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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  Service  Conmistiofi. 

A.  G.  Patteesox,  President,  Albany. 

B.  H.  Cooper,  Montgomery. 
8.  P.  Gaillabp,  Mobile. 


Atticus    MuLLiN,    Secretary,    Mont- 
gomery. 

ARIZONA. 
Corporalioii  CommissioB. 

D.  F.  Johnson,  Chairman,  Phoenix. 
Anixfi  A.  Betts,  Phoenix. 
I^REN  Vaughn,  Phoenix. 


Stanley      Williamson,      Secretary, 
Phoenix. 

ARKANSAS. 
Railroad  CommiMion. 

W.  E.  Floyd,  Chairman,  Little  Rock. 
Joe  Habdage,  Arkadelphia. 
J.  G.  Walker,  Xewport. 


H.  G.  Combs,  Secretary,  Little  Rock. 

CALIFORNIA. 
Railroad  CommiMion. 

Habley     W.     Brundioe,     President, 

Flood  Bldg.,  San  Francisco. 
H.    I>.   LovELAND,   Flood   Bldg.,   San 

Francisco. 
Ibving    Martin,    Flood    Bldg.,    San 

Francisco. 
Chesteb  H.  Rowell,  Flood  Bldg.,  San 

Francisco. 
H.   Stanley  Benedict,  Flood  Bldg., 

San  Francisco. 


H.    G.   Mathewson,    Secretary,   San 
Francisco. 


COLORADO. 
Public  Utilities  Commissioa« 

Gbant    £.    Haldebman,    Chairman, 

State  Capitol,  Denver. 
A.  P.  Andebson,  State  Capitol,  Den- 

ver. 
Fbank    p.    Lannow,    State    Capitol, 

Denver. 


A.  J,  Lindsay,  Secretary,  Denver. 

CONNECTICUT. 
Public  Utilities  Commissioa. 

Richabd  T.  Higgins,  Chairman,  Wis- 

sted. 
Chas.  C.  Elwell,  New  Haven. 
Joseph  W.  Alsop,  Avon. 


Hen  BY  F.  Billings,  Secretury,  Hari> 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commission. 

Coix)NEL  Charles  W.  Kutz,  Chair- 
man, District  Bldg.,  Washington. 

CuNO  H.  RiDOLPii,  District  Bldg., 
VVashington. 

Jas.  F.  Oysteb,  District  Bldg.,  Wash- 
ington. 


Walteb  C.  Allen,  Executive  Secre* 
tary.  District  Bldg.,  Washington. 

FLORIDA. 
Railroad  Commission. 

R.   Hudson   Bubb,  Chairman,  TallA* 

hassee. 
Newton  A.  Blitch,  Tallahassee. 
A.  S.  Wells,  Tallahassee. 


Lbwis  G.  Thompson,  Secretary,  Tal* 
lahasaee. 
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PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA. 
Railroad  Commitmon. 

Chables  Murphby  Candleb,   Chair- 
man y  Atlanta. 
Paul  B.  Tuammell,  Dalton. 
James  A.  Pebby,  Lawrencevillc. 
John  T.  Boifeuillet,  Macon. 
J.  D.  Pbice,  Athens. 


Albebt  Cotxieb,  Secretary,  Atlanta. 

HAWAII. 
Public  Utiliti«s  Commisnon. 

William     T.      Cabden,     Chairman, 

Honolulu. 
Alex.  J.  Gionoux,  Honolulu. 
Ingbam  M.  Staixoack,  Honolulu. 


H.   P.   O'SuLLiVAN,  Secretary,  Hono- 
lulu. 
J.  T.  Phillips,  Auditor,  Honolulu. 

IDAHO. 

Public  Utilitiet  ComniiMion. 

Geo.  E.  Brb,  President,  Boise. 

E.  M.  SwEELEY,  Boise. 

J.  M.  Thompson,  Caldwell,  Idaho. 


Glenn  VanAuken,  State  House,  In- 
dianapolis. 

Maihice  Douglass,  State  House,  In- 
dianapolis. 

Edgab  M.  Blessing,  State  House,  In- 
dianapolis. 


L.  C.  LoUGHRY,  Secretary,  401  State 
Hou?e,  Indianapolis. 

IOWA. 

Board  of  Railroad  ComiiiissSoBera. 

Chables   Websteb,  Chairman,  Wau- 

eoma. 
Dwight  X.  Lewis,  Des  Moines. 
Fbed  p.  Woodbuff,  Knoxville. 


C.  J.  Callahan,  Secretary,  Boise. 

ILLINOIS. 

Public  Utilitiea  CommiMioB. 

Fbank  L.  Smith,  Chairman,  Dwight. 
CiBCEBO  J.  LiNDLY,  Greenville. 
Pat  J.  MoYNiHAN,  Chicago. 
<Iambs  F.  Sullivan,  Chicago. 
Hal  W.  Tbovillion,  Herrin. 


Julius    Johnson,    Secretary,     Rock 
Island. 

INDIANA. 

Public  Service  CommissioB. 

J.    W.    McCabdle,    Chairman,    State 

House,  Indianapolis. 
Geobge   M.    Babnabo,   State   House, 

Indianapolis. 


Geobge    L.    McCaughan,-  Secretary, 
Des  Moines. 


KANSAS. 

Public  Utilities  CommiMion. 

Clyde  M.  Reed,  Chairman,  Topeka. 
H.  A.  Russell,  Topeka. 
J.  W.  Gbeexleaf,  Topeka. 


R.  C.  Dellingeb,  Secretary,  Topeka. 

KENTUCKY. 
Railroad  Commission. 

J.  S.  Coopeb,  Chairman,  Somerset. 
F.  X.  BuBNS,  Paducah. 
E.  C.  Kash,  Jackson. 


W.  \V.  Jesse,  Secretary,  Frankfort. 

LOUISIANA. 

Railroad  Commission. 

Shelby  Tatlob,  Chairman,  Crowley. 
John  T.  Michel,  New  Orleans. 
Huet  p.  Long,  Shreveport. 


Henbt  Jastbemski,  Secretary,  Baton 
Kouge. 
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PUBLIC  SERVICE  COMMISSIONS. 


▼U 


MAINE. 

Public  Ut3iti«s  Comaussion*- 

Vacancy. 

Hebbebt  W.  Tbafton,  Augusta. 

Albebt  Greenlaw,  Augusta. 


Gesorge  F.  Giddixgs,  Clerk,  Augusta. 

MARYLAND. 
Public  Serrice  Commissioii. 

William  M.  Maloy,  Chairman,  Mun- 

sey  Bldg.,  Baltimore. 
J.     'Frask    Habper,    Munsey    Bldg., 

Baltimore. 
Ezra    B.    Whitman,    Munsey    Bldg., 

Baltimore. 


Thos.  Yapp,  Secretary,  St.  Paul. 

MISSISSIPPI. 

Bexj.   T.   Fexdall,   Secretary,   l^Iun-  Railroad  CommiMion. 

sey  Bldg.,  Baltimore.  George  K.  Edwards,  President,  Mc- 

Cool. 

MASSACHUSETTS.  ^^  '  ^'  ^^'^^^on-,  Corinth. 

C.  M.  Morgan,  Hattiesburg. 
ComnuMson   of  the  Department  or 

Public  UtUttiet.  .  Ja^jes  Galceran,  Secretary,  Jackson. 

Henry   C.   Attwill,    Chairman,   167    M.  C.  Moore,  Rate  Expert,  Jackson. 
State  House,  Boston. 


Earl  R.  Stewart,  State  Office  Bldg., 
Lansing. 


Wirx  H.  Brunson,  Secretary,  State 
Office  Bldg.,  Lansing. 

MINNESOTA. 

Railroad  and  Warehouse 
Commission. 

0.  P.  B.  Jacobson,  Chairman,  State 

Capitol,  St.  Paul. 
Fred  W.  Putnam,  State  Capitpl,  St 

Paul. 
Ivan  Bowen,  State  Capitol,  St.  Paul. 


Everett  E.  Stone,  167  State  House, 

Boston. 
Alx)Nzo  R.  Weed,  1(57   State  House, 

Boston. 
David   A.    Ellis,    167    State   House, 

Boston. 
Henry  G.  Wells,  167  State  House, 

Boston. 


Andrew    A,    Highlands,    Secretary, 
167  State  House,  Boston. 

MICHIGAN. 

Public  Utflities  Commission. 

WiLUAM  W.  Potter,  Chairman,  State 

Office  Bldg.,  Lansing. 
William  M.  Smith,  State  Office  Bldg., 

Lansing. 
Shkrman  T.  Handy,  Stot^  Office  Bldg., 

Lansing. 
Samuel   Odell,    State    Office    Bldg., 

Lansing. 


MISSOURI. 
Public  Service  Commission. 

John  A.  Kurtz,  Chairman,  Jefferson 

City. 
Edwin  J.  Bean,  J^flQeyESon  City.     * 
Noah  W.  Simpson ,^'4cffcrson  City. 
Edward  Flad,  Jefferson  City. 
Hugh  McIndoe,  Jefferson  City. 


L.    H.    Breueb,    Secretary,    Jefferson 
City. 

MONTANA. 

Board    of    Railroad    Commissioners 
and  Public  Serrice  Commission. 

Lee  Dennis; »Chalrjmin»  Helena.* 
Daniel  Boyle,  Helena.- 
S.  M.  Ross,  Helena. 


E.  G.  Toomey,  Counsel  &  Secretary, 
Helena. 


Digitized  by  VjOOQIC 


an 


PUBLIC  SERVICE  COMMISSIONS. 


NEBRASKA. 

SUte  Railway  CommissioB. 

.  H.  G.  Taylor,  Chairman,  State  Capi- 
tol, Lincoln. 
H.  L.  Cook,  State  Capitol,  Lincoln. 
T.  A.  Bbowke,  State  Capitol,  Lincoln. 


John    E.    Curtiss,    Secretary,   State 
Capitol,  Lincoln. 

NEVADA. 

Public  Service  Commission. 

J.  F.  Shaughnessy,  Chairman,  Car- 
son City. 
W.  H.  Simmons,  Reno. 
J.  G.  ScRUGHAM,  Carson  City. 


Benson    Wright,    Secretary,   Carson 
City. 

NEW  HAMPSHIRE. 
Public  Serrice  Commission. 

William    T.    Gukniso^',    Chairman, 

Rochester. 
Thomas  W.  D.  Worthen,  Concord. 
John  W.  Storrs,  Concord. 


Walter  H.  Timm,  Clerk,  Concord. 
Mary  A.  Nawn,  Assistant  Clerk,  Con 
cord. 

NEW  JERSEY. 
Board  off  Public  UtUity  Commis- 


NEW  YORK. 

Public  Service  Commission* 

William  A.  Prexdergast,  Chairman, 

Albany. 
William  R.  Pooley,  Albany. 
Charles  Van  Voorhis,  Albany. 
Oliver  C.  Semple,  Albany. 
Charles  G.  Blakeslee,  Albany. 

Lrdyard  P.  Hale,  Counsel,  Albany. 
Francis   E.   Roberts,   Acting   Secre- 
tary, Albany. 

NORTH  CAROLINA. 

Corporation  Commission. 

William  T.  Lee,  Chairman,  Raleigh. 
George  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Raleigh. 


R.  O.  Self,  Clerk,  Raleigh. 

NORTH  DAKOTA. 

Board  off  Railroad  Comnussioners. 

Frank    Milhollan,    President,    Bis- 
marck. 
C.  W.  aicDoNNELL,  KensaL 
W.  H.  Stutsman,  Mandan. 


John    J.   Treacy,   President,   Jersey 

City. 
Harry  V.  Osborne,  Xewark. 
Harry  Bacmaracii,  Atlantic  City. 


Alfred  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 
Slate  Corporation  Commission. 

Hugh  H.  Williams,  Chairman,  SanU 

Fe. 
J.  M.  Luna,  Santa  Fe. 
BoiJiFACio  Montoya,  Santa  Fe. 


A.  L.  Morrison,  Clerk,  SanU  Fe. 


J.    H.    Calderhead,    Secretary,    Bis- 
marck. 

OHIO. 

Public  Utilities  Commission. 

Geo.  T.  Poor,  Chairman,  Columbus. 
Elisha  a.  Tinker,  Columbu^'. 
Charles  C.  Marshall,  Columbus. 


Jos.  E.  Baird,  Secretary,  Columbus. 

OKLAHOMA. 

Corporation  Commission. 

Campbell  Russell,  Chairman,  Okla- 
homa City. 
Art  L.  Walker,  Oklahoma  City. 
E.  R.  Hughes,  Oklahoma  City. 


P.    E.   Glenn,    Secretary,    Oklahoma 
City. 
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PUBLIC  SERVICE  COMMISSIONS. 


OREGON* 
Public  Service  CommiMion. 
Fred  A.  Williams,  Chairman,  Salem. 
Hyxe:^  H.  Coret,  Salem. 
Fred  G.  Bcchtel,  Salem. 


\V.   P.  Ellis,  Secretary,  Salem. 

PENNSYLVANIA. 

Public  Serrice  CommlMioii. 

Wm.  D.  B.  AI5ET,  Chairman,  Harris- 
burg. 

Samuel  M.  Clement,  Jr.,  Philadel- 
phia. 

S.  Ray  Shelby,  Uniontown. 

Joii?i  W.  Reed,  Clearfield. 

John  S.  Rilling,  Harrisburg. 

James  S.  Benn,  Philadelphia. 

MiLTON  J.  Bbecht,  Lancaster. 


J  NO.  G.  HOPWOOD,  Secretary,  Harris- 
burg. 

PHILIPPINE  ISLANDS. 

Public  Utilttjr  CommisMon. 
Judge  Mablano  Cui,   Commissioner, 
Manila. 


Attorney  Rouan  A.  Cruz,  Secretary, 
Manila. 

PORTO  RICO. 

Public  Sefric*  CommiMioii. 

Jos^  E.  Bexedicto,  Chairman,  San 

Juan. 
GuiLLERMO  Estbves,  Vice-Chairman, 

San  Juan. 
J.  W.  Bonner,  San  Juan. 
Manuel  Cahui^as,  San  Juan. 
Salvadchi  Mestre,  San  Juan. 
Paul  G.  Miller,  San  Juan. 
A.  Ruiz  Soler,  San  Juan. 
Leopoldo  Fioueroa,  San  Juan» 
GuiLLLRMo  Cabrera,  Mayaguez. 


RHOI>C  ISLAND. 
Public  UtilitiM  C 


William  C.  Bliss,  Chairman,  19  Ool^ 

lege  St.,  Providence. 
Samuel  E.  Hudso^v^,  Woonsocket. 
Robert  F.  Rodman,  Lafayette. 


George    A.    Cabmichael,    Secretary, 
Providence. 

SOUTH  CAROLINA. 
Railroad  Commission. 

Frank   W.   Shealy,   Chairman,   Co- 
lumbia. 
James  Canst.er,  Columbia. 
H.  H.  Arnoij),  Columbia.  . 


J.  P.  Darby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 

Board    of   Railroad    Commistioners. 

J.  W.  Raish,  Chairman,  Pierre. 

D.      E.      Brisbane,     Vice-Chairman, 

Pierre. 
J.  J.  Murphy,  Pierre. 


FiLiPO  L.  DE  HosTOS,  Secretary,  San 
Juan. 


E.  F.  Xorman,  Secretary,  Pierre. 

TENNESSEE. 

Railroad  and  Public  UtUities 
Commission. 

B.  A.  ENrx>B,  Chairman,  Xaahville. 
Harvey  H.  Hannah,  Nashville. 
Julian  II.  Campbell,  Nashville,  i 


J.  Hesse Y  Corbitt;  Secretary,  Kash- 
ville.  > 

TEXAS. 

Railroad  Commission. 

Alijson  Mayfield,  Chairman,  Aua* 

tin. 
Earle  B.  Mayfield,  Austin. 
Clarence  E.  Gilmore,  Austin. 


E.  R.  McLean,  Secretary,  Austin. 
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PUBLIC  SERVICE  COMMISSIONS. 


UTAH 

Public   UtiUtlM 

Abbot  R.   Heywood,  President,  Salt 

Lake  City. 
Wabben  Stoutnqub,  Salt  Lake  City. 
Judge  Joshua  Gbebnwood,  Ogden. 


T.  E.  Banning,  Secretary,  Salt  Lake 
City. 

VERMONT. 

Public  Senrica  CommiMion. 

Walteb  a.  Dutton,  Chairman,  Hard- 
wick. 
Wiu.iAM  R.  Wabneb,  Vergennes. 
En  B.  Pqbteb,  Wilmington. 


Neil    D.    Clawson,    Clerk,    Brattle- 
boro. 

VIRGINIA. 

State  Corporation  Commitsion. 

William  F.  Rhea,  Chairman,  Rich- 
mond. 
A  LEX  AN  DEB  FoBWABD,  Richmond. 
Bebkley  D.  Adams,  Richmond. 

Richard    T.    Wilson,    Clerk,    Rich- 
mond. 

WASHINGTON. 
Department  of  Public  Works. 

E.  V.  Kuykendall,   Director,  Olym- 

pia. 
Hance  H.  Cleland,  Asst.  Director  k 

Supervisor     of     Public     Utilities, 

Olympia. 


Fbank  R.  Spinning,  Afist.  Director  ft 
Supervisor  of  Tranftportatioii,  Olym- 
pia. 

Ja^ies  ArxEN,  Asst.  Director  &  Super- 
vis'or  of  Highways,  Olympia. 


J.  H.  Bbown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Senrice  CommiMion. 

ERXE8T  D.  Lewis,  Chairman,  Charles- 
ton. 
George  R.  C.  Wiles,  Charleston. 
Kdgar  G.  Rider,  Cliarleiston. 


\X.  B.  Beuniieim,  Secretary,  Charlea- 
ton. 

WISCONSIN. 

Railroad  Commission. 

Cabl  D.  Jackson,  Chairman,  Madi* 

son. 
Henry  R.  Tbumboweb,  Madison. 
Lewis  E.  Gettle,  Madison. 


C.  D.  Se  Cheverell,  Secretary,  Madi- 
son. 

WYOMINa 

Public   Service   Commission. 

Claude      L.      Dbaper,      Chairman, 

Clieyenne. 
Maurice  Gboshon,  Cheyenne. 
H.  M.  Huntington,  Cheyenne. 


E.  N.  Cbowlet,  Secretary,  CheyeDne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Proc.    Nat    Asso.    R.  Annual  Proceedings  of  the  National  Associa- 

Comrs tion  of  Railway  Commissioners. 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com* 

mission. 
••         •*    Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 
••        **    Ariz.  R.  C Arizona  Railway  Commission  Annual  Reports 

J  909-10. 
^        **    Ark.  R.  C. Arkansas    Railroad    Commission    Annual    Re- 
ports. 
**         **    Cal.  Bd.  R.  Co.  ..California    Board   of   Railroad   Commissioners. 

Annual  Reports. 
**        "     Can.  R.  C Board   of   Railway   Commissioners  of   Canada 

Annual  Reports. 
**         "     Colo.  P.  U.  C.  ...Annual   Report  of   the   Colorado  Public   Ltil- 

ities  Commission. 
**        **    Col.  S.  R.  C Colorado  State  Railroad   Commission   Annua] 

Roports.     1907-14. 
•*         **    Conn.  P.  U.  C.   ..Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission. 
•*         "    Conn.  R.  C Annual    Report   of   the   Connecticut    Railroad 

Comniissionei-s.     1853-1911. 
^        "    Dist.  Col.  r.  U.  C.  Annual    Report   of   the   District   of   Columbia 

Public  Utilities  Commission. 
••        "    Fla.  R.  C Annual  Report  of  the  Railroad  Commission  of 

for  the  State  of  Florida. 
*•         **    Qa.  R.  C, Annual  Report  of  the  Railroad  Commission  ol 

Georgia. 
^        ••    Houston,  Tex.,  P. 

8.  O Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 
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PUBLIC  UTILITIES 
REPORTS 


NEW  YORK  PUBLIC  SERVICE  COfMISSIOX,  SECOND  DISTRICT. 

RESIDENTS  OF  TOWNS  OF  PENDLETON  AND  WHEAT- 
FIELD 

V. 

INTERNATIONAL  RAILWAY  COMPANY. 
[Case  No.  7341.] 

Discrimination  —  Interurban  railway  rates  —  Through  rate  in  excess 
of  sum  of  locals. 

An  interurban  railway  company  cannot  charge  a  through  fare  in 
excess  of  the  sum  of  the  locals,  notwithstanding  the  local  fare  is  fixed 
by  a  franchise  which  has  been  accepted  by  the  carrier. 

(Irvixe,  Commissioner,  dissents.) 

[December  16,  1920.] 

Complaint  alleging  an  excessive  passenger  fare;  sustained. 

Appearances:  Otto  Dickow  and  Louis  Bugenhagen,  North 
TonaWanda,  New  York,  representing  complainants ;  Cohn,  Chor- 
mann  &  Franchot  (by  Edward  E.  Franchot),  Niagara  Falls, 
New  York,  as  attorneys  for  respondent. 

By  the  Commission :  This  is  a  complaint  by  residents  of  the 
towns  of  Pendleton  and  Wheatfield,  in  the  county  of  Niagara,  who 
patronize  respondent's  railroad  from  Hoffman  station.  The  griev- 
ance set  forth  is  that  the  respondent  charges  20  cents  for  transpor- 
tation of  a  passenger  from  said  station  to  the  city  of  ITorth  Tona- 
r.UJl.l921B.  1 
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wanda,  which  they  allege  to  be  unreasonable,  unjust,  and  dis- 
criminatory because  the  fare  charged  between  North  Tonawanda 
and  Martinsville  (an  intervening  station  lying  within  the  bound- 
aries of  North  Tonawanda)  is  5  cents;  that  the  distance  be- 
tween Martinsville  station  and  Hoffman  station  is  only  IJ  miles 
with  a  fare  of  5  cents,  the  combination  of  the  two  being  10  cents 
as  compared  with  20  cents  which  is  being  charged  for  the  through 
ride.  It  is  stated  further  that  the  fare  for  a  local  ride  within 
Xorth  Tonawanda  is  only  5  cents,  including  a  transfer  to  Mar- 
tinsville, and  that  passengers  bound  for  Hoffman  station  who 
make  use  of  such  a  transfer  are  charged  20  cents  additional  for 
the  ride  to  Hoffman,  only  IJ  miles  further  on  but  lying  beyond 
the  boundaries  of  North  Tonawanda. 

The  ground  upon  which  respondent  justifies  the  alleged  dis- 
crimination is  that  the  5-cent  fare,  as  indicated  in  the  tariff  is 
a  "special"  rate  between  Martinsville  and  Goundry  street.  The 
respondent's  position  is  that  the  so-called  "special  rates"  listed 
on  page  9  of  the  tariff,  which  includes  the  5-oent  rate  "applicable 
wholly  within  the  corporate  limits  of  the  two  cities  of  Tona- 
wanda and  North  Tonawanda"  are  so  listed  in  compliance  with 
certain  conditions  in  consents  granted  by  the  local  authorities 
of  said  two.  cities  for  the  construction,  maintenance,  and  opera- 
tion of  certain  of  the  lines  of  respondent  which  are  located  wholly 
or  partly  upon  public  streets  within  said  cities;  but  that  the 
Buffalo-Lockport  line,  over  which  the  fares  referred  to  in  the 
complaint  herein  are  charged,  is  not  located  upon  public  streets 
within  said  two  cities  but  on  the  contrary  is  constructed  wholly 
upon  private  right  of  way,  partly  under  lease  from  a  steam  rail- 
road company,  and  partly  under  trackage  and  other  rights  grant- 
ed by  such  steam  railroad  company  with  respect  to  a  stean>  rail- 
road private  right  of  way  between  the  city  of  Buffalo  and  the  city 
of  Lockport. 

The  respondent  does  not  deny  that  its  rate  of  fare  is  lawfully 
limited  to  5  cents  in  the  city  of  North  Tonawanda,  which  in- 
cludes Martinsville,  but  in  effect  claims  that  such  lawful  max- 
imum fare  is  not  available  to  passengers  who  are  bound  to  points 
beyond  such  fare  limits,  of  which  ride  that  portion  lying  within 
the  city  zone  forms  a  part.  That  is  to  say,  that  while  the  law- 
ful maximum  for  all  passengers  for  a  ride  within  the  city  zone, 
P.UJ1.1921B. 
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which  extends  to  Martinsville,  is  5  cents,  and  the  fare  established 
by  respondent  between  Martinsville  and  Hoffman  is  5  cents,  the 
rider  from  a  point  within  the  city  zone  to  Hoffman  may  be 
charged  20  cents. 

We  are  not  presented  with  the  question  of  the  lawfulness  or 
reasonableness  of  the  5-cent  fare  to  Martinsville;  the  company 
is  charging  that  fare  to  all  the  world  and  does  not  question  the 
binding  force  of  the  franchise  condition  by  virtue  of  which  it  is 
fixed.  The  question  presented  is  whether  it  is  an  unjust  dis- 
crimination to  charge  15  cents  for  a  given  ride  to  one  passenger 
and  5  cents  for  the  same  ride  to  another,  the  only  difference  in 
conditions  being  that  the  one  is  a  through,  and  the  other  a  local, 
passenger. 

It  seems  to  be  settled  that  the  passenger  may  take  advantage 
of  whatever  local  fares  are  in  force.  Kurtz  v.  Pennsylvania  Co. 
16  Inters.  Com.  Eep.  410;  Lodge  v.  United  Traction  Co.  2  K 
Y.  P.  S.  C.  (2d  Dist.)  550,  555. 

While  rates  for  through  interstate  service  have  in  some  in- 
stcinces  been  fixed  by  Federal  authority,  which  were  greater  than 
the  sum  of  the  locals  fixed  by  state  authority,  we  find  no  author- 
ity which  would  support  this  Conmiission  in  sustaining  a  through 
rate  in  excess  of  the  sum  of  the  locals  lawfully  established  with- 
in the  state.  This  same  question  is  involved  in  numerous  traflSc 
arrangements  throughout  the  state  whereunder  interurban  roads 
enter  cities  within  whose  boundaries  a  maximum  fare  is  fixed 
by  conditions  imposed  by  the  city  authorities,  and  the  question 
arises  whether  fares  in  excess  of  that  limited  on  the  city  lines 
may  be  lawfully  charged  passengers  entering  from  outside  the 
city  boundaries.  If  such  discrimination  is  allowed,  we  then 
have  established  two  different  rates  of  fare  for  the  same  ride. 
We  have  also  established  the  proposition  that  the  fare  on  the 
through  car  within  the  city  boundaries  is  subject  to  a  different 
regulation  and  may  be  imposed  by  a  different  authority  than 
is  applicable  to  the  local  ride.  Without  reference  to  the  statute 
regulating  charges  for  long  and  short  hauls,  this  would  seem  to 
be  a  discrimination  which  offends  against  the  provision  of  §  49 
of  the  Public  Service  Conunissions  Law,  which  prohibits  "un- 
just discriminations  and  preferences."  It  is  not  apparent  that 
P.U.R.1921B. 
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the  discrimination  in  the  charge  to  the  two  classes  of  passengers 
is  any  the  less  unjust  because  one  of  the  local  fares  is  lixed  by  a 
franchise  condition  which  has  been  accepted  by  the  carrier.  The 
local  fare  is  good  for  all  passengers  and  there  is  nothing  to  pre- 
vent any  passenger  paying  from  point  to  point  and  thus  securing 
the  advantage  of  the  lower  rate.  This  being  so,  the  thmugh 
passenger  has  no  way  of  escaping  the  discrimination.  If  it  be 
•claimed  that  the  5-cent  fare  within  the  city  is  unreasonably  low, 
ithen  the  proper  authority  should  be  appealed  to  for  an  increase. 
INo  such  appeal  is  under  consideration  here. 

The  prayer  of  the  applicants  should  be  granted  by  an  order 
directing  the  respondent  to  amend  its  tariff  in  such  manner  as 
to  bring  the  through  rate  complained  of  into  equality  with  the 
sum  of  the  local  rates. 

Commissioners  Barhite,  Kellogg,  and  Van  Namee  concur; 
Commissioner  Irvine  dissents. 


VERMOPCT  SUPRE5fE  COURT. 

BUTLAND  RAILWAY,  LIGHT  &  POWER  COMPANY 

v. 
BURDITT  BROTHERS. 

[No.  246.] 
(—  Vt.  — ,  111  Atl.  582.) 

WUites  —  Contracts  —  Effect  of  filing  new  schedule. 

A  public  utility  cannot,  by  the  mere  tiling  of  a  new  schedule, 
change  a  contract  rate,  under  a  statute  requiring  electric  utilities  to 
file  rate  schedules  and  notices  of  changes  with  the  Public  Service  Com- 
mission, and  authorizing  it  to  fix,  and,  from  time  to  time,  change  the 
rates,  in  case  of  disagreement  of  the  parties. 


Constitutional  law  »  Impairment  of  contract. 

Statement  of  rule  that  rate  charged  for  electricity  under  an  ex- 
press contract  between  a  public  utility  and  one  of  its  consumers  may 
be  changed  during  the  term  of  the  contract  by  the  Public  Service  Com- 
mission, p.  5. 

[October  7,  1920.] 
P.U.R.1921B, 


Digitized  by 


Google 


RUTLAND  RAILWAY,  L.  &  P.  CO.  v.  BURDITT  BROS.  & 

Exceptions  from  City  Court  of  Rutland,  G.  M.  Goddard^ 
Judge,  upon  entry  of  judgment  pro  forma  in  action  by  the  Rut- 
land Railway,  Light  &  Power  Company  against  Burditt  Broth- 
ers ;  aflSimed. 

Appearances:  Lawrence,  Lawrence  &  Staiford,  of  Rutland,, 
for  plaintiff;  Webber  &  Leamy,  of  Rutland,  for  the  defendants^ 

Miles,  J. :  The  only  question  in  this  case  is  whether  a  public 
service  corporation,  furnishing  electric  energy  under  an  express 
contract  with  one  of  its  customers,  for  a  term  of  years,  at  a 
specified  rate,  can  of  its  own  motion,  and  without  the  consent 
of  its  customer,  or  action  on  the  part  of  the  Public  Service  Com- 
mission, during  the  term  of  the  contract,  change  the  contract 
rate  to  a  higher  rate,  and  recover  against  the  customer,  a  rate 
exceeding  the  rate  fixed  in  the  contract,  by  simply  filing  a  sched- 
ule of  the  increased  rate  with  the  Public  Service  Commission. 

That  the  rate  charged  for  electricity  under  an  express  contract 
between  such  a  corporation  and  one  of  its  customers  may  be 
changed  during  the  term  of  the  contract  by  the  Public  Service 
Commission  is  not  disputed,  and  such  is  the  law.  New  York, 
X.  H.  &  H.  R.  Co.  V.  Interstate  Commerce  Commission,  200 
U.  S.  361,  26  Sup.  Ct.  Rep.  272,  50  L.  ed.  515;  Armour  Pack- 
ing  Co,  V.  United  States,  209  U.  S.  56,  28  Sup.  Ct.  Rep.  428^ 
52  L.  ed.  681;  Union  Dry  Goods  Co.  v.  Georgia  Pub.  Service 
Corp.  142  Ga.  841,  83  S.  E.  946,  L.R.A.1916E,  358;  Dawson 
V.  Dawson  Teleph.  Co.  137  Ga.  62,  72  S.  E.  508;  Hocking  Glasa 
Co.  V.  Ohio  Light  &  P.  Co.  (Ohio)  P.U.R.1919A,  496;  Leiper 
V.  Baltimore  &  O.  R.  Co.  262  Pa.  328,  P.U.R.1919C,  397,  105^ 
Atl.  551;  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Menasha 
Wooden  Ware  Co.  159  Wis.  130,  150  N.  W.  411,  L.R.A.1915F, 
732;' Re  Appalachian  Power  Co.  P.U.R.1919D,  286;  Re  Salem 
Light  &  P.  Co.  P.U.R.1919D,  882;  Public  Service  Commission 
V.  Consolidated  Gas,  E.  L.  &  P.  Co.  P.U.R.1919A,  66,  77.  But, 
under  our  statute,  could  the  plaintiff  change  the  rate  without 
the  consent  of  the  defendants,  or  without  action  on  the  part  of 
the  Public  Service  Commission,  with  hearing  and  notice? 

The  plaintiff  agreed  to  furnish  the  defendants  with  electricity 

at  a  certain  rate  for  five  years  from  December  1,  1917,  with  the 

right  in  the  defendant  to  renew  the  contract  for  an  additional 
P.U.R.1921B. 
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five  years.  The  defendants  entered  into  that  agreement  with 
the  plaintiff,  and  have  fully  performed  on  their  part,  according 
to  its  terms,  to  the  time  this  suit  was  brought. 

The  fact  that  the  statute  requires  the  plaintiff  to  file  with 
the  Public  Service  Commission,  within  a  time  to  be  fixed  by  it, 
a  schedule  of  its  rates  and  notice  of  changes  thereafter  to  be 
made,  does  not  give  it  authority  to  charge  and  collect  the  rate 
named  in  the  schedule  of  change  rates.  •  The  statute  imposes  that 
requirement  upon  the  corporation  as  a  duty,  and  not  for  its  bene- 
fit, but  for  the  public  good.  The  statute  has  provided  the  way 
in  which  rates  may  be  changed  and  the  manner  in  which  it  may 
be  done.  It  is  provided  in  §  5689,  G.  L.,  among  other  things, 
as  follows: 

"The  charges  made  by  a  person,  company  or  corporation  for 
electric  energy  so  sold  and  distributed,  shall  be  reasonable ;  and, 
in  case  the  parties  do  not  agree  as  to  the  amount  of  such  charges, 
the  Public  Service  Commission  shall,  upon  hearing  and  after 
proper  notice  to  both,  fix  and  determine  the  same,  and  may,  up- 
on like  notice  and  hearing,  from  time  to  time  change  them." 

The  statute  provides  just  two  ways  by  which  the  rates  are 
fixed  and  changed :  Either  by  agreement,  or  by  the  Public  Serv- 
ice Commission,  upon  due  notice  and  hearing. 

It  is  suggested  by  the  plaintiff  that,  if  the  defendants  felt 
aggrieved  by  the  action  of  the  plaintiff  in  raising  the  rate,  their 
remedy  was  by  complaint  to  the  Public  Service  Commission. 
But  it  was  not  necessary  for  them  to  pursue  that  course.  The 
contract  rate  was  valid  and  binding  upon  both  parties,  but  sub- 
ject to  revision  by  the  Public  Service  Commission,  as  the  public 
good  might  require.  Therein  the  Commission  administers  the 
police  power  of  the  state.  All  such  contracts  are  made  subject 
to  the  proper  exercise  of  this  power ;  but  the  parties  to  the  con- 
tract are  bound  by  its  terms  until  they  are  lawfully  modified. 
Neither  party  can  of  his  own  motion  modify  the  contract,  by 
increasing  or  diminishing  the  rate;  for  that  would  be  the  exer- 
cise of  the  police  power  by  a  party  to  whom  such  power  was  not 
delegated.  That  power,  in  case  of  disagreement  between  the 
parties,  is  del^ated  to  the  Public  Service  Commission,  and  not 
to  the  parties  in  interest,  and  is  to  be  exercised  by  that  Commis- 
sion upon  proper  application  and  due  notice. 

Judgment  affirmed. 

P.U.R.1921B. 
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ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

RE  CENTRAL  ILLINOIS  PUBLIC  SERVICE  COMPANY. 

[i:o.  8202.] 

Service  »  Water  »  Inadequacy  —  Remedy, 

A  water  company,  rendering  inadequate  service,  was  ordered  to 
direct  a  competent  engineer  to  report  within  thirty  days,  among  other 
things,  the  most  practicable  method  of  providing  an  adequate  supply, 
together  with  an  estimate  of  the  cost  thereof. 

[November  30,  1920.] 

Supplemental  order  requiring  a  water  company  to  take 
steps  to  remedy  inadequate  service. 

'  ShaWy  Commissioner:  On  July  25,  1919,  the  Commission 
entered  an  order  in  this  cause  wherein  the  Central  Illinois  Pub- 
lic Service  Company  was  authorized  to  increase  rates  for  water 
service  provided  it  made  certain  specified  improvements  to  its 
water  property.  The  record  in  this  case  showed  that  the  com- 
pany had  not  been  carrying  a  satisfactory  pressure  on  its  dis- 
tribution mains  and  the  order  provided  that  when  the  company 
made  proof  that  it  had  maintained  a  water  pressure  of  at  least 
35  pounds  per  square  inch,  as  measured  at  the  pumps,  for  a 
period  of  fifteen  days,  it  would  then  be  permitted  to  place  in 
effect  certain  increased  rates.  The  company  has  not  advised 
the  Commission  that  the  required  pressure  has  been  maintained 
and,  consequently,  no  increase  in  rates  for  water  service  has  been 
permitted. 

Prom  time  to  time  during  the  past  year  the  Commission  has 
received  complaints  from  various  water  consumers  in  Carbon- 
dale  regarding  the  poor  water  service  being  rendered.  As  these 
complaints  showed  most  unsatisfactory  conditions,  a  hearing 
was  held  by  the  Commission  in  the  city  hall  at  Carbondale  on 
October  27,  1920.  At  this  hearing,  the  city  of  Carbondale  and 
many  consumers  appeared  as  objectors  and  were  represented  by 
the  mayor,  F.  C.  Krysher,  while  the  company  was  represented 
by  its  attorney.  A  large  number  of  witnesses  testified,  and  an 
engineer,  connected  with  the  Commission's  staff,  introduced  a 
report  on  the  service  conditions  and  gave  testimony  thereon.j 
Niunerous  complaints  have  been  received  since  this  hearing  was 

P.U.R.1921B. 
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held,  which  all  tend  to  show  that  the  company  has  not  effected 
any  improvement  in  service  conditions  since  the  date  of  the 
hearing. 

From  the  record  in  this  cause,  it  appears  that  the  present 
source  of  supply  is  inadequate  and  has  been  so  for  a  consider- 
able period  of  time.  Water  is  pumped  from  five  deep  wells 
which  have  a  depth  ranging  from  300  to  600  feet.  When  the 
pumping  equipment  of  all  wells  is  in  good  working  order,  it  ap- 
pears that  there  is  sufficient  water  obtained  to  furnish  continu- 
ous service  at  a  pressure  of  about  twenty-five  pounds  per  square 
inch,  as  measured  at  the  pumps.  If  the  pressure  is  increased 
beyond  this  point,  the  wells  are  not  capable  of  supplying  the 
requirements.  Furtheinnore,  the  record  shows  that  the  well 
pumps  cannot  be  kept  in  continuous  operation,  and  that  when 
one  well  is  out  of  service  the  other  wells  do  not  produce  sufficient 
water  to  supply  continuous  service  to  all  consumers.  It  appears 
that  the  accidents  to  the  present  type  of  well  equipment  are  un- 
avoidable and  are  to  be  expected  at  frequent  intervals. 

The  record  shows  that  many  consumers  have  been  without 
water  service  for  several  consecutive  days  during  the  last  few 
months,  and  that  due  to  the  unsanitary  conditions  brought  about 
by  lack  of  sufficient  water  to  flush  toilets  it  has  been  necessary 
to  close  the  schools  until  the  conditions  have  been  temporarily 
relieved.  Such  conditions  should  not  be  permitted  to  continue 
if  there  .is  any  remedy  to  be  had,  but  the  record  indicates  that 
the  company  has  not  attempted  to  obtain  any  additional  source 
of  supply  or  a  more  satisfactory  type  of  well  equipment,  but 
merely  has  confined  its  efforts  to  repairing  the  present  equip- 
ment when  it  ceases  to  operate. 

The  consumers  have  showTi  that  the  company  has  presented 
minimum  bills  for  service,  although  the  said  consumers-  have 
not  had  opportunity  to  use  as  much  water  as  the  minimum  bill 
permits.  This  matter  will  be  further  considered  at  the  next 
hearing  to  be  held  in  this  case,  whereat  the  Commission  will  re- 
ceive evidence  from  which  it  -may  determine  whether  or  not  rep- 
aration should  be  made. 

The  Commission,  having  considerecj  the  evidence  adduced  in 
this  record  and  being  fully  advised  in  the  premises,  finds  as 
follows : 

(1)   That  the  water  service  rendered  by  the  Central  HHnois 

P.U.R.1921B. 
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Public  Service  Company  in  the  city  of  Carbondale  is  so  unsatis- 
factory as  to  cause  much  inconvenience  to  the  consumers  and 
has  jeopardized  the  health  and  protection  of  the  community. 

(2)  That  the  condition  can  be  relieved  by  obtaining  a  con- 
tinuous supply  from  the  present  wells,  but  cannot  be  made  en- 
tirely satisfactory  without  additional  wells  or  a  new  source  of 
supply. 

(3)  That  the  Central  Illinois  Public  Service  Company  shall 
immediately,  upon  receipt  of  this  order,  direct  a  competent  en- 
gineer to  make  an  investigation  of  the  following  matters,  and 
to  prepare  and  submit  a  report  on  same  to  the  Commission 
within  thirty  days  of  the  date  of  the  service  of  this  order : 

(a)  The  cost  to  equip  the  present  wells  with  machinery  that 
will  provide  continuous  service,  if  such  machinery  is  manu- 
factured. 

(b)  The  feasibility  of  drilling  and  equipping  additional  wells 
of  a  sufficient  number  to  provide  continuous  service  and  an  esti- 
mate of  the  cost  thereof. 

(c)  The  most  practicable  method  of  providing  an  adequate 
water  supply  together  with  an  estimate  of  the  cost  thereof,  pro- 
vided deep  wells  are  not  considered  practicable. 

(d)  Any  other  matters  which,  in  the  judgment  of  the  engi- 
neer, should  be  considered  by  the  Commission  before  it  directs 
the  Central  Illinois  Public  Service  Company  to  either  place  the 
water  property  in  Carbondale  in  condition  to  render  satisfactory 
service  or  develop  a  new  and  adequate  source  of  supply. 

(4)  That  for  the  purpose  of  receiving  the  report  above  desig- 
nated and  for  the  further  purpose  of  receiving  evidence  bearing 
on  the  question  of  reparation,  the  Commission  wiU  hold  a  hear- 
ing, in  this  case  in  the  city  of  Carbondale  some  time  during  the 
month  of  January,  1921,  the  exact  time  and  place  of  which  due 
notice  will  be  served  on  the  parties  to  this  case. 

•  It  is  therefore  ordered  that  the  Central  Illinois  Public  Serv- 
ice Company  shall  prepare  a  report  as  found  hereinabove,  cov- 
ering matters  there  specified,  and  submit  same  within  thirtj* 
days  of  the  date  of  the  service  of  this  order. 

It  is  further  ordered  that  this  matter  be  set  for  a  hearing  in 
Carbondale  some-  time  during  the  month  of  January,  1921,  for 
the  purpose  of  receiving  testimony  on  the  report  above  specified 
and  for  the  purpose  of  receiving  further  evidence  bearing  on  the 
P.U.R.1921B. 
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question  of  reparation,  and  that  the  time  and  place  of  the  said 
hearing  shall  be  set  by  the  secretary  of  this  Commission  who  will 
give  due  notice  thereof  to  all  parties  to  this  cause. 

The  Commission  especially  retains  jurisdiction  of  this  cause 
for  the  purpose  of  holding  further  hearings  relative  to  service 
and  reparation  as  hereinabove  set  forth. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

BE  MoHENRY  COUNTY  LIGHT  &  POWER  COMPAKY. 

[No.  8809.] 

Service  —  Inadequacy  ~  Diatributing  company  —  Responsibility, 

1.  An  electrical  company  purchasing  current  from  another  com- 
pany will  be  held  responsible  for  inadequate  serrice,  and,  therefore,  can- 
not excuse  itself  on  the  plea  of  poor  service  rendered  to  it  by  the  other 
company. 

Bates  —  Reasonableness  —  Adequacy  of  service. 

2.  An  electrical  company  was  allowed  a  return  of  only  6  per  cent 
upon  the  rate  base  until  such  time  as  it  maintains  service  in  accord- 
ance with  the  standards  of  the  Illinois  Commission,  since  the  Commis- 
sion would  permit  the  company  to  establish  only  such  rates  as  were 
commensurate  with  the  service. 

[December  6,  1920.] 

Application  for  continuation  of  existing  rates;  third  provi- 
sional order  canceling  rate  schedule  I.  P.  U.  C.  3  of  the  petition- 
er; schedule  commensurate  with  the  quality  of  the  service  or- 
dered. 

Shaw,  Commissioner:    On  May  20,  1919,  the  Commission 

issued  an  order  in  this  cause  authorizing  the  McHenry  County 

Light  &  Power  Company  to  place  in  eflFect  certain  advanced 

rates  for  electric  service  in  Hebron  and  Richmond.    On  May  18, 

1920,  the  Commission  issued  second  supplemental  order  |^r- 

mitting  the  rates  previously  authorized  to  be  continued  in  effect 

until  September  30,  1920.     On  August  21,  1920,  the  ileHoiiry 

County  Light  &  Power  Company  filed  with  the  Commission  a 

petition  praying  that  the  rates  be  continued  in  effect  beyond 

September  30,  1920.    The  matter  was  accordingly  set  down  for 

hearing  at  the  office  of  the  Commission  in  Chicago  on  Septem- 
P.U.R.1921B. 
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ber  28,  1920.  At  this  hearing  George  T.  Crossland,  attorney, 
appeared  representing  the  petitioner  and  Jesse  B.  Kiehardson 
appeared  for  the  village  of  Kichmond.  At  this  hearing,  the 
petitioner  presented  evidence  in  support  of  its  application  for 
a  continuation  of  the  rates  previously  authorized  and  in  effect 
at  that  time. 

Petitioner's  exhibit  A  of  September  28,  1920,  sets  forth  the 
increases  in  capital  account  which  have  been  made  since  Janu- 
ary 1,  1920,  to  and  including  August  31,  1920,  and  also  the 
statement  of  revenues  and  expenses  for  the  twelve  months  end- 
ing August  31,  1920.  As  a  result  of  a  former  order  of  the 
Commission  in  this  cause  certain  expenditures  were  necessary 
for  improvements  on  the  petitioner's  distribution  system.  These 
expenditures  as  shown  on  the  company's  books  total  $5,544,11. 
In  its  second  supplemental  ordeg*  the  Commission  found  that  the 
property  of  the  petitioner  as  of  December  31,  1919,  had  cost 
not  less  than  $31,352.  The  addition  of  capital  expenditures 
during  the  year  1920  brings  the  total  cost  of  petitioner's  prop- 
erty as  of  August  31,  1920,  to  $36,796.11. 

Petitioner's  exhibit  A  sets  up  that  for  the  twelve  months  end- 
ing August  31,  1920,  the  total  revenues  have  been  $13,199.45 ; 
and  for  the  same  period  the  operating  expenses,  including  taxes, 
have  been  $9,064.29,  leaving  a  net  revenue  available  for  depre- 
ciation and  return  upon  the  investment  of  $4,135.16.  Deduct- 
ing depreciation  at  the  rate  of  4  per  cent  per  annum  upon 
$36,796.11  which  will  amount  to  $1,471.84,  the  net  income 
available  for  return  upon  the  investment  is  found  to  be  $2,- 
663.32,  which  is  equivalent  to  7.25  per  cent  upbn  the  cost  of 
petitioner's  property  as  set  forth  above. 

In  its  second  supplemental  order  in  this  cause  the  Commission 
found  that  the  rates  authorized  would  produce  a  return  upon 
the  amount  of  $31,362  equal  to  7.57  per  cent.  Since  that  time 
the  expenditures  for  improvements,  as  noted  above,  have  been 
made  which  increased  petitioner's  capital  account  without  sub- 
stantially increasing  its  revenues.  It  is  natural  to  suppose, 
therefore,  that  the  net  return  to  the  petitioner  on  the  value  of 
the  property  will  be  reduced  unless  a  sufficient  increase  in  the 
business  were  secured  to  maintain  the  rate  of  return.  Petition- 
er's exhibit  A  appears  to  indicate  that  the  increase  in  business 
P.U.R.1921B. 
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has  not  been  sufficient  to  maintain  the  specified  rate  of  return 
although  there  has  been  some  increase  in  business.  The  pre- 
vious exhibits  indicated  that  the  net  amount  available  for  return 
would  be  $2,273,  whereas  at  the  present  time  it  appears  that 
there  is  available  for  the  year  under  consideration  an  amount 
of  $2,663. 

At  the  original  hearings  in  this  cause,  now  almost  two  years 
past,  certain  objectors  were  present  who  presented  considerable 
criticism  of  the  service  being  furnished  by  the  petitioner,  par- 
ticularly as  regards  fluctuation  of  voltage.  At  this  time,  the 
Commission  caused  an  investigation  to  be  made  by  its  engineer- 
ing staff  which  disclosed  that  the  complaints  of  the  objectors 
were  justified.  The  order  of  the  Conynission  issued  upon  the 
evidence  presented  at  these  hearings  provided  that  within  sixty 
days  the  McHenry  County  Light  &  Power  Company  should 
remedy  its  voltage  conditions  in  Richmond  and  Hebron  and 
bring  the  same  into  conformity  with  the  requirements  of  the 
Commission's  General  Order  20.  This  order  also  required  com- 
plete compliance  with  other  provisions  of  General  Order  20 
regarding  meter  testing  and  keeping  of  certain  records  and  other 
matters  which  are  not  of  as  much  importance  to  the  consumer 
AS  the  voltage  regulation.  By  its  first  supplemental  order  in 
this  cause  issued  on  July  25,  1919,  the  Commission  extended 
the  time  of  compliance  with  the  above  mentioned  provisions  of 
its  first  order  to  ninety  days  from  the  date  of  the  original  order, 
or  about  August  20,  1919,  more  than  one  year  ago. 

On  March  25,  1920,  there  was  a  hearing  held  at  the  office 
of  the  Commission  in  Chicago  for  the  purpose  of  taking  testi- 
mony regarding  an  application  for  a  continuation  of  the  rates 
at  present  under  consideration.  At  this  hearing,  testimony 
was  introduced  by  members  of  the  Commission's  engineering 
staff  showing  the  results  of  an  investigation  made  previous  to 
this  hearing  as  to  what  improvements  had  been  made  in  the  serv- 
ice being  rendered.  This  testimony  showed  that  the  service 
being  rendered  was  then  far  from  satisfactory  in  that  voltage 
regulation  was  very  poor,  street  lamps  had  been  out  for  varying 
periods  of  time,  and  the  petitioner  maintained  no  properly  au- 
thorized or  qualified  representative  in  either  of  the  communi- 
ties through  whom  action  could  be  obtained  when  complaints  of 
P.U.K.1921B. 
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unsatisfactory  service  were  made.  The  record  indicates  that 
the  consumers  of  this  service  have  considerable  difficulty  in  us- 
ing various  electric*  heating  appliances  and  that  the  lighting 
energy  furnished  is  at  times  fai*  from  satisfactory  on  account 
of  the  large  fluctuations  in  voltage  which  occur  at  various  times* 
At  that  time,  petitioner  introduced  evidence  showing  that  it  had 
relocated  the  voltage  regulator  for  the  circuits  supplying  the 
communities  herein  and  had  built  a  new  supply  circuit,  which 
improvements  had  materially  benefitted  the  service  rendered* 
Petitioner  also  testified  that  it  had  made  arrangements  with  one 
resident  in  each  community  to  handle  complaints  but  the  wit- 
ness for  petitioner  was  not  very  well  informed  as  to  the  arrange- 
ment which  had  been  made  with  these  persons.  In  the  order 
issued  as  the  result  of  these  hearings,  the  utility  was  again  or- 
dered to  comply  in  full  with  the  requirements  of  General  Order 
20  within  ninety  days  of  the  date  of  service  of  the  order  or 
August  18,  1920,  which  is  now  four  months  past^ 

At  the  hearing  on  September  28,  1920,  a  report  of  an  investi- 
gation of  service  conditions  in  this  territory,  made  on  Septem- 
ber 23d  and  24th  by  a  member  of  the  Commission's  engineer-^ 
ing  staff,  was  made  a  part  of  the  record  in  this  cause.  This 
report  sets  forth  that  voltage  charts  taken  at  the  time  of  this- 
investigation  showed  the  variation  of  voltage  in  Hebron  to  be 
14  volts  which  is  12.2  per  cent.  The  variation  in  voltage  at 
Richmond  was  found  to  be  from  101  to  119,  a  variation  of  12.2 
per  cent  below  normal,  and  a  variation  of  3.5  per  cent  above 
noi-mal.  The  utility  has  fixed  as  normal  voltage  for  this  terri- 
tory 115  volts.  These  charts  indicate  that  voltage  regulation  in 
neither  of  these  towns  is  within  the  requirements  of  the  Com- 
mission's General  Order  20. 

[1,  2]  At  the  hearing  representatives  of  petitioner  admitted 
that  the  service  was  very  poor  and  below  standard.  Petitioner 
purchases  all  the  energy  served  to  its  consumers  from  the  South- 
em  Wisconsin  Electric  Company  which  in  turn  purchases  its 
supply  of  energy  from  the  Wisconsin  Gas  &  Electric  Company. 
In  justification  of  the  poor  service  being  rendered  the  represen- 
tatives of  the  McHenry  County  Light  &  Power  Company  stated 
that  they  had  in  the  past  done  a  large  amount  of  work  in  an 
eff6rt  to  comply  fnlly  with  the  Commission's  orders;  that  just 
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at  the  time  when  they  believed  that  they  had  succeeded  in  com- 
plying with  the  Commission's  orders  the  service  rendered  to 
them  by  the  selling  companies  became  extremely  bad.  Petition- 
er, therefore,  feels  that  it  is  not  accountable  for  the  poor  serv- 
ice at  present  being  rendered  because  this  service  is  furijished 
to  it  by  other  companies  over  which  it  has  no  control.  Petitioner 
introduced  testimony  to  show  that  it  had  already  taken  measures, 
in  so  far  as  it  was  able,  to  secure  satisfactory  service  from  the 
companies  furnishing  this  energy. 

Whatever  the  facts  may  be  with  respect"  to  the  energy  fur- 
nished the  petitioner  by  the  Southern  Wisconsin  Electric  Com- 
pany, the  latter  company  is  not  subject  to  the  jurisdiction  of 
the  Commission.  However,  the  Commission  looks  to  Ihe  Mc- 
Henry  County  Light  &  Power  Company,  the  petitioner  herein, 
to  render  efficient  service.  Likewise,  it  will  permit  the  petition- 
er to  establish  rates  that  will  be  commensurate  with  the  charac- 
ter of  service  rendered.  In  view  of  the  evidence  now-  before 
the  Commission,  it  would  appear  that  the  rates,  hereinafter 
authorized,  will  be  commensurate  with  the  character  of  service 
rendered  and  permit  the  petitioner  to  earn  a  net  income  equiva- 
lent to  a  return  of  6  per  cent  on  the  rate  base  herein  found.  If, 
subsequently,  the  service  rendered  by  the  petitioner  is  improved 
and  maintained  in  accordance  with  the  standards  established 
by  the  Commission,  it  has  the  privilege  of  coming  before  the 
Commission  for  such  adjustment  of  rates  as  would  seem  to  be 
just  and  proper.  It  appears  from  the  record  that  the  McHenry 
County  Light  &  Power  Company  should  take  measures  to  secure 
for  its  consumers  an  adequate  and  satisfactory  grade  of  service. 
In  the  order,  hereinafter,  the  Commission  will  provide  for  such 
steps  to  be  taken  as  may  result  in  securing  such  adequate  serv- 
ice. As  soon  as  the  plans  and  specifications  provided  for  in  the 
order,  hereinafter,  are  filed  this  matter  will  be  set  for  further 
hearing  in  order  to  consider  the  adequacy  of  the  plans  proposed. 

The  Commission,  having  considered  the  evidence,  the  repre- 
sentations, and  arguments  made,  and  being  fully  advised  in 
the  premises,  finds : 

That  the  property  of  the  McHenry  County  Light  &  Power 
Company,  used  and  useful  in  the  furnishing  of  electric  service 
to  its  consumers  in  Hebron  and  Bichmond,  has  cost  not  less 
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than  $36,800  as  of  August  31,  1920;  that  the  reasonable  ex- 
penses of  operation  of  the  petitioner  under  present  conditions 
are  $9,100;  that  the  reasonable  allowance  for  annual  accruing 
depreciation  on  the  above  property  is  $1,476;  that  the  rates, 
heretofore  authorized,  should  be  continued  in  effect  on  and  after 
October  1,  1920,  until  November  30,  1920;  that  on  and  after 
December  1,  1920,  the  schedule  of  rates  hereinafter  authorized 
is  just  and  reasonable  considering  the  character  of  service  at 
present  being  rendered  and  should  become  effectite  on  Decem- 
ber 1,  1920;  that  the  rates  hereinafter  authorized,  will  produce 
an  annual  gross  revenue  of  $12,965;  that  this  amount  is  suffi- 
cient to  pay  the  normal  reasonable  expenses  of  operation  to  al- 
low the  setting  aside  of  an  annual  amount  of  $1,475  for  accru- 
ing depreciation  and  pay  a  return  upon  the  original  cost  of  the 
property  as  above  set  forth  of  6  per  cent;  that  a  return  of  6  per 
cent  is  just  and  reasonable  under  the  comditions  existing  and 
considering  the  service  at  present  being  rendered  by  the  Mc- 
Henry  County  Light  &  Power  Company  to  its  consumers;  that 
the  McHenry  County  Light  &  Power  Company  should  be  re- 
quired to  file  with  the  Commission,  within  thirty  days  of  the 
service  of  this  order,  plans  and  specifications  for  the  taking  of 
such  measures  as  will  in  its  opinion  result  in  furnishing  its 
consumers  with  adequate  and  satisfactory  service  and  service 
up  to  the  standards  set  forth  in  the  Comniission's  orders;  that 
the  Commission  should  retain  jurisdiction  of  this  cause  for  the 
purpose  of  making  such  further  investigation  and  findings  and 
issuing  such  further  orders  as  future  development  may  make 
necessary. 

Note:  An  order  was  made  by  the  Conunission  in  accordance 
wi|li  the  foregoing  opinion. 
P.UJt.l921B. 
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PUBLIC  SERVICE  COMMISSION 

f. 

JACOB  W.  GIRTO^. 

[No.  236C9.] 
(—  Ind.  — ,  128  N.  E.  690.) 

Commissions  —  Potvlers  —  Cotistruction  of  statute, 

1.  The  power  of  the  Indiana  Commission  under  a  statute  authoriz- 
ing it  to  increase  the  rates  of  "any  utility"  extends  to  telephone  com- 
panies organized  before  its  enactment. 

Constitutional  law  —  lmpairm,ent  of  contracts, 

2.  A  provision  in  a  contract  of  sale  of  telephone  lines  by  an  in- 
dividual to  a  corporation  that  the  purchaser  shall  not  increase  charges 
to  present  subscribers  except  with  the  written  consent  of  the  vendor 
^vil]  not  deprive  the  Indiana  Commission  of  its  power  to  increase  the 
rates,  since  this  power  cannot  be  affected  by  a  contract  not  made  be- 
tween a  utility  and  public  oflBcers. 

[November  16,  1920.] 

Appeal  from  Circuit  Court,  Shelby  count}^,  David  L.  Wilson, 
Special  Judge,  from  a  judgment  that  an  order  of  the  Public 
Service  Commission  was  unlawful;  reversed  and  remanded, 
with  directions. 

Appearances:  Ele  Stansburv  and  U.  S.  Lesh,  both  of  In- 
dianapolis, for  appellant;  Wray  &  Sullivan,  of  Shelby ville,  for 
appellee. 

Ewbank,  J.:  In  March,  1900,  the  appellee  and  another,  who 
together  owned  certain  telephone  lines  radiating  from  the  vil- 
lage of  Flat  Eoek  in  Shelby  county,  Indiana,  along  the  public 
highways,  in  which  they  had  been  built  under  a  general  fran- 
chise grant  from  the  county  Board  of  Commissioners  sold  the 
lines,  switchboard,  and  instruments  to  the  Flat  Eock  Telephone 
Company,  a  corporation.  The  vendors  then  had  subscribers  for 
83  telephones,  including  the  appellee. 

The  sale  contract  recited  a  conveyance  in  consideration  of 
$900  paid  and  the  delivery  to  the  vendors  of  8  shares  of  stock 
in  the  purchasing  company,  with  an  agreement  by  said  com- 
pany to  install  a  new  switchboard  and  to  complete  the  conver- 
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sion  of  the  lines  into  a  metallic  system,  and  to  perform  exist- 
ing contracts  of  the  vendors,  and  then  continued : 

"And  said  Flat  Rock  Telephone  Company  further  agrees 
not  to  make  any  greater  charge  on  tho  present  subscribers  than 
they  are  now  paying  to  the  said  vendors,  except  by  the  written 
consent  of  said  (vendors)  and  .  .  .  that  should  said  com- 
pany make  a  contract  to  connect  their  switchboard  with  one  in 
Edinburg,  .  .  .  Shelbyville,  Hope,  and  Columbus,  Indiana, 
services  to  said  towns  are  to  be  maintained  to  the  present  sub- 
scribers to  the  Flat  Kock  switchboard  on  the  said  exchanges 
without  any  additional  charges  to  their  monthly  telephone  rent.'* 

It  does  not  appear  that  the  franchise  under  which  the  tele- 
phone company  operates  along  the  public  highways  contains  a 
provision  fixing  or  limiting  the  rates  to  be  charged  for  tele- 
phones, nor  are  we  apprised  of  any  power  which  the  Board  of 
Commissioners  would  have  to  impose  a  limitation  upon  the  rates 
charged  as  a  condition  of  granting  such  a  franchise. 

So  far  as  is  shown,  the  purchasing  company  continued  to 
charge  all  subscribers  at  the  rates  referred  to  in  the  contract, 
for  a  period  ,of  more  than  eighteen  years,  during  which  the  num- 
ber of  telephones  rented  increased  from  33  to  210,  and  the  value 
of  the  property  increased  to  $6,000  or  $8,000,  besides  paying 
the  total  sum  of  $1,000  in  dividends. 

Appellee  was  a  subscriber  at  the  time  of  said  purchase,  in 
1900,  and  continued  to  be  one  at  all  times,  and  so  did  two  or 
more  others.  Four  or  more  of  the  subscribers  in  1900  had  ceased 
to  be  subscribers  in  1918,  but  it  does  not  appear  just  how  many 
of  the  original  subscribers  had  dropped  out. 

In  September,  1917,  the  salary  of  the  man  who  served  the 
telephone  company  as  superintendent  and  lineman  was  increased 
from  $1.50  per  day  to  $50  per  month,  and  in  March,  1918,  to 
$75  per  month.  In  November,  1917,  the  wages  of  the  girls 
who  worked  as  operators  was  advanced  from  65  cents  per  day 
to  $1  per  day.  And  at  the  time  of  the  hearing  before  the  Pub- 
lic Service  Commission  in  November,  1918,  the  manager  and 
lineman  was  demanding  $100  per  month,  and  each  of  the  oper- 
ators $1.20  per  day,  which  the  company  professed  a  willingness 
to  pay,  if  granted  an  increase  of  rates.     There  was  evidence 

tending  to  show  that,  even  without  making  such  proposed  in- 
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creases  of  salaries,  the  curfent  income  of  the  company,  at  the 
rates  previously  charged,  would  not  meet  the  current  operating 
expenses,  allowing  nothing  for  depreciation,  nor  any  return  on 
the  capital  invested. 

There  was  no  evidence  that  the  company  had  surrendered  its 
franchise  and  taken  out  an  indeterminate  permit,  the  witnesses 
testifying  without  contradiction  that  it  had  not  done  so. 

On  December  4,  1918,  the  Public  Service  Commission  or- 
dered that  the  company  might  increase  its  rates  20  cents  per 
month  for  each  of  certain  residence  telephones,  and  might  charge 
50  cents  per  month  for  each  extension  phone,  and  25  cents  for 
each  extension  bell. 

There  is  ample  evidence  to  sustain  the  decision  of  the  Com- 
mission if  it  was  authorized  by  law  to  make  such  an  order  in 
such  a  case. 

Upon  petition  of  the  appellee,  the  circuit  court  adjudged  that 
the  order  of  the  appellant  Public  Service  Commission  was  un- 
lawful and  enjoined  said  appellant  from  enforcing  it,  from 
which  judgment  an  appeal  was  duly  taken. 

The  only  error  assigned  is  the  overruling  of  appellant's  mo- 
tion, for  a  new  trial,  on  the  allied  grounds  that  the  finding  and 
decision  is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  law.  And  the  only  questions  discussed  in  the  briefs  relate 
to  (1)  the  power  or  lack  of  power  of  the  Public  Service  Com- 
mission, on  petition  of  a  public  telephone  corporation  created 
and  organized  before  the  enactment  of  the  Public  Service  Com- 
mission Law,  to  regulate  and  increase  the  rates  charged  by  such 
corporation,  and  (2)  the  effect  of  appellee's  contract  with  the 
telephone  company  as  depriving  or  not  depriving  the  Commis- 
sion of  the  right  to  exercise  such  power  by  increasing  rates,  if 
the  power  of  regulation  exists. 

The  statute  creating  the  Public  Service  Commission  and  de- 
fining its  duties  and  powers  provides  as  follows : 

"Sec.  57.  Upon  a  complaint  made  against  any  public  utility 
by  any  mercantile,  agricultural  or  manufacturing  society  or  by 
any  body  politic  or  municipal  organization  or  by  ten  persons, 
firms,  corporations  or  associations,  or  ten  complainants  of  all  or 
any  of  the  aforementioned  classes,  or  by  any  public  utility,  that 
any  of  the  rates,  tolls,  charges  or  schedules  or  any  joint  rate  or 
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rates  in  which  such  petitioner  is  directly  interested  are  in  any 
respect  unreasonable  .  .  .  the  Commission  shall  proceed, 
with  or  without  notice,  to  make  such  investigation  as  It  may  deem 
necessary  or  convenient.    .    .    ." 

"Sec.  64.  Any  public  utility  may  make  complaint  as  to  any 
matter  affecting  its  own  rates  or  service  with  like  effect  as  though 
made  l)y  any  mercantile,  agricultural  or  manufacturing  society, 
body  politic  or  municipal  organization  or  by  ten  persons,  firms, 
corporations,  or  associations.     •     .     ." 

"Sec.  Y2.  Whenever,  upon  an  investigation,  the  Commission 
shall  find  any  rat^s,  tolls,  charges,  schedules,  or  joint  rate  or 
rates  to  be  unjust,  unreasonable,  insufficient,  or  unjustly  dis- 
criminatory .  ,  .  the  Commission  shall  determine  and  by 
order  fix  just  and  reasonable  rates,  tolls,  charges,  schedules,  or 
joint  rates  to  be  imposed,  observed,  and  followed  in  the  future 
in  lieu  of  those  found  to  be  unjust,  unreasonable,  insufficient,  or 
im justly  discriminatory  or  preferential  or  otherwise  in  viola- 
tion of  any  of  the  provisions  of  this  act." 

Acts  1913,  c.  76,  pp.  167,  184,  186,  188,  §§  57,  64,  72; 
Burns  1914,  §§  10052e2,  1005212,  10052t2. 

[1]  And  there  is  nothing  whatever  in  the  statute  which  sug- 
gests a  legislative  intent  to  limit  the  authority  thus  conferred 
upon  the  Public  Service  Commission  to  fix,  and  in  a  proper  case 
to  increase  the  rates  charged  by  "any  public  utility,"  upon  its 
petition  for  relief,  so  far  as  the  legislature  has  constitutional 
ix)wer  to  grant  such  authority.  And  a  corporation  operating  a 
public  telephone  line  is  a  "public  utility."  Acts  1913,  chap. 
76,  p.  167,  §  1 ;  Burns  1914,  §  10052a. 

[2]  It  has  been  repeatedly  decided  by  the  courts  of  last  re- 
sort of  the  United  States  and  of  the  different  states  that  where 
public  officers,  acting  under  legislative  authority,  have  made  a 
contract  with  a  public  service  corporation,  upon  a  valuable  con- 
sideration, granting  to  it,  for  a  time  not  longer  than  permitted 
by  the  Constitution  and  laws  of  the  state,  the  right  to  charge  a 
designated  price  or  rate  for  a  certain  service  which  it  has  there- 
by undertaken  to  perform,  the  state  cannot  impair  the  obliga- 
tion of  such  contract  by  diminishing  the  rate  charged,  without 
the  consent  of  such  public  service  corporation.  Grand  Trunk 
Western  R  Co.  v.  South  Bend  (1912)  227  TJ.  S.  644,  33  Sup. 
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Ct  Rep.  303,  57  L.  ed.  633,  44  L.R.A.(N.S.)  405;  Northern 
Ohio  Traction  &  Light  Co.  v.  Ohio  (1917)  245  U.  S.  574,  38 
Sup.  Ct.  Eep.  196,  62  L.  ed.  481,  L.R.A.1918E,  865;  Detroit 
United  R.  Co.  v.  Detroit  (1919)  248  U.  S.  429,  P.U.R.1919A, 
929,  39  Sup.  Ct.  Rep.  151,  63  L.  ed.  341. 

Though  it  has  been  held  that  even  where  a  city  has  made  such 
a  contract  by  legislative  authority  the  rates  can  be  increased  by 
action  of  the  Public  Sen- ice  Commission  under  authority  grant- 
ed by  the  state  legislature,  with  the  consent  and  upon  petition 
of  the  public  utility  corporation,  but  without  the  consent  of  the 
city.  Winfield  v.  Public  Service  Commission,  187  Ind.  53, 
■P.U.R.1918B,  747,  118  X.  E.  531 ;  State  ex  rel.  v.  Lewis  (1918) 
187  Ind.  564,  P.U.R.1918F,  111,  120  X.  E.  129;  Farmers'  & 
M.  Co-op.  Teleph.  Co.  v.  Boswell  Teleph.  Co.  187  Ind.  371, 
P.U.R.1918E,  172,  119  X.  E.  513;  Englewood  v.  Denver  & 
S.  P.  R.  Co.  (1919)  248  U.  S.  294,  PrU.R.1919B,  638,  39 
Sup.  Ct.  Rep.  100,  63  L.  ed.  253. 

But  in  this  case  the  contract  relied  on  by  the  appellee  was  not 
entered  into  with  any  public  officers,  nor  on  behalf  of  the  state 
or  any  of  its  subdivisions,  and  was  not  authorized  by  action  of 
the  legislature  taken  either  before  or  after  it  was  made.  And 
the  corporation  is  shown  to  have  consented  to  and  expressly  re- 
quested the  change  of  rates,  as  ordered  by-  the  Public  Service 
Commission. 

Appellee  takes  the  position  that  his  contract  limiting  the  fu- 
ture rates  to  be  charged  constituted  property  of  which  he  can- 
not be  deprived  except  by  the  exercise  of  the  power  of  eminent 
domain,  upon  payment  of  compensation. 

If  the  contract  had  stipulated  that  the  corporation  was  to  fur- 
nish telephone  service  to  appellee  at  a  specified  rate  for  a 
designated  period  or  during  his  lifetime,  and  he  had  procured  an 
injunction  against  increasing  the  charge  as  against  himself  dur- 
ing such  period,  we  should  have  an  entirely  different  question, 
the  decision  of  which  is  not  necessary  in  disposing  of  the  case 
at  bar.  But  this  contract  was  for  the  limitation  of  rates  to  be 
charged  by  a  public  utility  during  the  pleasure  of  two  individ- 
uals, appellee  and  another;  *^not  to  make  any  greater  charge  on 
the  present  subscribers  than  they  are  now  paying  .•.  ex- 
cept by  the  written  consent  of  said  Pleak  and  Girton.''  And 
the  plaintiff  obtained  a  judgment  providing  in  general  terms 
P.U.R.1921B. 
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'^that  the  defendant,  the  Public  Service  Commission  of  Indiana, 
be  and  it  is  hereby  enjoined  from  enforcing  said  order"  that 
higher  rates  might  be  charged  without  obtaining  appellee's  con- 
sent. 

If  this  contract  were  valid,  then  in  the  absence  of  the  statute 
creating  the  Public  Service  Commission,  and  prior  to  its  enact- 
ment, it  would  have  been  possible  for  an  individual,  by  contract 
with  a  corporation  operating  a  line  of  telegraph  or  telephone 
wires,  a  railroad,  street  railroad,  warehouse,  heat,  light,  or  pow- 
er plant,  water  (fompany,  cab  line,  tmck  line,  or  other  device 
for  serving  the  public,  to  require  it  to  obtain  his  written  consent 
before  its  charges  to  the  public  could  be  reduced,  even  though 
commanded  by  legislative  enactment  or  city  ordinance,  as  well 
to  exact  such  consent  before  the  charges  could  be  increased. 

For  appellee,  being  a  stockholder  as  well  as  a  subscriber, 
might  have  exacted  a  contract  that  only  by  his  written  consent 
should  the  purchasing  corporation  reduce  the  rates  charged  to 
subscribers,  as  well  as  that  it  should  not  increase  them  without 
such  consent. 

We  know  of  no  authority  holding  that  a  contract  between  an 
individual  and  a  person  or  corporation  operating  a  "public  util- 
ity'*  can  take,  away  or  affect  the  police  power  of  the  state  to 
regulate  and  control  the  relations  between  such  person  or  cor- 
poration and  the  general  public,  including  the  regulation  of 
chaises. 

It  may  be,  and  is,  possible  for  the  state,  by  contract,  to  sur- 
render some  part  of  its  police  power  in  the  matter  of  fixing  the 
charges  to  the  public  for  a  public  service.  But  it  is  not  possible 
for  a  private  citizen,  by  his  contract  with  other  citizens  or  private 
corporations  engaged  in  the  perfonnance  of  a  public  service,  to 
take  away,  abridge,  or  limit  the  power  of  the  state  to  regulate 
and  fix  the  charges  which  may  be  exacted  from  the  public  for 
such  service. 

The  finding  and  decision  of  the  circuit  court  was  not  sustained 
by  the  evidence,  and  a  new  trial  should  have  been  granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  directions  to  sustain  appellant^s  motion  for  a  new 
trial. 

Myers,  C.  J.,  not  participating. 

P.U.R,1921B. 
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STATE  EX  EEL.  TACOMA  EASTERN  EAILROAD  COM- 

PANY 

V. 

PUBLIC  SERVICE  COMMISSION  et  al. 

[No.  15668.] 
(—  Wash.  — ,  192  Pac.  1079.)  ♦ 

Appeal  and  review  ~  Commission  order  that  is  not  final. 

The  courts  will  not  review  the  merits  of  a  decision  by  a  Ck)mmi8- 
sion  merely  granting  a  shipper  the  right  to  sue  in  t)ie  courts  to  recover 
upon  a  reparation  claim,  in  which  suit  the  decision  and  order  of  the 
Commission  is  only  prima  facie  evidence  of  the  facts  therein  stated. 


Courts  —  Effect  of  prior  decisions,  ' 

Discussion  of  the  effect  of  prior  decisions  as  to  excessive  freight 
charges  as  the  law  of  a  case  on  review  of  subsequent  decision  relating 
to  reparation  therefor,  p.  26. 
Appeal  and  review  —  Final  orders  of  Commission, 

Discussion  of  scope  of  review  of  Commission  orders  under  §  86, 
Washington  Laws  of  1911,  Rem.  Code  §  8626-86,  rendering  reviewable 
proceedings  before  the  Public  Service  Commission  to  recover  excessive 
freight  charges,  p.  28. 

[October  4,  1920.] 

En  banc.  Appeal  from  Superior  Court,  Thurston  county, 
John  M.  Wilson,  Judge,  from  a  judgment  afiirming  a  decision 
of  the  Washington  Public  Service  Commission  and  James  A. 
Belcher;  decision  of  superior  court  and  order  of  Commission, 
affirmed. 

Appearances:  F.  M.  Dudley  and  A.  J.  Langhen,  both  of 
Seattle,  for  api^ellant;  Ellis  &  Evans,  of  Tacoma,  for  respond- 
ents. 

Parker,  J. :  This  is  an  appeal  by  the  Tacoma  Eastern  Rail- 
road Company  from  a  judgment  of  the  superior  court  for  Thurs- 
ton county,  rendered  on  October  16,  1918,  upon  a  writ  of  re- 
view, affirming  a  decision  of  the  Public  Service  Commission 
rendered  and  made  on  March  28,  1918,  that  the  railroad  com- 
pany refund  and  pay  to  respondent  Belcher,  as  assignee  of  the 
Tidewater  Lumber  Company,  the  sum  of  $11,173.77,  with  in- 
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terest,  as  the  aggregate  of  excessive  and  unlawful  freight  charges 
for  log  shipments  exacted  from  the  lumber  company  by  the  rail- 
road company. 

This  controversy  is  .one  of  long  standing  between  the  railroad 
company  and  the  Tidewater  Lumber  Company,  and  Belcher  as 
its  assignee.  It  is  claimed  by  Belcher  to  be  a  part  of  the  contro- 
versy brought  to  the  attention  of  the  Public  Service  Commis- 
iion  by  a  letter  addressed  to  the  Commission  by  the  traffic  man- 
ager of  the  railroad  company  on  December  6,  10^15,  wherein  the 
railroad  company  asked  to  be  allowed  to  cancel  certain  uncol- 
lected switching  charges  made  by  it  against  the  St.  Paul  &  Ta- 
coma  Lumber  Company,  and  in  connection  therewith  express- 
ing a  willingness  to,  and  in  fact  promising,  if  permitted  to  do 
so,  to  make  refund  of  excessive  freight  charges  exacted  from  the 
class  of  shippers  over  its  line  of  which  the  lumber  company  was 
one.  Upon  consideration  of  this  petition,  the  Commission  on 
March  15,  1916,  entered  its  two  orders,  numbered  2001  and 
2002;  the  former  authorizing  the  cancellation  by  the  railroad 
company  of  the  switching  charges,  and  the  latter  authorizing 
the  railroad  company  to  make  refund  of  the  other  admitted  ex- 
cessive freight  charges,  but  making  no  specific  finding  or  order 
as  to  amounts  due  to  any  specifically  named  person  or  corpora- 
tion. Thereafter  the  railroad  company  having  neglected  and 
refused  to  refund  to  the  Tidewater  Lumber  Company,  or  to  Bel- 
cher as  its  assignee,  the  sum  demanded  as  excessive  freight 
charges  due  them,  and  to  which  they  would  be  entitled  under 
the  order  of  the  Commission,  Belcher,  as  assignee  of  the  lumber 
company,  commenced  an  action  in  the  superior  court  for  Pierce 
coimty  against  the  railroad  company,  seeking  recovery  of  such 
excessive  freight  charges  exacted  by  the  railroad  company  from 
the  lumber  company.  The  railroad  company's  demurrer  to  Bel- 
cher's complaint  in  that  action  was  sustained,  and,  he  declining 
to  plead  further,  judgment  of  dismissal  was  rendered  against 
bim.  Thereafter  he  appealed  from  the  judgment  of  dismissal 
to  this  court,  which  judgment  was,  on  November  14,  1917,  af- 
firmed by  this  court.  Belcher  v.  Tacoma  Eastern  K.  Co.  99 
Wash.  34,  168  Pac.  782.  All  the  grounds  of  demurrer  to  Bel- 
cher's complaint  in  that  action  touching  his  right  to  recover,  in- 
cluding those  touching  the  merits  of  his  claim  as  disclosed  by 
P.x;.R.l92iB. 
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the  allegaitions  of  his  complaint,  \vere  fully  reviewed,  discussed, 
and  decided  by  this  court,  all  being  decided  in  Belcher's  favor 
except  as  to  the  one  question  of  the  necessity  of  his  first  filing 
complaint  with  the  Public  Service  Commission  and  seeking  an 
order  of  the  Commission,  requiring  the  railroad  company  to 
refund  the  claimed  excessive  freight  charges,  under  §  8626-91, 
Rem.  Code,  being  §  91,  p.  600,  Laws  of  1911,  as  a  prerequisite 
to  his  right  to  suing  for  recovery  therefor  in  the  courts.  Refer- 
ence to  the  opinion  of  this  (Jourt  in  that  case  wall  disclose  a 
more  extended  statement  of  the  facts  and  issues  there  involved 
than  seems  necessary  here.  We  deem  it  sufiicient  for  present 
purposes  to  note  that  the  allegations  of  the  complaint  in  that 
action  set  forth  with  sufiicient  particularity  the  nature  and 
amount  of  the  excess  freight  charges  exacted  by  the  railroad  com- 
pany from  the  lumber  company,  to  show  that  Belcher,  so  far 
as  the  merits  of  his  claim  was  concerned,  was  entitled  to  a  re- 
fund, if  his  claim  was  saved  from  the  bar  of  the  general  statutes 
of  limitation  and  the  bar  of  the  Public  Service  Commission  L^w, 
by  the  petition  of  the  railroad  company  asking  permission  to 
refund  all  such  excessive  freight  charges  theretofore  exacted  by  it. 
Judge  Webster,  speaking  for  the  court  in  that  case,  after  review- 
ing the  facts  as  alleged  in  the  complaint,  stated  the  issues  and 
the  disposition  thereof  by  the  superior  court  as  follows: 

"A  demurrer  was  interposed  to  the  complaint  upon  three 
grounds:  (1)  That  the  court  was  without  jurisdiction  of  the 
subject-matter  of  the  action;  (2)  that  the  suit  had  not  been 
commenced  within  the  time  limited  by  law;  and  (3)  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  From  an  order  and  judgment  sustaining  the  demurrer 
and  dismissing  the  action,  upon  the  refusal  of  appellant  to  plead 
further,  this  appeal  was  taken." 

— and  then  proceeded,  reviewing  at  length  the  question  of  the 
court's  jurisdiction,  including  the  jurisdiction  of  the  Commis- 
sion to  make  its  order  No.  2002,  upon  which  Belcher's  claim 
was  in  that  case  rested ;  the  question  of  whether  or  not  Belcher's 
claim  was  saved  from  the  bar  of  the  statutes  by  the  petition  of 
the  railroad  company  upon  which  the  Commission's  order  Xo. 
2002  was  made;  and  the  question  of  whether  or  not  the  com- 
plaint stated  a  cause  of  action.     All  of  which  questions  were 
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elaborately  argiied  by  counsel  for  the  railroad  company,  and  by 
the  court  squarely  decided  in  favor  of  Belcher,  except  the  one 
question  as  to  whether  or  not  Belcher's  complaint  failed  to  allege 
facts  entitling  him  to  recover  in  that  particular  case,  in  that  he 
had  failed  to  allege  that  he  bad  made  complaint  to  the  Public 
Service  Commission  and  obtained  an  order  from  the  Commis- 
sion, requiring  the  railroad  company  to  make  refund  to  him  of 
the  alle^d  excessive  freight  charges  sought  to  be  recovered. 
Disposing  of  this  question  in  concluding  his  opinion,  after  decid- 
ing all  the  other  questions  in  favor  of  Belcher,  Judge  Webster 
said: 

"It  is  next  insisted  that,  if  it  be  assumed  that  the  Commis- 
sion had  jurisdiction  to  make  the  ordei's,  and  that  the  petition 
amounted  to  a  new  promise  to  pay,  the  order  entered  by  the  Com- 
mission does  not  comply  with  the  statute,  and  consequently  is 
not  the  proper  basis  of  an  action  to  enforce  collection.  This 
contention  seems  to  be  meritorious.  Section  91  of  the  Public 
Service  Commissions  Law  (Laws  1911,  p.  600)  provides  as 
follows : 

"  *When  complaint  has  been  made  to  the  Commission  concern- 
ing the  reasonableness  of  any  rate,  fare,  toll,  rental,  or  charge 
for  any  service  performed  by  any  public  service  company,  and 
the  same  has  been  investigated  by  the  Commission,  and  the 
Commission  shall  determine  that  the  public  service  company 
has  charged  an  excessive  or  exorbitant  amount  for  such  service, 
the  Commission  may  order  that  the  public  service  company  pay 
to  the  complainant  the  amount  of  the  overcharge  so  found,  with 
interest  from  the  date  of  the  collection. 

"  'If  the  public  service  company  does  not  comply  with  the 
order  for  the  payment  of  the  overcharge  within  the  time  limited 
in  such  order,  suit  may  be  instituted  in  any  court  of  competent 
jurisdiction  to  recover  the  same,  and  in  such  suit  the  findings 
and  order  of  the  Commission  shall  be  prima  facie  evidence  of 
the  facts  therein  stated.  If  the  complainant  shall  prevail  in 
such  action,  he  shall  be  allowed  a  reasonable  attorney's  fee,  to 
be  fixed  and  collected  as  part  of  the  costs  of  the  suit.  All  com- 
plaints concerning  overcharges  shall  be  filed  with  the  Commis- 
sion within  two  years  from  the  time  the  cause  of  action  accrues, 

and  tbe  petition  for  the  enforcement  of  the  order  shall  be  filed 
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In  the  court  within  one  year  from  the  date  of  the  order  of  the 
Commission/     Rem.  Code,  §  8626-91. 

"The  order  entered  by  the  Commission  in  this  case  does  not 
designate  the  individual  shippers  from  whom  the  discriminator5' 
exactions  had  been  collected,  nor  does  it  ascertain  or  jSx  the 
amount  due  each.  Section  91  of  the  act  clearly  contemplates 
that  the  Commission  must  determine  the  amount  of  the  over- 
charge in  the  first  instance,  and  its  order  constitutes  the  basis 
of  the  shipper's  right  of  action  in  the  superior  court,  in  the  event 
the  public  service  company  fails  or  refuses  to  comply  with  the 
order  as  entered  by  the  Commission.  Under  the  holding  in 
Hewitt  Logging  Co.  v.  Northern  P.  E.  Co.  97  Wash.  597,  166 
Pac.  1153,  the  appellant  must  first  submit  the  claims  to  the 
Public  Service  Commission  and  have  the  amount  due  determined 
by  it,  and,  if,  when  this  is  done,  the  respondent  refuses  to  comply 
with  the  order,  institute  an  action  in  the  superior  court  to  en- 
force the  collection  of  the  amount  found  due.  We  deem  it  prop- 
er to  say  that  the  order  of  the  Commission  constitutes  the  basis 
of  appellant's  right  to  apply  to  the  Public  Service  Commission 
within  two  years  from  the  date  of  the  order  to  have  the  amount 
of  excess  payments  ascertained,  and,  in  the  event  the  railroad 
company  refuses  to  pay,  appellant  has  the  additional  period  of 
one  year  provided  by  the  statute  within  which  to  commence  an 
action  in  the  superior  court  to  enforce  obedience  to  the  order. 

"We  conclude,  therefore,  that  upon  the  ground  that  the  su- 
perior court  did  not  have  jurisdiction  in  the  first  instance  to  pass 
upon  appellant's  claims  and  to  ascertain  the. amount  due  the 
Tidewater  Lumber  Company,  the  demurrer  to  the  complaint 
was  properly  sustained,  and  the  judgment  of  the  lower  court 
is  aflSrmed,  but  without  prejudice  to  appellant's  right  to  proceed 
in  the  collection  of  his  demands  in  the  method  indicated  in  this 
opinion." 

Thus  we  think  it  is  rendered  plain  that  since  that  action  was 
commenced  after  the  passage  of  the  Act  of  1911,  Belcher  failed 
therein,  so  far  as  the  allegations  of  his  complaint  were  con- 
cerned, solely  because  of  his  failure  to  first  present  his  claim  to 
the  Public  Service  Commission  and  obtain  an  order  thereon  as 
prescribed  by  the  Act  of  1911. 

Contentions  are  here  again  made  in  behalf  of  the  railroad 
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company,  challenging  the  jurisdiction  of  the  Public   Service 
Commission  to  consider  Belcher's  claim,  rested  upon  the  theory 
that  the  claim  is  not  only  barred  by  the  statutes  of  limitation, 
but  that  the  bar  of  the  Public  Service  Commission  Law  is  in 
effect  a  bar  of  jurisdiction  as  against  the  Public  Service  Com- 
mission to  considering  such  claims,  and  also  that  the  Public 
Service  Commission   is  without  jurisdiction   to  consider   such 
claim  because  it  relates  to  transactions  occurring  and  concluded 
prior  to  the  passage  of  the  Act  of  1911.    It  seems  to  us  that  the 
decision  of  this  court  in  Belcher  v.  Tacoma  Eastern  Railroad 
Company  is  decisive  as  against  all  of  these  contentions.     It  is 
here  argued  in  behalf  of  the  railroad  company  that  the  question 
of  the  jurisdiction  of  the  Public  Service  Commission  to  make  its 
Order  No.  2002,  above  referred  to,  upon  which  Belcher's  claim 
partially  rests,  and  the  question  of  Belcher's  claim  being  barred 
by  the  statutes,  was  not  necessarily  involved  in  that  case,  and 
therefore  all  that  was  said  by  Judge  Webster  therein  is  mere 
dictum,  expressing,   as  contended  by  counsel  for  the  railroad 
company,  erroneous  views  of  the  law.     We  cannot  so  view  the 
deciding  of  those  questions  in  that  case.    It  does  seem  that  this 
court  could  have  disposed  of  that  case  by  merely  deciding  the 
question  discussed  in  the  last  above  quoted  portion  of  the  court's 
decision,  but  the  other  questions  were  manifestly  questions  prop- 
crly  to  be  considered  in  the  case,  and  were  by  counsel  for  the 
railroad  company  all  strenuously  and  elaborately  argued,  mani- 
festly to  the  end  that  an  end  should  be  put  to  the  entire  contro- 
versy favorable  to  the  railroad  company  and  against  Belcher. 
An  elaborate  and  lengthy  argument  is  made  by  counsel  for  the 
railroad  company  in  his  brief,  in  an  effort  to  convince  us  that 
the  decision  in  that  case  does  not,  imder  the  circumstances,  be- 
come the  law  of  this  case,  and  that,  viewed  as  an  exposition  of 
the  law,  speaking  generally,  the  views  therein  expressed  are 
erroneous,  except  as  to  the  one  question  decided  in  favor  of  the 
railroad  company.    We  deem  it  unnecessary  to  follow  counsel's 
argument  on  the  question  of  all  that  waS  decided  in  that  case 
being  the  law  of  this  case  in  the  narrow  technical  sense,  since 
we  are,  in  any  event,  convinced  that  the  view  of  the  law  there 
expressed  on  all  those  questions  is  sound,  and  that  should  con- 
trol us  in  reaching  our  conclusions  in  this  case. 
P.U.R.1921B. 
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Other  coutentions  made  by  counsel  for  the  raiboad  company 
have  to  do  with  the  merits  of  the  case ;  that  is,  such  contentions 
challenge  the  correctness  of  the  Commission's  decision  upon  the 
merits.     If  the  decision  and  order  of  the  Commission  in  terms 
awarding  recovery  to  Belcher  as  assignee  of  the  lumber  company 
were  a  final  decision,  capable  of  being  enforced  as  a  final  judg- 
ment, we  would  probably  feel  called  upon  to  dispose  of  these 
contentions,  but  such  is  not  the  effect  of  the  decision  and  order 
cf  the  Commission,  nor  of  the  judgment  of  the  superior  court 
affirming  the  decision  and  order,  as  will  be  readily  seen  by  refer- 
ence to  the  quotation  of  the  statute  embodied  in  the  above-quoted 
portion  of  our  decision  in  Belcher  v.  Tacoma  Eastern  Railroad 
Company.     That  order  and  decision  gives  to  Belcher  no  right 
save  the  right  to  sue  in  the  courts  to  recover  upon  his  claim, 
in  which  suit  the  decision  and  order  of  the  Commission  "shall 
be  prima  facie  evidence  of  the  facts  therein  staled."    To  review 
in  the  superior  court  or  this  court  the  decision  of  the  Commis- 
sion upon  the  merits  of  Belcher's  claim  would  be  to  attempt  to 
decide  the  very  questions  which  will  be  ultimately  submitted 
for  decision  in  the  courts  when  Belcher  seeks  recovery  therein 
of  the  award  made  him  by  the  Commission.    We  are  not  over- 
looking the  decision  of  this  court  in  State  ex  rel.  Tacoma  Eastern 
R.  Co.  v.  Public  Service  Commission,  102  Wash.  589,  P.U.R. 
1918F,  612,  173  Pac.  62G,  wherein  it  was  held  that  proceedings 
of  this  nature  before  the  Public  Service  Commission  are  review- 
able in  the  courts,  by  reason  of  the  broad  language  of  §  86, 
Laws  of  1911 ;  Rem.  Code,  §  8626-86 ;  but  we  do  not  think  that 
decision  means  that  the  merits  of  the  controversy  are  reviewable 
in  the  courts  when  removed  thereto  by  writ  of  review  from  the 
Public  Service  Commission,  like  when  the  courts  are  called  up- 
on to  review  an  order  of  the  Public  Service  Commission  which 
becomes  a  final  adjudication  enforceable  as  a  judgment.     Of 
course  the  jurisdiction  of  the  Public  SeiTice  Commission  and 
other  questions  which  may  be  decided  purely  as  questions  of 
law,  may  be  reviewed  in  such  cases.     But  for  the  courts  t«  at- 
tempt to  review  the  merits  of  the  decision  of  the  Conmaission  we 
think,  as  already  said,  would  be  to  try  issues  which  must  be 
ultimately  tried  in  the  action  which  may  be  brought  to  recover 
the  award  of  the  Commission. 
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We  conclude  that  the  judgment  of  the  superior  court,  aflSrming 
the  decision  and  order  of  the  Commission  must  be  affirmed.  It 
is  so  ordered. 

Holcomb,  C.  J.,  and  Main,  Mackintosh,  IMitchell,  FuUerton, 
Mount,  Bridges,  and  Tohnan,  JJ.,  concur. 


COLORADO  PUBLIC  UTILITIES  COMMISSION'. 

BE  DENVER  &  INTERTJRBAN  RAILROAD  COMPANY. 
[Application  No.  116,  Decision  No.  392.] 

Retutn  —  OpertUing  expenses  —  Damages  —  Xegligence, 

1.  An  increase  in  rates  will  not  be  authorized  to  enable  a  railroad 
company  to  pay  damage  claims  arising  out  of  a  collision  due  to  negli- 
gence. 

Bates  —  Interurhan  'ixiilicay  —  Conditional  increase, 

2.  An  interurban  railway  company  was  allowed  to  increase  its 
rates  upon  condition  that  it  would  increase  the  wages  of  its  employees 
as  offered  and  maintain  a  reasonably  adequate  and  efficient  service. 

[November  29,  1920.] 

Application  for  an  increase  in  passenger  fares ;  granted. 

Appearances :  E.  E.  Whitted  and  J.  Q.  Dier,  for  Receiver  of 
the  Denver  &  Interurban  Railroad  Company,  W.  F.  Hynes,  for 
certain  patrons  of  said  railroad ;  J.  B.  Jenks,  C.  E.  Seehorn,  and 
J.  G*.  Edgeworth  for  motormen,  conductors,  flagmen  and  other 
employees;  John  H.  Gabriel,  for  patrons  of  the  road  living  at 
Westminster;  T.  A.  McHarg,  for  the  Boulder  Commercial  As- 
sociation. 

By  the  Commission :  The  above  matter  is  before  the  Commis- 
sion on  an  application  filed  October  30,  1920,  by  the  receiver 
of  the  Denver  &  Interurban  Railroad  Company  to  increase  pas- 
senger fares  upon  said  line  of  railroad. 

The  application  sets  forth  that  W.  H.  Edmunds  was  hereto- 
fore and  on  June  11,  1918,  appointed  receiver  of  said  the  Den- 
ver &  Interurban  Railroad  Company,  by  order  of  the  United 
States  district  court  for  the  district  of  Colorado,  in  the  case  of 
Guaranty  Trust  Company  of  New  York,  as  Trustee  v.  Denver 
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&  Interurban  Railroad  Company,  which  was  a  mortgage  fore- 
closure suit  pending  in  said  Federal  court,  that  said  receiver 
qualified,  and  that  since  said  date  he  has  been,  and  now  is,  act- 
ing as  such  receiver  and  in  possession  of  all  the  property  of  said 
the  Denver  &  Interurban  Railroad  Company,  and  has  been,  and 
now  is,  operating  the  lines  of  said  railroad  company,  which  con- 
sist of  an  interurban  railroad  between  Denver  and  Boulder  and 
Eldorado  Springs,  Colorado. 

It  is  further  alleged,  that  the  revenues  of  said  railroad  are 
at  the  present  time  entirely  inadequate  to  meet  the  cost  of  oper- 
ation of  the  property  and  to  pay  the  necessary  increases  in  wages 
of  employees,  to  meet  additional  maintenance  charges,  taxes,  and 
other  expenses  and  provide  proper  and  adequate  service  for  the 
public;  that  the  present  fares  on  said  railroad,  one  way  and 
round  trip,  are  based  upon  a  charge  of  3  cents  per  mile  and  that 
commutation  fares  in  the  form  of  50  and  25-ride  tickets,  re- 
spectively, are  based  upon  a  rate  of  1.9  cents  and  2.2  cents  per 
mile,  which  said  fares  when  considered  by  themselves,  as  well 
as  by  way  of  comparison  of  fares  prevailing  on  stfeam  lines  of 
railroad  for  similar  service,  are  inadequate,  unreasonable,  and 
insufficiently  remunerative  to  the  petitioner. 

The  third  paragraph  of  the  application  alleges  that  present 
steam  fares  between  Boulder  and  Denver  and  intermediate  points 
are  based  upon  a  rate  of  3.6  cents  per  mile;  and  that  such  rate 
of  3.6  cents  per  mile  was  put  into  effect  on  all  steam  lines  of 
railroad  by  order  of  the  Interstate  Commerce  Commission  en- 
tered July  29,  1920,  as  to  interstate  fares,  and  by  order  of  this 
Commission  of  August  25,  1920,  as  to  intrastate  fares;  that  ap- 
plicant renders  the  same  service  in  the  carriage  of  passengers 
between  Denver,  Boulder,  and  Eldorado  Springs,  and  inter- 
mediate points,  by  means  of  the  Denver  &  Interurban  electric 
railroad  service  as  do  the  steam  railroads,  and  inasmuch  as  the 
same  service  is  rendered  by  applicant  in  the  transportation  of* 
passengers  over  said  the  Denver  &  Interurban  Railroad,  ui-^fs 
that  he  is  entitled  to  the  same  compensation  for  the  carriage  o^ 
passengers  as  the  steam  lines  of  railroads. 

In  the  fourth  paragraph  of  the  application,  it  is  alleged  th«v 
on  September  6,  1920,  a  collision  of  two  trains  occurred  upon 
said  the  Denver  &  Interurban  Railroad,  which  resulted  in  tbf. 
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death  of  a  number  of  persons  and  in  personal  injuries  to  a  large 
number  of  others,  and  that  by  reason  of  damage  claims  and  dam- 
age to  equipment  caused  thereby,  applicant  has  incurred  and 
will  incur  a  large  expense,  which,  it  is  alleged,  is  a  property 
charge  against  operating*  revenue ;  that  by  reason  of  the  low 
rate  for  carriage  of  passengers  now  and  in  the  past  in  effect  up- 
on said  line  of  railroad,  in  order  that  further  operation  of  said 
railroad  be  continued  and  the  expense  of  said  accident  and  the 
increased  cost  of  operation  be  met,  it  will  be  necessary  for  ap- 
plicant to  have  granted  additional  revenue. 

The  fifth  paragraph  of  the  applicjation  shows  to  the  Commis- 
sion that  the  employees  in  the  train  and  other  service  of  the 
company  have  made  requests  upon  applicant  for  increased  wages, 
which  amounts  to  the  sum  of  approximately  $20,000  per  year. 
Applicant  alleges  that  he  is  desirous  of  increasing  the  compen- 
sation of  such  employees  in  the  above  sum,  but  that  in  order  to 
do  so,  it  will  be  necessary  for  applicant  to  have  additional  reve- 
nue to  meet  these  charges ;  and  that  he  believes  that  if  addition- 
al revenue  can  be  secured  through  the  increase  of  fares,  it  is 
just  and  proper  that  the  employees  have  such  increases  in  their 
compensation,  and  urges  that  the  requests  of  these  employees 
be  given  consideration  by  the  Commission  in  the  granting  of 
any  increase  ii^  passenger  fares. 

In  the  sixth  and  closing  paragraph  of  the  application  it  is 
alleged  that  by  careful  operation  applicant  has  so  far  been  able 
to  maintain  and  operate  said  railroad  reasonably  commensurate 
with  the  needs  of  the  public  within  the  limits  of  the  present  rates 
of  fare  which  were  authorized  by  this  Commission  by  Order  of 
August  7,  1918;  but  that  due  to  the  above  mentioned  causes 
and  the  increased  operating  expenses  and  charges  alleged,  unless 
applicant  is  given  some  substantial  relief  in  the  way  of  increased 
fares,  it  will  be  necessary  that  he  abandon  the  operation  of  said 
railroad.  Attached  to  the  application  and  marked  "exhibit  A" 
is  a  schedule  of  such  increased  fares  which  applicant  desires  to 
put  into  effect,  and  which  it  is  alleged  applicant  believes  will 
afford  the  necessary  relief  and  justify  the  continued  operation 
of  said  railroad. 

The  prayer  of  the  application  is  that  upon  hearing  and  in  view 
of  the  emergency  alleged  to  exist,  an  order  be  made  and  entered 
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by  this  Commission  authorizing  the  receiver  to  put  into  eflfect 
the  fares  proposed  in  said  exhibit  A  on  one  day's  notice. 

Exhibit  A  is  a  schedule  of  the  new  passenger  rates  desired 
and  asked  for  by  applicant  as  follows : 

1.  Local  one  way  fares,  between  all*points,  3.5  cents  per  mile; 
minimum  fare  in  any  one  case  10  cents. 

2.  Kound  trip,  between  all  points,  10  per  cent  less  than  double 
the  local  one  way  fare. 

3.  25-ride  commutation  tickets,  between  all  points,  2.4  cents 
per  mile;  minimum  charge  for  any  25-ride  book,  $2. 

4.  50-ride  commutation  tickets,  between  all  points,  2.1  cents 
per  mile;  minimum  charge  for  any  50-ride  book,  $4. 

5.  Special  train  rates,  2.0  cents  per  mile;  minimum  guaran- 
tee, $60,  except  as  between  Denver  and  Eldorado  Springs  and 
return,  and  between  Boulder  and  Eldorado  Springs  and  return 
round  trip  fares  are  $1.25  and  50  cents,  respectively. 

6.  Round  trip  fares,  good  only  on  Sunda/,  between  May  1 5th 
and  October  31st,  Denver  and  Eldorado  Springs,  $1.55;  Den- 
ver and  Boulder,  $1.55. 

Special  charge  of  5  cents  extra  to  the  regular  ticket  fare  in 
all  cases  where  passenger  has  failed  to  purchase  a  ticket  at  such 
stations  as  have  agents  where  tickets  may  be  procured. 

Upon  the  filing  of  the  above  application,  the  same  was  set  for 
hearing  before  the  Commission  on  Wednesday,  Xovember  10, 
1920,  at  9:30  o'clock  a.  m.,  at  the  hearing  room  of  the  Com- 
mission, 315  Capitol  Building,  Denver,  Colorado,  and  notice 
thereof  given  by  the  usual  method  on  Xovember  1,  1920,  to  the 
Boulder  Commercial  Association,  the  Lafavette  Commerce 
Association,  the  Louisville  Commercial  Association,  and  also  by 
the  posting  of  notices  of  such  application  in  the  dei)ots  of  said 
Interurban  Eailroad  at  Boulder,  Marshall,  Superior,  Louisville, 
and  Lafayette,  and  by  publication  of  notice  in  the  newspapers 
of  Boulder,  Denver,  Louisville,  and  Lafayette,  it  being  the  de- 
sire of  the  Commission  to  have  all  patrons  of  the  road,  that  might 
be  interested,  to  have  due  notice  of  this  application  for  increased 
fares. 

At  the  hearing  no  person  or  association  whatever  appeared  in 
opposition  to  the  increased  rates  asked  for,  and  such  appearances 
as  were  made,  aside  from  that  of  the  receiver  himself,  appear 
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to  have  been  made  for  either  assurance  of  a  more  efficient  serv- 
ice being  maintained,  or  that  the  employees  of  the  company  be 
assured  of  an  increase  in  their  wages  as  a  result  of  any  increased 
fares  granted. 

The  receiver,  W.  H.  Edmunds,  was  the  sole  witness  for  ap- 
plicant, and  his  testimony  comprised  most  of  the  evidence  sub- 
mitted. He  testified  that  the  Denver  and  Inteinirban  Railroad 
was  never  at  any  time  taken  over  by  the  United  States  Railroad 
Administration,  and  had,  therefore,  never  received  any  benefits 
of  increased  rates  as  allowed  •to  steam  carriers  by  the  Railroad 
Administration,  or  as  allowed  to  such  of  the  electrically  oper- 
ated carriers  of  the  country  as  were  taken  over  by  the  Railroad 
Administration,  of  which  only  such  electric  roads  as  carried 
freight  as  well  as  passengers  were  made  subject  to  the  jurisdic- 
tion of  the  United  States  Railroad  Administration.  His  testi- 
mony further  disclosed  that  in  April  of  1918,  an  application 
for  increased  rates  had  been  made  to  this  Commission,  but  the 
same  had  been  substantially  denied,  so  that  whatever  increase 
had  been  allowed  at  the  April,  1918,  hearing  made  no  apprecia- 
ble difference  in  the  operating  revenues  of  the  company.  That 
proceeding  was  known  as  Investigation  Docket  No.  17.  (Re 
Advance  in  Denver  &  Interurban  R  Fares,  P.U.R.1918E,  827.) 
Subsequently,  a  second  application  was  made  to  this  Commis- 
sion docketed  as  Application  No.  23,  in  July,  1918,  which  was 
allowed  and  became  effective  August  7,  1918,  and  which  rates 
are  the  basis  for  the  present  rates  now  in  effect  upon  said  line  of 
railroad.  The  witness  further  testified  that  much  of  the  benefit 
that  would  otherwise  have  been  derived  from  the  increase  of 
August,  1918,  was  rendered  abortive  until  the  spring  of  1919^ 
for  the  reason  that  the  ravages  of  the  Spanish  Influenza  de- 
pressed traffic  to  such  an  extent  that  operations  were  at  a  loss 
during  several  months  of  the  epidemic  period.  Thereafter,  the 
operating  costs  for  mat^ials  and  supplies  increased  to  such  an 
extent  as  compared  with  prior  costs  that  any  benefits  that  would 
otherwise  have  been  derived  from  such  increased  fares  were 
practically  overcome.  To  demonstrate  the  comparative  cost  of 
supplies  and  materials  entering  into  the  maintenance  of  the  rail- 
road property  in  1920  compared  with  1916,  the  witness  identi- 
fied as  being  correct  a  comparative  statement  of  such  costs.   Such 
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statement  is  somewhat  voluminous,  so  that  the  record  will  not 
be  encumbered  with  it  in  detail,  but  a  number  of  items  may  be 
cited  to  show  the  general  trend  of  increased  cost,  as  testified  to 
by  the  witnesa,  as  follows : 


Material. 


Cost  1916. 

Cost  1920. 

$22.00 

$45.70 

19.00 

61.69 

.47 

1.27 

25.00 

74.91 

•     1.42 

2.85 

.30 

.59 

.12 

.33 

.81 

1.71 

Increased 
Per  Cent 


Steel  tires 

Steel  axles  . . . 
Window  glass 

Castings    

Paints   

Copper  wire  . . 
Steel  wire  . . . . 
Ties    


128 
208 
167 
200 
100 
97 
172 
112 


The  above  items  are  fairly  indicative  of  a  long  list  shown  in 
exhibit  4,  and  it  may  be  safely  stated  therefrom  that  the  general 
average  of  per  cent  in  increased  cost  will  approximate  125  per 
cent  as  the  increase  of  cost  of  supplies  and  materials  in  1920 
over  the  cost  of  the  same  in  1916. 

The  receiver  further  testified  that  the  year  1919  was  the  ban- 
ner year,  so  far  as  operating  revenue  is  concerned,  within  the 
history  of  the  road,  the  total  operating  revenue  for  that  calen- 
dar year  being  $276,344.59,  all  of  which  was  derived  from  pas- 
senger fare  revenue  save  $1,964.71,  which  was  derived  from  ex- 
cess baggage  charges,  station  and  train  privileges,  mail  contracts 
and  several  other  smaller  items.  The  operating  expense^  as 
shown  by  said  exhibit  2  for  the  calendar  year  1919,  amoimted 
to  $177,104.47,  which  comprised  maintenance  of  way  and  struc- 
tures, maintenance  of  equipment,  transportation  and  traffic  ex- 
pense and  transportation,  trafiic  and  general  expense,  of  which 
sum  the  transportation  expense  amoimted  to  $107,788.02.  The 
total  operating  expense  deducted  from  the  operating  revenue 
gives  a  net  operating  revenue  of  $99,240.12,  from  which  is  de- 
ducted railway  tax  accruals  of  $10,150,  leaving  a  net  operating 
income  for  the  year  1919  of  $89,090.12.  To  this  net  operating 
income  is  added  $2,978.91  of  nonoperating  income,  which  is  in- 
terest from  unfunded  securities  and  accounts,  which  gives  a 
grand  total  of  net  income  for  Uie  calendar  year  1919  of  $92,- 
069.03 ;  from  this  total  net  income  there  are  chargeable,  accord- 
ing to  the  testimony,  the  following  items : 
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Interest  oa  unfunded  debt $28,726.50 

Interest  on  funded  debt  «4J40.00 

Rent  for  leased  roads 2,585.04 

Miscellaneous  rents 19,684.92 

Total  deduction   $115 J36.46 

This  shows  a  deficit  between  net  income  for  1919  and  the 
above  items  of  deductions  therefrom  for  the  calendar  year  1919, 
of  $23,667.43. 

The  receiver's  testimony  explains  in  detail  the  various  items 
set  forth  in  exhibit  2,  but  as  will  be  observed  therefrom,  the 
most  serious  charge  against  the  operation  of  this  road  is  the  in- 
terest charge  upon  its  funded  and  unfunded  debt,  which  in  1919 
amounted  to  $93,466.50.  The  debt  of  the  company  upon  which 
interest  is  paid,  according  to  the  testimony,  is  $1,079,000,  of 
which  $480,000  is  unsecured  or  unfunded,  which  represents  the 
money  borrowed  by  the  Denver  &  Interurban  Railroad  Com- 
pany to  pay  interest  upon  its  bonded  debt,  all  of  which,  accord- 
ing to  the  testimony,  bears  interest  at  6  per  cent  No  account 
has  been  taken  in  the  figures  submitted  for  depreciation  or  re- 
turn upon  invested  capital,  so  it  is  apparent  that  under  condi- 
tions at  the  present  time  applicant  company  is  entitled  to  an  in- 
crease in  its  fares  in  approximately  the  same  ratio  as  increases 
have  been  granted  to  steam  carriers  throughout  the  country  by 
the  Interstate  Commerce  Commission,  and  the  various  state 
Commissions,  if  it  shall  longer  continue  to  operate  and  give  rea- 
sonably adequate  service  to  the  public  and  pay  to  its  employees 
something  near  to  a  fair  schedule  of  wages. 

[1]  The  witness  testified  without  objection  in  support  of  the 
allegations  contained  in  the  fourth  paragraph  of  the  applica- 
tion, that  is,  as  to  the  collision  of  September  6,  1920,  and  the  lia- 
bility thereby  incurred  by  the  railroad  company,  for  damage- 
claims  and  property  loss.  Such  allegations,  and  the  testimony 
in  support  thereof,  have  been  entirely  disregarded  by  the  Com- 
mission as  being  matters  not  properly  chargeable  to  operating 
revenue  and  thus  to  be  paid  by  the  traveling  public.  The  pa- 
trons of  a  utility  cannot  legally  be  required  to  bear  the  burden 
caused  by  the  negligent  act  of  .the  utility  and  its  agents,  servants 
and  employees,  is,  the  Conunission  believes,  self-evident,  if  not 
axiomatic. 

The  witness'  testimony  further  disclosed  that  the  operating 
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revenue  of  the  applicant  company  was  greatly  decreased  during 
the  months  of  August,  September,  and  October,  1020,  by  reason 
of  the  following  facts: 

As  now  and  heretofore  operated,  the  interurban  cars  operate 
over  the  tracks  of  the  Denver  Tramway  Company  from  Globe- 
ville  into  Denver,  to  the  loop  at  Fourteenth  and  Arapahoe  streets 
and  return  to  Globeville,  for  which  service  the  Tramway  Com- 
pany collects  a  city  fare  of  6  cents  from  each  passenger  in  either 
direction;  such  cars  are  operated  over  the  tramway  tracks  by 
tramway  employees,  the  regular  employees  of  the  Denver  &  In- 
terurban operating  same  from  Boulder  to  Globeville  only.  On 
August  1,  1920,  a  strike  was  declared  by  the  employees  of  the 
Denver  Tramway,  which,  as  a  matter  of  common  knowledge, 
grew  into  a  very  serious  menace  to  industrial  conditions  in  the 
city  of  Denver.  No  cars  were  operated  by  the  tramway  for  sev- 
eral weeks  at  all,  and  for  a  period  of  more  than  two  months, 
very  irregularly.  During  this  period  of  time  the  Denver  &  In- 
terurban Railroad  Company  operated  its  cars  into  Denver  by 
means  of  its  own  employees  to  what  is  termed  the  car  barns  at 
Twenty-third  and  Market  streets,  this  point  being  distant  from 
the  Interurban  loop  about  nine  blocks;  the  Interurban  Company 
was  unable  to  operate  its  cars  into  the  Interurban  loop  at  that 
time  because  of  its  having  no  agreement  to  use  tramway  tracks 
for  its  cars  further  into  the  city  than  the  car  barns,  and  for  the 
additional  reason  of  its  working  agreement  with  its  employees 
to  operate  cars  between  Boulder  and  its  car  barns.  For  a  period 
of  tiiree  months,  August,  September,  and  October,  passengers 
into  the  city  were  carried  only  to  Twenty-third  and  Market 
streets,  and  passengers  from  the  city  were  required  to  take  the 
interurban  at  Twenty-third  and  Market  streets,  so  that  the  reve- 
nues of  the  interurban  were  thereby  decreased  in  the  month  of 
August,  1920,  as  compared  with  August,  1919,  $5,632.19; 
September,  1920,  less  than  September,  1919,  $3,919.86;  reve- 
nues for  October,  1920,  were  not  stated  but  estimated  as  being 
considerably  less  than  October,  1919.  On  November  1,  1920, 
the  interurban  cars  were  operated  as  before  the  strike,  that  is, 
by  tramway  crews  from  Globeville  to  the  interurban  loop  and  re- 
turn to  Globeville,  but  by  new  and  inexperienced  men,  which 
has  caused  more  or  less  disruption  of  a  punctual  service. 
P.U.R.1921B. 
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[2]  The  receive^  testified  that  in  the  event  the  increased  far^s 
are  granted  by  this  Commission,  as  asked  for  in  his  application, 
Le  will  undertake  to  do  three  specified  things:  First,  increase 
the  wages  of  his  train  service  and  other  employees  to  the  level 
of  increases  granted  by  the  Eailroad  Labor  Board  created  by  the 
Transportation  Act  of  1920,  which  granted  an  approximate  in- 
crease of  21  per  cent  to  practically  all  classes  of  railroad  em- 
ployees, eflfective  in  the  summer  of  1920.  Second,  that  arrange- 
ments will  immediately  be  made  with  the  Denver  Tramway 
Company  whereby  the  cars  of  the  Denver  &  Intemrban  Kail- 
road  will  be  brought  into  the  interurban  loop  at  Fourteenth  and 
Arapahoe  streets  in  the  city  of  Denver  by  the  train  crews  of  said 
railroad  company,  and  that  the  passenger  ticket  from  Boulder 
and  intermediate  points  will  convey  the  passenger  to  said  inter- 
urban loop  in  Denver  without  payment  of  the  6  cents  street  car 
fare  as  has  heretofore  been  done.  Third,  that  within  a  reason- 
able time,  which  the  receiver  estimates  will  be  within  twelve 
months  from  this  date,  the  Denver  &  Interurban  Bailroad  Com- 
pany will  construct  a  link  of  road  from  Modern  to  Utah  Junc- 
tion, and  thence  use  the  tracks  of  the  Chicago,  Burlington  & 
Quincy  Railroad  from  Utah  Junction  to  West  Thirty-sixth  ave- 
nue, and  thence  construct  its  road  about  a  block  southerly  to 
connect  with  the  tracks  of  the  Denver  Tramway  Company  at  a 
point  just  north  of  the  Twenty-third  street  viaduct  and  thence 
operate  over  the  tracks  of  the  Denver  Tramway  Company  into 
the  interurban  loop  at  Fourteenth  and  Arapahoe  streets;  by  this 
means  to  eliminate  and  abandon  the  existing  interurban  track* 
from  Modem  around  through  Globeville  to  the  Twenty-third 
street  viaduct,  which  will  save  about  three  and  one-third  miles 
of  distance  through  a  circuitous  and  dangwous  part  of  its  track, 
and  will  result  in  the  saving  of  about  ten  minutes  time  in  land- 
ing its  passengers  at  the  interurban  loop  in  Denver. 

AVith  reference  to  the  first  proposition,  it  may  be  said  that 
the  Commission  i»  in  hearty  accord.  The  testimony  discloses, 
and  we  think  it  is  conceded  by  all  parties  concerned,  that  the 
employees  of  the  Denver  &  Interurban  Eailroad  Company,  and 
especially  those  in  the  train  service,  are  of  that  type  of  railroad 
employees  that  usually  are  found*  iipon  American  railroads, 
courteous,  accommodating,  and  faithful.     An  additional  factor 
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also  is  that  the  operation  of  the  interurban  cai^  between  Boulder 
and  Denver  for  half  the  distance  is  over  the  leased  lines  of  the 
Colorado  &  Southern  Railway  CJompany,  so  that  the  Denver  and 
Interurban  employees  in  the  train  service  must  possess  and  re- 
quire the  same  degree  of  railroad  technical  skill  and  ability  as 
is  required  of  the  employees  of  a  steam  rail  carrier.  The  motor- 
men  and  conductors  now  receive  pay  at  the  rate  of  56  cents  per 
hour  and  the  flagmen  or  brakemen  at  the  rate  of  42  cents  per 
hour,  which  approximates  $144  a  month  for  the  former  two 
classes  of  employees  and  $107  a  month  for  the  flagmen.  The 
receiver  proposes  to  increase  wages  to  a  scale  of  67  cents  per 
hour  for  motormen  and  conductors  and  50  cents  per  hour  for 
flagmen,  which  will  approximate  $180  per  month  for  the  two 
first  named  classes  of  employees  and  $135  per  month  for  flagmen. 
These  wages  are  none  too  great  under  existing  conditions.  The 
applicant  asks  for  an  increased  fare  which  will  yield  approxi- 
mately twenty  thousand  dollars  per  year  to  inure  to  its  em- 
ployees. The  United  States  Labor  Board  granted  increases  of 
approximately  twenty-one  per  cent  and  the  increase  of  appli- 
cant to  its  employees  will  be,  as  the  Commission  understands  it, 
upon  the  same  basis,  that  is,  21  per  cent  increase  to  its  em- 
ployees which  comprise  trainmen,  linemen,  brakemen  and  all 
others  of  its  employees.  From  the  testimony  in  this  case,  and 
indeed  from  the  common  knowledge  of  present-day  conditions, 
the  Commission  is  quite  satisfied  that  no  objection  to  an  in- 
creased fare  will  be  made  by  the  traveling  public  in  the  event 
such  increased  fares  accrue  to  the  employees  of  the  company. 

As  regards  the  second  proposition  of  the  receiver,  the  Com- 
mission is  equally  satisfied  that  this  will  inure  to  the  benefit  of 
the  traveling  public,  aad  the  increased  fares  hereby  allowed  are 
made  upon  the  understanding  that  this  arrangement  will  be 
forthwith  inaugurated.  Not  only  is  the  collection  of  a  city  fare 
upon  an  interurban  car  a  nuisance  to  the  public,  but  the  opera- 
tion of  the  interurban  cars  by  tramway  crewB  is  to  a  large  extent 
responsible  for  many  vexatious  delays  and  misimderstandings. 
With  the  elimination  of  this  factor,  a  passenger  boarding  an 
interurban  car,  outbound  or  inboimd,  will  be  landed  upon  the 
same  ticket  and  with  the  same  train  crew  at  his  destination  and 
without  additional  annoyance,  bother,  or  misimderstanding.  This 
P.U.R.1921B. 


Digitized  by 


Google 


RE  DENYER  &  INTERURBAN  R.  CO.  39 

change  ought  to  be,  and  we  feel  will  be,  appreciated  by  the  pa- 
trons of  the  Denver  &  Intemrban  Railroad. 

The  third  proposition  of  the  receiver  to  eliminate  the  round- 
about and  dangerous  trackage  through  Globeville  is  equally 
meritorious  in  the  interests  of  the  patrons  of  this  road,  and  in 
the  interest  of  the  road  itself,  in  saving  upwards  of  3  miles  in 
distance  and  of  about  ten  minutes  of  running  time,  to  say  noth- 
ing of  the  dangerous  curves  that  will  be  eliminated  thereby  and 
of  the  disagreeable  sections  of  the  city  that  will  be  avoided  in 
entering  the  cily,  which  are  matters  well  calculated  to  be  of  ad- 
vantage to  the  traveling  public  and  to  the  railroad  itself,  and 
when  this  condition  shall  have  been  brought  about,  the  Denver 
&  Interurban  Railroad  Company  will  have  accomplished  a  bet- 
terment that  will  prove  to  be  a  material  asset. 

The  increased  fares  hereby  allowed  upon  the  basis  asked  for  by 
applicant  in  its  petition  must  be  understood  to  be  upon  the  con- 
ditions named  hereinabove,  and  upon  the  further  condition  that 
a  reasonably  adequate  and  efficient  service  shall  be  maintained 
by  the  company,  for  it  is  a  notorious  fact,  though  not  being  spe- 
cifically testified  to,  that  the  service  now  furnished  is  far  from 
being  satisfactory  or  efficient,  and  particularly  since  the  inaugu- 
ration of  the  strike  upon  the  Denver  tramway  of  last  August 
1st,  since  which  time  the  service  to  and  from  Denver  in  the 
morning  and  evenitfg  hours  has  been  more  frequently  off  of 
schedule  time  than  on  time. 

As  before  stated,  the  increase  in  fares  hereby  allowed  is  made 
with  the  express  understanding  that  unless  conditions  are  im- 
proved as  hereinabove  indicated,  and  unless  the  propositions, 
made  by  the  receiver  in  his  testimony  in  this  case,  are  fulfilled 
as  therein  stated,  this  order  may  be  made  the  subject  of  further 
consideration  upon  complaint  of  any  patron  affected  or  on  the 

Commission's  own  motion. 
F.U.IL1921B. 
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BE  WASHINGTON  RAILWAY.  &  ELECTRIC  COMPANY  et  al. 
[Formal  Case  No.  90,  Order  No.  400.] 

Return  —  Operating  expenses  —  Federal  income  tax. 

1.  The  Federal  income  tax  law  contemplates  that  the  burden  shall 
be  imposed  on  the  corporations  and  paid  out  of  their  net  profits  and 
not  passed  on  to  the  public,  and  this  tax  is,  therefore,  not  a  proper 
charge  to  operating  expenses. 

Return  —  Competing  companies  —  Uniformity  of  railway  fares. 

2.  It  is  necessary,  in  the  public  interest,  to  maintain  a  uniform 
rate  of  fare  on  all  street  railway  lines  within  the  District  of  Colum- 
bia to  prevent  a  disarrangement  of  the  service  that  would  be  disastrous 
to  the  companies  and  the  public  alike,  notwithstanding  this  produces 
an  unreasonably  high  return  to  one  of  the  companies. 

Rates  —  Street  railways  —  Transfers. 

3.  Although  on  the  ground  of  division  of  revenues  between  compet- 
ing street  railway  companies  in  the  District  of  Columbia  the  charge  for 
transfers  might  well  be  abolished,  the  Commission  refused  to  abolish 
such  charge  altogether  in  order  to  prevent  congestion  in  traffic  at  cer- 
'tain  points,  but  reduced  the  charge  from  2  cents  to  1  cent  for  such 
privileges. 

[December  30,  1920.] 

Application  for  an  increase  in  rates  of  fare;  increase  in  in- 
dividual rates  of  fare  denied,  increase  in  chartered  or  special 
car  rates  granted,  charge  for  intercompany  transfers  reduced 
from  2  cents  to  1  cent. 

By  the  Commission:  By  the  terms  of  Commission's  Order 
No.  373,  issued  AprillS,  1920  (P.U.R.1920E,  39),  the 
rate  of  fare  on  the  several  street  railway  lines  in  the  District  of 
Columbia  was  increased  from  7  cents  cash,  or  four  tickets  or 
tokens  for  25  cents,  to  8  cents  cash,  or  four  tickets  or  tokens  for 
oO  cents,  to  be  effective  until  January  1,  1921.  The  order  also 
provided  that  on  this  latter  date  the  rate  of  fare  would  be  re- 
stored automatically  to  7  cents  cash  or  four  tickets  for  25  cents, 
unless  on  or  before  said  date  the  Commission  should  order  oth- 
erwise. 

On  Xovember  30,  1920,  the  Washington  Railway  &  Electric 
Company  for  itself  and  for  its  subsidiary  street  railway  com- 
panies (the  City  &  Suburban  Railway  of  Washington,  the  George- 
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town  &  Tennallytown  Railway  Company  and  the  Washington- 
Interurban  Railroad  Company)  petitioned  the  Commission  for 
permission  to  charge  and  collect,  after  January  1,  1921,  a  cash 
fare  of  8  cents,  with  transfer  privileges  as  at  present  and*  asking 
also  for  a  revision  of  the  rates  for  special  or  chartered  cars.  As 
the  rate  of  fare  prescribed  by  Order  No.  373  applies  not  only 
to  the  petitioners  in  this  case  but  to  the  Capital  Traction  Com- 
pany, the  East  Washington  Heights  Traction  Railroad  Com- 
pany, the  Washington- Virginia,  and  the  Washington  &  Mary- 
land Railway  Company,  these  last  named  companies  were  made 
parties  to  the  proceeding  by  the  issuance  of  Order  No.  397,  and 
were  represented  at  the  public  hearings  held  on  December  16 
and  17,  1920,  to  consider  this  petition. 

The  evidence  presented  by  the  petitioners  at  these  hearings 
shows  that  in  the  six  months'  period  that  has  elapsed  since  the 
present  rate  of  fare  was  fixed  by  the  Commission,  beginning 
May  1,  1920,  the  net  income  of  the  companies  available  for  re- 
turn amounted  to  $510,489.77,  which  amount  has  been  verified 
by  the  Commission's  accountants.  Included  in  the  operations 
of  the  companies  for  this  period,  however,  are  several  items  of 
major  renewals  and  replacements  of  tracks^  totalling  $225,696- 
.50,  charged  to  operating  expenses,  approximately  one-third  of 
which  the  companies  state  is  later  to  be  transferred  to  capital 
accounts,  representing  improvements  and  betterments,  to  track 
and  roadway.  For  the  purpose  of  this  discussion  one-third  of 
this  amount  should  be  added  to  the  net  income  of  the  company 
during  the  past  six  months. 

The  testimony  of  representatives  of  both  the  Washington  Rail- 
way &  Electric  Company  and  the  Capital  Traction  Company 
shows  that  they  are  attempting  to  follow  the  rules  laid  down 
by  the  Interstate  Commerce  Commission  in  the  manner  of  treat- 
ing renewals  and  replacements  of  track  and  roadway.  These 
two  companies,  however,  place  different  interpretations  on  those 
roles,  the  former  apparently  capitalizing  less  than  the  proper 
amount,  while  the  latter  is  capitalizing  more  than  the  proper 
amount.  It  is  the  intention  of  the  Commission  to  formulate 
definite  rules  to  govern  such  cases  but  is  not  prepared  at  this 
time  to  announce  the  proper  procedure. 

[1]  It  also  appears  from  the  evidence  that  deductions  have 
P.U.R.1921B. 
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been  made  by  the  petitioners  since  July  1,  1920,  of  approxi- 
mately three  thousand  seven  hundred  fifty  dollars  per  month 
for  the  purpose  of  paying  the  Federal  income  tax.  Several  of 
the  Sthte  Public  Utility  Commissions  have  recently  questioned 
the  propriety  of  charging  the  Federal  income  tax  as  a  part  of 
operating  expepses.  This  Commission  concurs  in  the  opinion 
that  the  Federal  income  tax  law  contemplates  that  the  burden 
shall  be  imposed  on  the  corporation  and  paid  out  of  its  net  profits 
and  not  passed  on  to  the  public. 

It  appears,  too,  that  the  contractual  relations  between  the 
petitioning  companies  and  the  Potomac  Electric  Power  Com- 
pany, whereby  the  former  pay  no  part  of  the  fixed  charges  on 
the  investment  of  the  Potomac  Electric  Power  Company  in  the 
Benning  power  plant  and  in  the  transmission  and  substation 
equipment  used  jointly  by  all  of  them,  have  not  been  changed 
since  the  question  was  first  considered  by  the  Commission.  Com- 
putations made  in  1917  indicated  that  the  aiinual  operating  ex- 
penses of  the  railway  companies  would  be  increased  by  approx- 
imately two  hundred  twenty  thousand  dollars  if  they  bore  their 
share  of  the  fixed  charges  above  referred  to.  Of  this  amount, 
$182,000  was  applicable  to  the  companies'  railway  operations 
within  the  District  of  Columbia.  Developments  since  1917  in- 
dicate that  this  amount  should  be  increased,  but,  for  the  pur- 
pose of  this  hearing,  it  is  sufficient  to  say  that  the  operating  ex- 
penses of  the  railway  companies  would  be  increased  by  at  least 
$132,000  per  annum  if  they  dealt  at  arm's  laigth  with  the  pow- 
er company. 

Making  the  three  adjustments  outlined  above,  the  companies' 
actual  net  income  for  the  past  six  months  is  approximately  four 
hundred  seventy-five  thousand  eight  hundred  sixty-seven  dollars 
and  twenty-three  cents  instead  of  $510,489.77  as  shown  by  the 
books. 

The  companies  stated  in  their  petiticm  'and  submitted  evideuce 
to  show  that  the  net  income  available  for  return  for  the  six 
months'  period  ended  October  31,  1920,  as  shown  by  their  books 
does  not  fully  reflect  the  present  or  prospective  operating  costs, 
mainly  for  the  reason  that  coal  prices  have  advanced  subsequent 
to  that  date  and  that  the  actual  expenditures  on  roadway  and 
structures  have  exceeded  the  charges  for  maintenance  and  de- 

P.U.R.1921B. 


Digitized  by 


Google 


RE  WASHINGTON  RAILWAY  &  ELECTRIC  CO.  43 

preciation  as  they  have  been  entered  upon  the  companies'  books. 
They  claim,  further,  that  a  reduction  of  approximately  two  per 
cent  in  volume  of  traffic  may  be  expected  during  the  next  few 
months. 

As  to*  coal,  it  appears  from  the  testimony  that  the  companies' 
claim  for  an  allowance  of  $37,738.05  (representing  the  amount 
by  which  operating  expenses  for. the  six  months'  period  would 
have  been  increased  had  coal  been  purchased  at  present  prices) 
is  based  upon  the  highest  price  paid  for  coal  since  October  31, 
1920,  although  the  testimony  shows  that  recent  purchases  have 
been  at  a  price  of  only  72  cents  per  ton  in  advance  of  the  con- 
tract price.  If  the  most  favorable  price  for  open  market  .pur- 
chases of  coal  be  used,  the  amount  of  $37,738.05  is  reduced  to 
$25,700.30. 

As  to  increased  costs  for  maintenance  and  depreciation,  the 
testimony  shows  that  the  companies  have  been  setting  aside  for 
this  purpose  approximately  eighty-three  thousand  dollars  a 
month  since  May  1,  1920,  following  a  plan  presented  by  them 
to  the  Commission  in  two  letters  dated  December  1,  1919,  and 
June  9,  1920.  It  is  claimed  by  the  petitioners  that  actual  ex- 
penditures have  exceeded  this  amount  by  $9,809.12  per  month, 
or  a  total  of  $58,854.71  for  the  six  months'  period.  In  view  of 
the  fact  that  the  Commission  has  considered  above  the  effect 
of  the  capitalization  of  the  proper  proportion  of  the  costs  of 
major  renewals  and  replacements,  this  amount  is  accepted  here 
without  change  for  the  purposes  of  this  case. 

The  companies'  claim  that  a  reduction  of  at  least  2  per  cent  in 
volume  of  traffic  may  be  expected,  is  based  primarily  upon  the 
probable  further  reduction  in  the  number  of  government  em- 
ployees. While  the  volume  of  traffic  during  the  six  months' 
period  ended  Octobei*  31,  1920,  is  8.5  per  cent,  less  than  during 
the  corresponding  period  of  1919,  a  large  part  of  this  loss  may 
be  attributed  to  the  lower  rate  of  fare  and  to  the  greater  activi- 
ties of  the  Federal  Government  during  the  latter  period.  The 
Congress  was  not  in  session  during  the  summer  of  1920  and  the 
exodus  from  the  city  during  the  months  of  July,  August,  and 
September  was  reflected  directly  in  the  street  car  traffic.  Dur- 
ing the  month  of  October,  1920,  the  volume  of  traffic  was  7.8 

per  cent  greater  than  the  average  for  the  preceding  three  months, 
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while  in  1919  the  October  traffic  exceeded  the  average  for  the 
preceding  three  months  by  only  5.2  per  cent.  Traffic  data  cov- 
ering other  periods  during  which  there  has  been  an  appreciable 
reduction  in  government  forces  show  that  such  changes  do  not 
necessarily  create  a  corresponding  reduction  in  the  number  of 
passengers  and  that  any  such  tendency  is  more  than  offset  by 
the  increase  due  to  the  normal  growth  of  the  city. 

The  Commission  has  carefully  analyzed  the  rates  submitted 
by  the  petitioners  for  special  and  chartered  cars,  and  is  of  the 
opinion  that  the  proposed  new  rates  are  reasonable  and  just  and 
bring  the  charges  for  this  service  more  nearly  in  conformity 
with  the  rate  paid  for  individual  transportation.  The  total  reve- 
nue from  this  source  is  small,  approximately  four  thousand  dol- 
lars per  annum  within  the  District  of  Columbia,  which  will  be 
increased  about  $1,200  by  the  proposed  new  rates. 

If  these  adjustments  are  made,  the  estimated  net  revenues 
for  the  ensuing  six  months  will  amount  to  approximately » four 
hundred  fifty-one  thousand  three  hundred  sixty-six  dollars  and 
ninety^hree  cents. 

In  arriving  at  the  fair  value  of  their  properties  for  the  pur- 
poses of  this  case,  the  petitioners  have  followed  the  method  laid 
down  by  the  Commission  in  its  previous  orders,  adding  to  the 
amount  announced  by  the  Commission  in  its  valuation  Order 
No.  339.  as  of  June  30,  1919,  the  net  additions  to  property  since 
that  date  at  their  actual  cost,  taking  the  weighted  average  of  the 
amounts  added  during  the  past  six  months.  The  allowance  for 
materials  and  supplies  has  been  increased  by  $91,709.32,  which 
is  the  actual  increase  over  the  Commission's  allowance  in  Sep- 
tember, 1919,  as  shown  by  the  books.  Cash  working  capital  has 
been  increased  by  $127,000  based  upon  one-twelfth  of  the  op- 
erating expenses  (excluding  taxes)  for  the  year  ended  October 
31,  1920..  The  total  fair  value  qu  this  basis  as  of  the  last  men- 
tioned date,  as  estimated  by  the  petitioners,  amounts  to  $16,- 
853,563.52.  This  amount  is  not  accepted  by  the  Commission 
as  final,  but  is  used  for  the  purposes  of  this  case. 

The  rate  of  return  on  this  fair  value,  using  the  estimated  net 
revenues  given  above,  will  equal  5.35  per  cent  per  annum.  If 
the  increase  in  the  rate  of  fare  petitioned  for  wiere  granted,  it 
would  increase  the  companies'  revenues  on  an  annual  basis,  ac- 
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cording  to  the  testimony  of  the  companies,  by  $338,556.70  and 
the  rate  of  return  by  approximately  2  per  cent. 

The  evidence  shows  that  during  the  seven  months  in  which 
the  present  rate  of  fare  has  been  in  effect,  the  net  income  of  the 
Capital  Traction  Company  available  for  return,  after  allowing 
for  accrual  of  taxes,  is  $857,436,  representing  an  annual  rate, 
of  return  of  11.2  per  cent  on  the  fair  value  of  the  company's 
property  as  determined  by  the  Commission.  If  the  rate  of  fare 
asked  for  by  the  petitioners  were  granted  and  applied  uniformly 
to  the  other  street  railway  companies,  the  effect  on  the  revenues 
of  the  Capital  Traction  Company,  assuming  the  same  volume  of 
traffic  as  has  obtained  during  the  past  seven  months  and  the 
same  operating  expenses,  would  be  to  increase  the  rate  of  return 
from  11.2  per  cent  to  13.15  per  cent 

[2]  In  the  argument  in  this  case  by  representatives  of  citi- 
zens' associations,  the  Conmiission  was  urged  to  authorize  a  con- 
tinuance of  the  present  rate  of  fare  for  the  Washington  Eail- 
way  &  Electric  Company  and  its  subsidiary  companies,  viz.,  8 
cents  cash,  with  four  tokens  for  30  cents,  and  fix  the  rate  of  fare 
en  the  lines  of  the  Capital  Traction  Company  at  8  cents  cash  or 
four  tokens  for  25  cents.     The  Commission  was  also  urged  to 
abolish  the  charge  of  2  cents  for  intercompany  transfers.     In 
declining  to  give  favorable  consideration  to  the  first  of  these  two 
suggestions,  the  Commission  is  of  the  opinion  that  it  is  inad-^ 
visable  to  depart  from  its  position  in  this  matter,  to  which  i{ 
has  referred  at  length  in  previous  opinions.     The  Commission 
firmly  believes  that  it  is  necessary  in  the  public  interest  to  main- 
tain a  uniform  rate  of  fare  on  all  street  railway  lines  within  the 
District  of  Columbia  to  prevent  a  disarrangement  of  the  service, 
that  would  be  disastrous  to  the  companies  and  the  public  alike* 
In  its  Order  No.  373  (P.U.R.1920E,  39),  the  Commission 
referred  to  the  legislative  measures  pending  before  Congress 
which  seek  to  equalize  the  disparity  in  net  earning  power  of  the 
petitionei^s  and  that  of  the  competing  company   (the  Capital 
Traction  Company)   by  a  revision  of  the  method  of  taxation 
on  the  earnings  of  these  companies.     No  action  on  these  mea»- 
ures  ha^  yet  been  taken  by  the  Congress.     The  Commission  is- 
of  the  6piiiion  that  no  appreciable  relief  from  present  conditiona 
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V  hereby  one  system  receives  lees  than  a  fair  return  and  the  other 
an  excessive  return  can  be  obtained  until  some  change  in  the 
taxation  methods  is  adopted,  or  until  a  merger  of  the  several 
companies  is  effected. 

[3]  In  its  Order  No.  344  (P.U.R1919F,  751),  tlie  Com- 
.mission  referred  to  the  claim  of  the  petitioners  that  the  division 
of  receipts  from  the  sale  of  2-cent  intercompany  transfers  issued 
by  them  and  the  Capital  Traction  Company  was  inequitable  and 
stated  that  a  further  study  of  this  question  would  be  made  and 
a  decision  rendered  to  take  effect  as  of  November  1,  1919.  Such 
a  study  has  been  made  of  the  operations  of  the  companies  dur- 
ing the  past  year,  as  a  result  of  which  the  Commission  reaches 
the  conclusion  that  the  receipts  from  this  source  should  be  dis- 
tributed equally  between  the  petitioners  and  the  Capital  Trac- 
tion Company.  In  view  of  this  decision,  the  Commission  be- 
lieves that  the  charge  for  intercompany  transfers  might  well  be 
abolished,  as  suggested  by  representatives  of  the  citizens'  asso- 
ciations, were  it  not  for  the  very  great  congestion  in  traffic  that 
would  take  place  at  some  of  the  points  of  transfer  if  free  trans- 
fers were  authorized.  To  meet  this  condition  and  to  reduce  the 
possibility  of  abuse  of  the  transfer  privilege,  the  Commission  is 
of  the  opinion  that  a  charge  for  such  transfers  should  be  contin- 
ued but  be  reduced  to  1  cent  each.  Based  upon  the  experience  of 
the  last  six  months,  this  will  reduce  the  revenues  of  each  of  the 
two  street  railway  systems  by  approximately  eighteen  thousand 
dollars  a  year,  but  it  is  believed  that  this  reduction  vnH  be  offset 
to  some  extent  by  an  increased  use  of  such  transfers. 

After  a  careful  consideration  of  all  the  circumstances  of  this 
case,  the  Commission  is  of  the  opinion,  first,  that  it  is  inadvisa- 
ble to  grant  the  request  of  the  petitioners  for  an  increase  in  the 
individual  rate  of  fare ;  second,  that  the  present  individual  rate 
of  fare  should  be  continued ;  third,  that  the  i>etitioners'  request 
for  an  increase  in  the  chartered  or  special  car  rates  should  be 
granted;  fourth,  that  the  present  authorized  charge  for  inter- 
company transfers  should  be  reduced  from  2  cents  to  1  cent. 

The  rates  above  authorized  will  be  effective  only  to  March 
31,  1921,  in  the  expectation  that  prior  to  that  date  Congress 
will  enact  the  relief  legislation  heretofore  referred  to,  legisla- 
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tion  which  will  be  urged  by  the  Commission  as  essential  for  the 
proper  solution  of  the  street  railway  problem  in  the  National 
Capital. 
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PUBLIC  UTILITIES  COMMISSION 

V. 

ST.  CLAIR  COUNTY  GAS  &  ELECTRIC  COMPANY. 

[Xo.  10813.] 

CITY  OF  BELLEVILLE 

V. 

ST.  CLAIR  COUNTY  GAS  &  ELECTRIC  COMPANY^. 

[No.  10898.] 

Service  —  Extensions  —  IH/ficulty  of  acquiring  capital, 

1.  Public  utilities  enjoying  a  monopoly  and  the  benefit  of  protec- 
tion from  competition  must,  notwithstanding  the  difficulty  of  obtaining 
capital  under  abnormal  economic  conditions,  find  some  means  of  pro- 
curing such  funds  as  may  reasonably  be  r^uired  to  make  necessary 
extensions  and  improvements. 

Return  •»  Beasonahleness  —  Effect  of  inadequate  service. 

2.  If  Commission's  standards  of  service  are  to  be  lowered,  rates 
commensurate  with  the  lower  grade  of  service  should  reasonably  be 
expected. 

Service  •»  Extensions  •»  Burden  of  acquiring  capital  for, 

3.  The  war  being  over,  the  burden  of  providing  the  necessary  capi- 
tal for  making  extensions  reasonably  required  is  one  that  should  be 
assumed  by  the  utilities. 

Service  —  Inadequacy  —  Responsibility  for, 

4.  A  producing  company,  partially  responsible  for  inadequate  serv- 
ice to  the  company  to  which  it  supplie'd  electric  energy,  was  ordered  to 
be  made  a  party  to  a  proceeding  against  the  latter  company  to  secure 
proper  service  in  order  that,  the  Commission  might  enter  such  order 
with  respect  to  the  means  of  securing  a  more  reliable  source  of  supply 
as  might  seem  justified  under  the  circumstances. 

[December  8,  1920.] 

Complaint  alleging  inadequacy  of  gas  and  electric  service 
and  refusal  of  company  to  make  necessary  extensions ;  sustained 
and  company  required  to  make  extensions  and  improvements  to 
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service  and  producing  company  partially  responsible  ordered  to 
be  made  party  to  the  proceedings. 

Shaw,  Commissioner:  Qn  February  11,  1920,  Frank  Dold, 
of  Belleville,  filed  informal  complaint  alleging  that  the  St.  Clair 
County  Gas  &  Electric  Company  had  disre-garded  his  applica- 
tion for  gas  service,  and  on  June  7,  1920,  Mrs.  Frank  Gillmore, 
of  Belleville,  complained  of  inability  to  secure  gas  service.  Dif- 
ficulty was  experienced  by  the  engineering  section  of  the  Com- 
mission in  securing  replies  to  its  correspondence  directed  to 
the  respondent  company,  and,  accordingly,  a  citation  was  en- 
tered on  July  19,  1920,  citing  the  St.  Clair  County  Gas  &  Elec- 
tric Company  to  appear  before  this  Commission  to  show  cause 
why  Rule  19  of  General  Order  20  should  not  be  complied  with, 
and  why  the  Commission's  correspondence  had  been  neglected. 
A  hearing  was  held  on  the  citation  on  July  26,  1920,  Louis  J. 
Grossmaim,  city  attorneys,  appearing  on  behalf  of  the  city  of 
Belleville  and  consumers,  no  one  appearing  for  the  respondent. 

0,p  August  18,  1920,  the  city  of  Belleville  filed  a  complaint 
with  the  Commission,  representing  that  the  St  Clair  County 
Gas  &  Electric  Company  was  not  furnishing  gas  and  electric 
extensions  in  accordance  with  Rules  19  and  31  of  the  Commis- 
sion's General  Order  20,  and  that  the  said  company  was  not  fur- 
nishing satisfactory  gas  and  electric  service  in  Belleville.  The 
matter  was  set  iot  hearing  in  Belleville  on  September  10,  1920, 
the  hearing  on  the  citation  in  Case  No.  10818  being  consoli- 
dated with  this  case  and  heard  on  the  same  date.  At  the  hear- 
ing Louis  J.  Grossmann,  city  attorney,  and  P.  K.  Johnson, 
mayor,  appeared  for  the  city  of  Belleville,  and  Thomas  E.  Gil- 
lespie, attorney,  and  Charles  H.  Quackenbush,  manager,  for  the 
St.  Clair  County  Gas  &  Electric  Company. .  Several  witnesses 
testified  that  they  had  been  experiencing  diflSculty  in  securing 
gas  and  electric  extensions  and  connections,  that  electric  service 
was  unsatisfactory  on  account  of  interruptions,  and  that  gas 
service  was  unsatisfactory  on  account  of  low  heating  value,  in- 
adequate pressure,  and  offensive  odor  of  the  gas. 

In  the  matter  of  its  failure  to  make  gas  and  electric  extensions 

thi  St  CSiair  County  Gas  &  Electric  Company  admitted  it  had 

not  mide  them  recently  and  furnished  a  list^of  thirty-eight  ap- 
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plicants  for  electric  service  for  whom  connections  had  not  been 
furnished.  The  record  shows  that  the  respondent  has  on  file 
six  applications  for  gas  service  where  extensions  are  necessary. 
The  company  also  furnished  for  the  record  a  copy  of  a  letter, 
dated  August  26,  1920,  from  the  Philadelphia  office  of  the  Amer- 
ican Gas  Company  to  C.  H.  Quackenbush,  manager  of  the  St. 
Clair  County  Gas  &  Electric  Company,  which  reads  in  part  as 
follows : 

^*It  is  necessary  that  your  company  take  every  means  in  your 
power  to  rediice  these  advances  as  promptly  as  possible/ 

^^First — By  putting  into  effect  the  most  rigid  economies  in 
operation  and  the  entire  stopping  of  construction  work ;  however 
small,  unless  it  is  paid  for  in  full  by  the  prospective  consumers, 
whether  the  material  is  in  stock  or  not.  This  means  that  no  or- 
ders should  be  drawn  for  other  than  manufacturing  and  main- 
tenance material  unless  it  will  be  paid  for  by  consumers  at  the 
time  it  is  received.  As  there  is  no  prospect  of  the  market  for 
public  utility  securities  improving  for  an  indefinite  period,  this 
cessation  of  construction  cannot  be  looked  upon  as  a  temporary 
naeasure.  You  must,  therefore,  lay  off  all  employees  not  re- 
quired for  r^ular  operation.  There  is  no  use  in  keeping  any 
men  on  the  payroll  with  a  view  of  construction  work.'^ 

Witness  Quackenbush  testified  at  length  on  the  financial  con- 
ditions surrounding  the  utility's  business.  He  stated  that  the 
company  had  failed  to  make  gas  and  electric  extensions  on  ac- 
count of  the  economic  conditions  which  he  said  made  the  fur- 
nishing of  these  extensions  in  accordance  with  the  Commission's 
rules  an  impossibility. 

The  principal  complaint  against  the  electric  service  was  that 
interruptions  to  service  have  been  frequent  The  company  fur- 
nished a  list  of  interruptions  affecting  Belleville  from  January 
1,  1919,  to  date,  which  shows  the  duration,  extent,  and  cause  of 
the  interruptions.  A  study  of  this  record  appears  to  indicate 
that  the  interruptions  to  service  have  been  of  such  frequency 
and  of  such  extent  during  the  last  two  years  as  to  be  a  just  cause 
of  complaint.  The  record  shows  that,  for  the  first  eight  months 
of  1920,  the  total  duration  of  interruptions  was  some  twenty  per 
cent  less  than  during  the  same  months  of  1919,  but  the  number 
of    interruptions  had  increased.     Interruptions  covering  about 
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forty  per  cent  of  this  period  were  of  long  enough  duration  that 
possibly  the  total  time  of  outrages  could  have  been  reduced  some 
twenty  per  cent  if  the  steam  plant  at  Belleville  were  always  un- 
der sufficient  steam  that  the  steam  generating  units  could  be  put 
into  operation  promptly.  The  testimony  of  the  respondent  in- 
dicates that  it  would  require  from  fifteen  to  twenty-five  minutes 
to  put  the  steam  turbine  into  operation  if  full  steam  were  carried 
on  the  boilers.  Most  of  the  interruptions,  however,  have  been 
short,  ranging  from  one  to  fifteen  minutes,  and  even  if  the  steam 
unit  at  Belleville  were  kept  in  continuous  operatiqn  the  inter- 
ruptions would  not  be  entirely  eliminated  unless  the  steam  gen- 
erating units  were  of  sufficient  capacity  to  carry  the  entire  load. 

The  contract  between  the  St.  Clair  County  Gas  &  Electric 
Company  and  the  East  St.  Louis  Light  &;  Power  Company  has 
been  the  subject  of  considerable  controversy  between  these  par- 
ties. The  St.  Clair  County  Gas  &  Electric  Company  maintains 
that  the  contract  obligates  the  other  utility  to  supplement  its 
power  received  from  Keokuk  with  power  furnished  from  a  steam 
generating  plant,  and  represents  that  the  carrying  out  of  the  con- 
tract in  accordance  with  this  interpretation  would  materially 
improve  service  conditions  in  Belleville.  A  duplicate  trans- 
misi?ion  line  connecting  Belleville  with  East  St.  Louis  was  com- 
})loted  on  December  10,  1919,  and  changes  were  made  in  the 
Belleville  Plant  that  were  designed  to  improve  the  service.  Re- 
ports made  by  the  engineering  department  of  the  Commission, 
and  the  record  of  interruptions  submitted  by  the  respondent 
indicate  that  a  large  number  of  interruptions  aflfecting  Belle- 
ville are  due  to  operation,  conditions  of  plant  equipment  and 
transmission  facilities  on  property  not  owned  or  operated  by  the 
St.  Clair  County  Gas  &  Electric  Company. 

The  generating  equipment  at  Belleville  consists  of  two  motor 
generator  sets  and  .one  steam  turbine,  all  of  which  can  be  oper- 
ated in  parallel.  These  three  units,  operating  under  conditions 
of  overload,  can  carry  a  total  of  2,000  kilowatts  for  a  short  time, 
and  all  are  daily  used  to  carry  Belleville  during  the  peak  load. 
The  peak  load  in  March,  1920,  was  1,815  kilowatts  and  the 
station  record  shows  the  demand  in  Belleville  to  be  continuous- 
ly increasing.  If  any  of  the  three  units  should  fail  an  interrup- 
tion would  occur.  The  steam  turbine  generating  capacity  is 
P.U.R.1921B. 
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sufficient  to  take  care  of  only  about  one-third  of  the  demand  and 
even  if  all  units  are  in  a  condition  to  operate  the  gradual  in- 
crease in  demand  appears  to  indicate  that  additional  capacity 
will  soon  be  required.  The  respondent  represents  that  improve- 
ments could  be  made  in  its  station  at  Belleville  that  would  ma- 
terially improve  the  service  if  it  had  the  capital  to  do  this  work, 
stating  that  it  would  cost  some  ninety  to  ninety-five  thousand 
dollars. 

From  the  testimony  of  complainants  at  the  hearing,  it  appears 
that  the  gas  service  has  been  the  cause  of  a  great  deal  of  com- 
plaint in  Belleville  and  the  record  seems  to  indicate  that  pres- 
sure conditions  and  the  purity  of  the  gas  are  not  meeting  the 
requirements  of  the  Commission.  Gas  service  conditions  were 
admitted  to  be  unsatisfactory  at  times  on  acount  of  the  trouble 
the  company  was  experiencing  in  securing  coal.  The  necessity 
of  using  coals  of  various  kinds  made  the  heating  value  variable, 
affected  the  constituency  of  the  gas  so  as  to  possibly  make  the 
adjustment  of  appliances  necessary,  and  affected  the  sulphur 
content  so  as  to  make  the  proper  and  complete  purification  of 
the  gas  a  very  difficult  operating  problem.  The  company  stated 
that  the  pressure  of  the  gas  on  the  low  pressure  side  of  the  gov- 
ernor at  the  Belleville  plant  was  reasonably  constant,  the  normal 
pressure  being  6  inches  of  water  pressure,  and  the  minimum, 
which  occurred  on  Sundays,  being  5  inches.  The  company  has 
not  been  taking  sufficiently  comprehensive  gas  pressure  surveys 
throughout  the  system  to  determine  the  general  character  of 
pressure  conditions  in  Belleville,  but  from  complaint  of  inade- 
C|iiate  pressure  voiced  at  the  hearing  it  would  appear  that  prcs- 
feure  conditions  are  not  entirely  satisfactory. 

[1,  2]  The  Commission  is  not  immindful  of  the  difficulty 
experienced  by  public  utilities  in  the  last  two  years  in  the  ac- 
quisition of  capital  for  improvements  and  extensions  in  compe- 
tition with  private  industiy,  and  yet  if  public  utilities,  enjoy- 
ing a  monopoly  and  the  benefit  of  protection  from  competition, 
are  to  function  as  contemplated  by  law,  they  must  find  some 
means  of  acquiring  such  capital  as  may  reasonably  be  required 
to  make  the  necessary  extensions  and  improvements.  So  also 
with  respect  to  the  character  of  service  rendered  much  may  be 
gaid  from  the  viewpoint  of  the  utility  as  to  any  variation  in 
P.U.R.1921B. 
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the  standards  established  by  the  Commission.  The  World  War, 
to  a  great  extent,  made  it  difficult  for  many  of  the  utilities  to 
retain  efficient  operating  and  maintenance  forces,  and  provide 
funds  for  maintaining  the  standards  established  by  the  Com- 
mission. However,  if  the  Commission's  standards  of  service 
are  lower  or  if  prospective  consumers^  privileges  of  connection 
to  nearby  circuits  are  curtailed,  it  would  appear  that  rates  com- 
mensurate with  the  lower  grade  of  service  might  reasonably  be 
expected. 

[3]  During  the  period  that  this  country  was  involved  in  the 
international  war,  the  Commission  granted  certain  relief  to  gas 
and  electric  utilities  in  this  state  by  authorizing  them  to  collect 
for  the  cost  of  extensions  defined  in  the  Commission's  rules  as 
free  extensions.  This  action  was  taken,  however,  as  a  war  meas- 
ure when  interests  other  than  those  herein  involved  were  in 
jeopardy.  The  consumers,  of  course,  are  expected  to  pay  for  the 
service  in  accordance  with  the  cost  to  the  utility  of  rendering 
it,  and  this  cost  necessarily  includes  the  interest  .on  the  invest- 
ment. The  war  being  over,  the  burden  of  providing  the  neces- 
sary capital  for  making  extensions  reasonably  required  is  one 
that  should  be  assumed  by  the  utilities  and  not  by  the  consumers. 

After  careful  study  of  the  matter  in  its  broadest  sense  the 
Commission  believes  that  if  the  St.  Clair  County  Gas  &  Elec- 
tric Company  is  to  discharge  its  obligations  in  every  reasonable 
sense  as  a  public  utility  it  should  meet  the  Commission's  require- 
ments in  the  matter  of  gas  and  electric  extensions  as  set  forth 
in  General  Order  20,  as  it  is  required  to  meet  other  require- 
ments of  the  Commission's  rules  and  regulations  applicable  to 
the  furnishing  of  service. 

The  Commission  having  given  due  consideration  to  all  the 
evidence  submitted  herein,  and  being  fully  advised  in  the  prom- 
ises, finds  that  the  St.  Clair  County  Gas  &  Electric  Company 
has  not  been  furnishing  gas  and  electric  extensions  in  compli- 
ance with  rules  19  and  31  of  this  Commission's  General  Order 
20.  The  Commission  further  finds  that  the  said  rules  19  and 
31,  are  not  unreasonable  and  should  be  complied  with. 

The  Commission  further  finds  that  the  electric  service  fur- 
nished in  Belleville  by  the  St.  Clair  County  Gas  &  Electric 

Company  has  not  been  reasonably  continuous  and  some  action 
P.U.K.1921B. 
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should  be  taken  by  the  said  utility  to  provide  electric  service  in 
Belleville  which  will  be  more  reliable. 

[4]  The  Commission  further  finds  that  one  factor  preventing 
the  rendering  of  efficient  service  in  Belleville  is  the  unreliability 
of  the  source  of  supply,  and  finds  that  the  East  St.  Louis  Light 
&  Power  Company,  which  furnishes  a  part  of  this  supply  un- 
der a  certain  contract  heretofore  mentioned,  should  be  made  a 
party  to  this  cause  for  the  purpose  of  supplementing  the  evi- 
dence now  on  record;  this,  to  the  end  that  the  Comioission  may 
enter  such  order  with  respect  to  the  means  of  securing  a  more 
reliable  source  of  supply  for  Belleville  as  may  seem  to  be  justi- 
fied under  the  circumstances. 

The  Commission  further  finds  that  the  gas  service  that  has 
been  recently  furnished  in  Belleville  does  not  comply  with  the 
Commission's  General  Order  20  in  that  the  sulphur  content  of 
the  gas  has  been  in  excess  of  fhat  allowed  by  the  requirements. 
The  Commission  further  finds  that  the  pressure  has  been  unsatis- 
factory and  that  the  respondent  company  should  be  required  to 
improve  pressure  conditions  as  hereinafter  ordered. 

It  is  therefore  ordered  that  the  St.  Clair  County  Gas  &  Elec- 
tric Company,  be,  and  the  same  is  hereby,  required  to  make  gas 
main  extensions  as  required  by  Rule  19  of  General  Order  20, 
for  all  parties  in  Belleville  whose  applications  are  now  on  file, 
and  to  complete  the  said  extensions  within  thirty  days  from  the 
date  hereof. 

It  is  further  ordered  that  the  St.  Clair  County  Gas  &  Electric 
Company,  be,  and  the  same  is  hereby,  required  to  make  eletcric 
line  extensions  as  required  by  Rule  31  of  General  Order  20, 
for  all  parties. in  Belleville  whose  applications  are  now  on  file, 
and  to  complete  the  said  extensions  within  sixty  days  from  the 
date  hereof. 

It  is  further  ordered  that  the  Secretary  of  the  Commission, 

be,  and  he  is  hereby,  directed  to  notify  the  East  St.  Louis  Light 

&  Power  Company,  in  writing,  to  appear  before  the  Commission 

as  a  party  to  the  cause  in  the  above  matter  at  a  hearing  to  be 

held  in  the  offices  of  the  Commission  in  Springfield  on  the  17th 

day  of  January,  1921,  at  the  hour  of  10 :00  a.  m.  at  which  time 

this  case  is  set  for  further  hearing,  to  show  cause  why  more 
P.U.R.1921B. 
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satisfactory  electric  service  should  not  be  furnished  to  the  St. 
Clair  County  Gas  &  Electric  Company. 

It  is  further  ordered  that  the  St.  Clair  County  Gas  k  Elec- 
tric Company,  be,  and  the  same  is  hereby,  required  to  furnish 
the  Commission  with  records  showing  the  hydrogen  sulphide 
content  of  the  gas  furnished  in  Belleville  since  September  1, 
1920,  and  shall  hereafter  until  July  31,  1921,  furnish  daily 
reports  not  later  than  ten  days  following  the  first  of  each  calen- 
dar month. 

It  is  further  ordered  that  the  St  Clair  County  Gas  &  Elec- 
tric Company,  be,  and  the  same  is  hereby,  required  to  correct 
the  pressure  conditions  so  as  to  comply  with  General  Order  20 
at  the  premises  of  the  complainants  in  this  cause  within  thirty 
days  from  date  hereof,  shall  make  a  pressure  survey  of  such 
comprehensiveness  as  may  be  necessary  to  fully  inform  itself 
regarding  the  character  of  the  service  being  furnished  through- 
out Belleville,  and  shall  by  April  30,  1921,  correct  the  pressure 
conditions  throughout  Belleville  so  as  to  comply  in  full  with 
Rule  17  of  General  Order  20. 

It  is  further  ordered  that  the  St.  Clair  County  Gas  k  Electric 
Company,  be,  and  the  same  is  hereby,  required  to  immediately 
institute  the  said  pressure  survey  and  shall  until  April  30, 
1921  furnish  the  Commission  with  charts  taken  in  connection 
with  this  survey,  such  charts  to  be  furnished  not  later  than  ten 
days  after  the  first  of  each  calendar  month. 

It  is  further  ordered  that  the  St.  Clair  County  Gas  k  Electric 
Company,  be,  and  the  same  is  hereby,  required  to  comply  with 
all  other  rules  of  General  Order  20  relating  to  gas  and  electric 
service  by  April  30,  1921. 

It  is  further  ordered  that  the  St  Clair  County  Gas  k  Eletcric 
Company,  be,  and  the  same  is  hereby,  required  to  notify  the 
secretary  of  the  Commission  in  writing  within  five  days  follow- 
ing the  date  of  compliance  with  each  provision  of  this  order. 

The  Commission  expressly  retains  jurisdiction  of  this  cause 
and  reserves  to  itself  the  right  upon  complaint,  upon  applica- 
tion, or  upon  its  own  motion  to  further  investigate  the  subject- 
matter  herein,  make  findings  and  issue  such  further  orders  as 
P.U.RJOSIB. 
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may  be  justified  by  the  facts  determined  at  subsequent  hearings 
as  to  gas  and  electric  service  furnished  in  Belleville. 

By  order  of  the  Commission  at  Springfield,  Illinois,  this  8th 
day  of  December,  1920. 


MASSACHUSKTTS   DEPARTMENT   OF   PUBLIC   UTILITIES. 

RE  BOSTON  CONSOLIDATED  GAS  COMPANY. 
[D.  P.  U.  299.] 

Hates  -~  Jurisdiction  of  Commission  —  SUding  gas  scale, 

1.  The  Massachusetts  ''sliding  scale"  act  expressly  suspended  the 
jurisdiction  of  the  Commission  over  the  price  of  gas  to  be  charged  to 
the  consumer,  reductions  in  price  depending  solely  on  the  desire  of  the 
stockholders  for  greater  dividends. 

Rates  —  Oas  -~  SUding  scale. 

2.  The  principle  of  the  Massachusetts  "sliding  scale"  act  that  de- 
creased costs  and  increased  profits  due  to  skillful  and  wise  manage- 
ment shall  be  shared  by  the  stockholders  and  the  public  rather  than 
wholly  taken  by  either,  is  essentially  sound,  but  conversion  of  the  theory 
into  a  fixed  rule,  expressed  by  the*  interrelation  of  a  standard  price  and 
standard  dividend,  is  necessarily  artificial,  and  conditions  must  be 
stable  and  a  considerable  period  elapse  to  make  it  an  effective  regula- 
tor of  the  selling  price. 

Rates  —  Ods  —  Sliding  scale  —  Abnormal  conditions. 

3.  In  the  midst  of  unstable  and  unprecedented  operating  costs,  a 
standard  cost  of  gas  does  not  exist,  and  a  standard  price  is  an  anomaly, 
and,  therefore,  the  standard  required  by  law  to  be  fixed  should  be  a 
temporary  rather  than  a  permanent  one. 

Rates  —  Gas  —  Sliding  scale  —  Standard  price. 

4.. The  standard  price  of  gas  to  be  fixed  by  the  Boston  Consolidated 
Gas  Company  under  the  Massachusetts  "sliding  scalef'  act  was  placed 
at  $1.40  a  thousand  cubic  feet. 

[January  4,  1921.] 

Petition  under  the  provisions  of  §  9  of  chapter  422  of  the 
Massachusetts  Acts  of  1906  to  raise  the  standard  price  of  gas; 

standard  fixed. 

t 

By  the  Department:  This  is  a  petition  of  the  Boston  Con- 
solidated Gas  Company,  under  the  provisions  of  §  9  of  chapter 
422  of  the  Acts  of  the  year  1906,  to  raise  the  standard  price  per 

thousand  cubic  feet  to  such  extent  as  may  justly  be  required  by 
F.U.R.1921B. 
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reason  of  increases  in  the  price  of  labor  and  material  and  other 
changes  in  conditions  affecting  the  general  cost  of  the  manufac- 
ture and  sale  of  gas. 

The  Commission  has  passed  upon  two  similar  petitions  of  this 
company  during  the  present  year.  On  ilarch  5,  1920,  the  Com- 
mission recognized  the  necessity  for  immediate  relief  and  fixed 
a  standard  price  of  $1.10.  But  in  view  of  the  unsettled  and 
abnormal  business  conditions  and  of  a  thorough  and  impartial 
investigation  which  the  mayor  of  Boston  was  undertaking,  the 
Commission  deemed  that  its  finding  should  be  regarded  as  ten- 
tative and  without  prejudice  to  any  conclusion  which  might 
later  be  reached  when  the  final  results  of  the  mayor's  investi- 
gation and  the  Commission's  own  study  of  the  situation  were 
available. 

Thereafter  conditions  affecting  the  cost  of  making  and  dis- 
tributing gas  changed  rapidly  for  the  worse.  In  consequence, 
on  July  23,  1920,  after  hearing  the  company  and  taking  advan- 
tage of  the  data  gathered  and  opinions  formed  by  the  city's  ex- 
pert in  his  then  uncompleted  investigation,  the  Commission  fixed 
a  standard  price  of  $1.35  as -a  reasonable  measure  of  relief  at 
that  time,  and  said: 

"The  conditions  which  require  the  measure  of  relief  which 
we  have  mentioned  above  are  unusual,  likely  to  prove  of  short 
duration,  and  subject  perhaps  to  very  sudden  and  violent  change. 
Consequently,  it  is  in  our  opinion  a  temporary  situation  which 
we  are  dealing  with  and  we  wish,  therefore,  to  make  clear  that 
while  we  are  fixing  a  standard  price  in  obedience  to  the  statute, 
we  are  doing  this  only  temporarily,  and  that  the  relief  which 
we  are  now  giving  pending  completion  of  the  investigation  afore- 
said and  final  order  in  this  matter  is  not  intended  as  any  indi- 
cation of  what  may  be  determined  to  be  the  proper  standard 
price  for  gas  after  that  investigation  has  been  completed  and  an 
attempt  is  made  to  settle  that  question  on  the  basis  of  the  facts 
and  conditions  then  existing." 

The  company  immediately  ma^e  the  standard  price  its  selling 
price,  and  the  present  petition  is  based  on  the  claim  that  the 
company  has  been  unable  to  earn  under  it  reasonable  operatin:: 
expenses,  interest  on  floating  debt,  a  proper  allowance  for  depre- 
ciation and  the  standard  dividend  of  7  per  cent.  It  further 
P.r.R.i92iB. 
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claims  that  the  issue  is  the  ^^standard"  and  not  merely  the  "sell- 
ing'' price  and  that  the  statute  requires  the  Commission  to  fix 
a  standard  price  which  shall  place  the  company  in  the  same  rela- 
tive position  as  to  earnings  as  in  1906  when  the  standard  price 
of  90  cents  and  standard  dividend  of  7  per  cent  were  established 
by  the  legislature,  but  taking  into  account  improved  earning 
power  due  to  the  skill  and  efficiency  of  the  management  mean- 
time. The  investigation  of  the  city  has  been  completed  and  is 
DOW  available. 

[1]  It  cannot  be  too  often  emphasized  that  the  "sliding  scale'' . 
act,  under  which  this  proceeding  is  brought,  expressly  suspended 
the  jurisdiction  of  this  Commission  over  the  price  of  gas  charged 
by  this  company.  Under  it  reductions  in  price  to  the  consumer 
were  to  depend  solely  on  the  desire  of  the  stockholders  for  great- 
er dividends.    It  was  an  expression  of  the  belief  that  such  desire 
will  prove  an  effective  stimulant  to  such  skill  and  efficiency  in 
management  as  will  make  lower  prices  possible.     But  the  act 
was  so  expressed  that  the  selling  price  could  not  exceed  the 
btandard  price,  and  th^  possibility  of  changed  conditions  beyond 
the  company's  control,  which  would  make  the  standard  price  no 
longer  equitable  either  to  the  company  or  its  customers,  was  also 
recognized  in  the  section  under  which  this  proceeding  is  brought. 
[2]  Xo  fair-minded  person  will  question  the  essential  sound- 
ness of  the  principle  of  the  "sliding  scale"  act,  namely,  that 
decreased  costs  and  increased  profits  due  to  skillful  and  wise 
management  shall  be  shared  by  the  stockholders  and  the  public 
rather  than  wholly  taken  by  either.    But  conversion  of  the  theory 
into  a  fixed  rule,  expressed  as  in  this  case  by  the  interrelation 
of  a  standard  price  and  standard  dividend,  is  necessarily  arti- 
ficial.    Manifestly,  conditions  must  be  stable  and  a  considerable 
period  elapse  to  make  it  an  effective  regulator  of  the  selling 
price.     This  consideration  was  recognized  by  the  legislature  in 
the  section  under  consideration,  providing  that  the  interrelation 
established  by  the  act  should  not  be  disturbed  at  all  for  a  period 
oi  ten  years,  and  thereafter  only  as  might  be  necessary  to  correct 
inequities   arising   from   substantial   changes   in  what   may   be 
termed  ^^standard"  costs  of  making  and  distributing  gas.     When 
th^  act  was  drawn,  there  was  no  experience  which  justified  any- 
--je   i^  anticipating  a  period  and  conditions  when  coal  and  oil 
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would  double  and  treble,  and  almost  quadruple,  in  cost,  and 
wages  be  raised  so  substantially  and  frequently.  After  the  armi- 
stice the  prevailing  expectation  was  a  rapid  return  to  something 
akin  to  the  prewar  normal.  The  hope  was  disappointed,  and 
there  has  been  instead  an  orgy  of  high  costs  beyond  all  previous 
experience. 

[3]  In  the  midst  of  such  unstable  and  unprecedented  condi- 
tions a  standard  co^st  of  gas  does  not  exist  and  a  "standard"  price 
is  an  Unomaly.  Nevertheless,  as  the  law  now  stands,  the  com- 
.pany  is  entitled  to  have  such  price  fixed  upon  its  application 
and  thus  we  feel  constrained  to  fix  such  price,  however  unsatis- 
factory it  may  prove.  In  administering  this  statutory  duty,  the 
Commission  must  either  project  on  a  substantial  period  of  the 
future  its  judgment  of  probable  future  general  costs  of  making 
and  distributing  gas,  or  fix,  temporarily,  a  standard  price  ade- 
quate to  enable  the  company  to  live  and  efficiently  render  its 
essential  public  service  subject  to  readjustment  from  time  to  time 
as  circumstances  may  require  until  conditions  become  stable. 
If  the  first  course  be  pui*sued,  the  standard  price  would  necessa- 
rily have  little  relation  to  a  present  fair  selling  price  but  should 
recognize  the  reasonable  belief  that  before  another  change  in 
the  standard  price  is  made  costs  are  likely  to  decrease,  not  diie 
to  the  skill  or  efficiency  of  management  but  to  improved  general 
conditions.  After  careful  consideration  the  Commission  is  of 
the  opinion  that  the  times  are  not  yet  ripe  to  establish  a  standard 
price  other  than  temporarily,  and  that  to  attempt  to  fix  a  per- 
manent standard  price  is  not  justly  required  in  the  interests 
either  of  the  company  or  the  public. 

The  company  specifically  urged  that  a  standard  price  of  $1.50 
be  fixed  on  the  ground  that  the  present  cost  of  making  and  dis- 
tributing gas  exceeds  that  prevailing  when  the  standard  price  of 
90  cents  was  established,  by  more  than  60  cents. 

The  city's  expert,  on  the  other  hand,  contended  that  there  is 
no  such  thing  as  a  standard  cost  under  existing  conditions.  Based 
upon  a  careful  study  of  the  company's  property  and  its  opera- 
tion as  of  June  30,  1920,  he  estimated  the  reasonable  and  neces- 
sary expenses  of  operation,  interest  charges,  and  the  standard 
dividend  were  approxiinately  one  dollar  and  twenty-eight  cents 
or  one  dollar  and  thirty  cents,  a  1,000  cubic  feet,  according  to 

P.U.R.1921B. 
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certain  differences  in  assumed  conditions  of  operation.  To  this 
he  strongly  urged  adding,  as  an  essential  protection  both  to  tho 
public  and  the  company,  the  sum  of  5.5  cents  for  depreciation. 
The  resulting  $1.33^  or  $1.35^  was  then  reported  as  the  approx- 
imate cost  of  the  service  based  upon  conditions  prevailing  June 
30,  1920. 

In  these  estimates  it  was  assumed  that  there  would  be  an  in- 
creased sale  of  gas  of  5  per  cent  to  Boston  customers  and  10  per 
cent  to  other  companies.  It  was  further  assumed  that,  because  of 
the  poor  qualitj*  of  fuel  then  in  use,  better  results  would  be  ob- 
tained when  the  coal  situation  became  normal  by  reason  of  an 
improved  quality  of  coal.  Neither  of  these  assumptions  have 
been  realized.  Thus,  it  is  plain,  assuming  the  estimates  of  the 
city's  expert  to  be  approximately  correct,  that,  allowing  a  reserve 
for  depreciation,  the  approximate  standard  cost  under  existing 
conditions  is  in  excess  of  $1.35.  The  company  claims  that  this 
excess  cost  will  aggregate  over  7  cents.  The  city's  expert  con- 
tends that  one  of  the  assumptions  not  realized,  namely,  the  im- 
proved quality  of  coal,  has  been  offset  by  some  reduction  in  the 
price  of  coal,  and  that  thus,  as  a  practical  matter,  only  the  as- 
sumption of  increased  sales  has  not  been  realized.  It  was  also 
conceded  by  the  expert  of  the  city  that  sufficient  allowance  may 
not  have  been  made  by  him  for  imcoUectible  accounts  and  for 
discounts,  and  that  the  interest  on  notes  outstanding  of  the  com- 
pany had  increased  about  $74,000  since  June  30th.  Thus,  it 
appears  that  the  standard  price  fixed  by  the  department  of 
$1.35,  if  allowance  is  to  be  made  for  a  reserve  for  depreciation, 
is  not  under  present  conditions  sufficient  to  maintain  the  stand- 
ard dividend  of  7  per  cent  upon  the  capital  stock.  Furthermore, 
the  experience  of  the  company  for  the  months  of  September, 
October,  and  November  shows  the  same  result,  the  earnings  fall- 
ing short  of  the  amount  required  for  the  standard  dividend  of 
an  amount  of  approximately  $70,000. 

Said  chapter  422  of  the  Acts  of  1906,  known  as  the  Sliding 
Scale  Act,  fixed  a  standard  price  of  90  cents  per  1,000  cubic 
feet  and  a  standard  rate  of  dividend  to  be  paid  to  the  stockhold- 
ers of  the  company  of  7  per  cent  per  annum  on  the  par  value 
of  the  capital  stock.  It  also  provided  that  the  Board  of  Gas 
and  Electric  Light  Commissioners  at  the  end  of  the  ten  years, 
P.U.R.1921B. 
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upon  petition  of  the  company  or  of  the  mayor  of  any  city  or  the 
selectmen  of  any  town  in  which  the  company  supplied  ga8, 
should  have  authority  to.  lower  or  raise  the  standard  price  to 
such  extent  as  might  "justly  be  required  by  reason  of  greater  or 
less  burdens  which  might  be  imposed  upon  the  company,'  by 
reason  of  improved  methods  in  the  art  of  manufacture,  by  reason 
of  changes  in  the  price  of  material  and  labor,  or  by  reason  of 
changes  in  other  conditions  aflfecting  the  general  cost  of  the  man- 
ufacture or  distribution  of  gas.''  Therefore,  it  is  quite  pjain 
that  the  act  contemplates  that  the  stockholders  shall  receive,  at 
least,  seven  per  cent  dividends  upon  the  capital  stock  provided 
the  company  has  been  and  is  operated  with  reasonable  efficiency. 
As  to  this  we  have  no  doubt. 

The  investigation  of  the  city  has  been  completed  and  is  now 
available.  Certain  of  the  conclusions  reached  by  the  expert 
employed  by  the  city  are  of  especial  importance  in  view  of  the 
distrust  felt  by  many  citizens  of  the  interrelations  of  this  com- 
pany with  the  other  companies  controlled  by  the  Massachusetts 
Gas  Companies.  The  experience  and  reputation  of  this  expert, 
and  his  manifest  impartiality,  give  weight  to  his  conclusions. 
He  finds,  among  other  things,  that  "We  find  that  from  an  en- 
gineering standpoint  the  plants  and  system  of  the  company  have 
been  and  $re  well  operated.  The  efficiencies  are  good,  and  the 
prices  paid  for  materials,  particularly  for  gas  oil,  are  reasonable. 
The  capacity  of  the  plants  and  distribution  mains  is  adequate 
for  the  present  requirements,  -and  the  service  is  better  than  that 
obtained  in  the  average  city  of  comparable  size.  We  are  of  the 
opinion  that  material  reduction  in  operating  costs  cannot  be  ex- 
pected unless  there  is  a  recession  in  the  prices  of  materials." 
He  states  again — 

"We  find  that  the  relationship  of  the  Boston  Consolidated  Gas 
Company  to  the  Massachusetts  Gas  Companies  and  their  other 
subsidiaries  has  been,  and  particularly  at  present  is  of  advan- 
tage to  the  gas  consumers  for  the  following  reasons : 

(a)  Coke  is  obtained  at  less  than  market  prices  for  similar 
grade  of  material.  The  supply  is  well  assured,  and  it  is  thus  not 
necessary  for  the  Boston  Consolidated  Gas  Company  to  carry 
more  than  a  comparatively  small  stock  of  fuel. 

(b)  In  connection  with  its  purchase  of  coke  oven  gas,  the 
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company  has  not  been  obliged  to  construct  the  extensive  reserve 
equipment  which  is  generally  considered  necessary  where  a  util- 
ity purchases  gas  from  an  independent  commercial  concern,  and 
substantial  saving  in  investment  charges  is  thereby  effected.  Fur- 
thermore the  present  contract  for  coke  oven  gas  specifies  a  price 
substantially  less  than  the  cost  to  the  Boston  Consolidated  Gas 
Company  of  manufacturing  gas  in  its  own  plants. 

(c)  The  present  contract  for  gas  oil  which  expires  in  May, 
1922,  is  one  of  the  most  favorable  of  its  kind  in  existence,  and 
is  the  most  important  single  factor  affecting  the  price  of  gas  in 
Boston.  This  contract  appears  to  have  been  obtained  through 
the  influence  of  the  Massachusetts  Gas  Companies. 

"We  find  that  though  the  situation  created  by  the  relationship 
of  the  Boston  Consolidated  Gas  Company  to  the  Massachusetts 
Gas  Companies  ^nd  their  subsidiaries  is  complex  and  affords 
opportunity  for  manipulation  of  profits,  yet  thus  far  no  improp- 
er use  appears  to, have  been  made  of  it.  We  are  of  the  opinion 
that  under  proper  r^ilations  these  relationships  should  continue 
to  be  beneficial  in  the  future.'' 

In  reaching  its  finding  the  Commission  is  influenced  by  the 
considerations  that  the  remedies  heretofore  afforded  have  been 
tardy  and  inadequate,  and  that,  for  the  reasons  already  stated, 
the  standard  price  fixed  must  be  regarded  as  temporary  subject 
to  readjustment  whenever  circumstances  make  such  readjust- 
ment just  and  reasonable. 

The  following  is,  therefore,  adopted: 

On  the  petition  of  the  Boston  Consolidated  Gas  Company, 
under  the  provisions  of  §  9  of  chapter  422  of  the  Acts  of  1906, 
to  raise  the  standard  price  for  the  reasons  therein  alleged,  after 
notice  by  publication  and  by  personal  service  upon  the  mayor  of 
Boston  and  the  chairman  of  the  selectmen  of  Brookline  and 
Milton  and  a  public  hearing,  it  appearing  that  an  increase  in 
the  standard  price  to  the  extent  and  upon  the  terms  hereinafter 
set  forth  is  justly  required  by  reason  of  greater  burdens  imposed 
npfm  the  company,  of  changes  in  the  prices  of  material  and 
labor,  and  of  changes  in  other  conditions  affecting  the  general 
cost  of  the  manufacture  or  distribution  of  gas,  it  is — 

[4]  Ordered,  that  from  and  after  the  date  hereof  the  standard 
P.U.R.1921B. 
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price  to  be  charged  by  the  Boston  Consolidated  Gas  Company 
for  gas  supplied  to  its  customers  shall  be  $1.40  a  1,000  cubic 
feet. 


NEVADA  PUBIilC  SERVICE  COMMISSION. 

ELKO  ASSOCIATION  OF  RETAIL  MERCHANTS 

V. 

SOUTHERN  PACIFIC  COMPANY  et  al. 
[Case  0-587.] 

Service  —  Jurisdiction  of  Commission  —  Physical  connection  of  rail' 
roads, 

1.  While  the  Nevada  Commission  b  without  authority  to  require 
the  transfer  of  interstate  traffic  between  connecting  carriers  or  to  fix 
charges  therefor,  it  has  authority  under  its  broad  powers  over  the  in- 
stallation of  facilities  and  the  regulation  of  service  (1)  to  require  the 
construction  of  connecting  tracks  between  the  lines  of  two  railroad  com- 
panies, or  to  require  the  continued  maintenance  of  existing  connecting 
tracks;  and  (2)  to  require  the  transfer  of  cars  in  intrastate  service 
between  the  rails  of  connecting  carriers  and  to  fix  charges  therefor. 

Service  —  Railroads  —  Physical  connection  —  Stoitching, 

2.  One  of  two  connecting  tracks  between  the  lines  of  the  South- 
ern Pacific' Company  and  the  Western  Pacific  Railroad  Company,  estab- 
lished by  the  Federal  railroad  administration,  was  ordered  to  be  retained 
for  the  future,  and  switching  and  interchange  service  to  be  established; 
and  a  rate  of  $10  per  car  established  for  such  service. 


Service  —  Jurisdiction  of  state  —  Physical  connection  —  State  ami 
interstate  trafjic. 

Discussion  of  scope  of  jurisdiction  of  state  with  reference  to  physi- 
cal connection  of  railroad  lines  and  the  establishment  of  switching  serv- 
ice, p.  67. 

[November  27,  1920.] 

Complaint  against  the  removal  of  connecting  tracks  between 
the  lines  of  the  Southern  Pacific  Company  and  the  Western 
Pacific  Railroad  Company  at  Elko;  connection  by  one  track  or- 
dered continued  and  switching  charges  fixed. 

Appearances:  J.  F.  Shaughnessy,  Chairman;  W.  11.  Sim- 
mons, Commissioner;  J.  G.  Scrugham,  Commissioner,  for  the 
Commission;  George  Fox,  for  the  Elko  Association  of  Retail 
Merchants;  Frank  B.  Austin,  Counsel,  S.  N.  Bostwick,  Assist- 
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ant  General  Freight  Agent,  J.  M.  Fulton,  Assistant  General 
Freight  and  Passenger  Agent,  V.  S.  Andrus,  Assistant  Superin- 
tendent of  Transportation,  for  the  Southern  Pacific  Company; 
A.  P.  Mathew,  Counsel,  Archibald  Grey,  General  Freight  Agent, 
H.  K.  Faye,  Traffic  Manager,  for  the  AVestern  Pacific  Kailroad 
Company. 

Shaughnessy,  Chairman:  The  complaint  in  the  above-en- 
titled proceeding  protests  against  the  removal  of  two  connecting 
tracks  between  the  lines  of  the  two  defendant  carriers  at  Elko, 
Xevada,  and  requests  that  one  of  these  tracks  be  retained  for 
the  future,  and  that  switching  and  interchange  service  between 
industrials  and  warehouses  located  upon  the  tracks  of  the  South- 
em  Pacific  Company  and  the  Western  Pacific  Railroad  Com- 
pany be  re-established  by  order  of  this  Commission,  and  that 
reasonable  charges  for  this  service  be  established. 

During  Federal  control,  track  connections  between  the  South- 
ern Pacific  and  the  Western  Pacific  lines  were  installed  at  Elko 
to  facilitate  unified  operation  of  the  carriers.  It  is  alleged  that 
these  tracks  belong  to  the  Federal  Railroad  Administration  and 
neither  of  the  carriers  have  any  control  over  them,  and  at  the 
present  time  they  are  not  being  used  because  the  interchange 
service  and  switching,  which  was  formerly  rendered  under  gov- 
emiaent  control,  has,  since  the  retm^n  of  the  carriers  to  private 
operation  on  March  1,  1920,  been  discontinued. 

The  status  of  the  proceeding  may,  to  some  extent,  be  the  equiv- 
alent of  ordering  the  construction  of  an  interchange  track  be- 
tween said  defendant  carriers'  lines  for  the  purpose  of  render- 
ing transfer  or  switching  service  at  just  compensation  therefor 
between  the  industries  and  warehouses  located  upon  the  respec- 
tive lines  in  question,  but,  on  the  other  hand,  the  track  in  ques- 
tion is  established  and  during  the  past  two  years  commercial 
and  industrial  enterprises  have  received  the  service  and  have 
adjusted  their  business  accordingly. 

The  testimony  of  Mr.  George  Fox,  on  behalf  of  the  complain- 
ants, was  to  the  effect  that  the  re-establishuient  of  the  service  in 
question  is  a  public  necessity  and  convenience  that  should  not 
be  withdrawn  from  the  shippers  of  Elko ;  that  a  number  of  ware- 
houses are  situated  upon  the  tracks  of  the  Southern  Pacific  Cona- 
P.U.R.1921B. 
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pany  and  the  Western  Pacific  Railroad  Company  within  the  yard 
limits  of  the  city  of  Elko ;  that  unless  there  is  a  continuation  of 
such  service  it  would  involve  trucking  shipments  to  and  from 
warehouses  and  cars  on  these  respective  lines  at  substantial  cost, 
delay,  and  inconvenience  to  shippers,  instead  of  having  the  cars 
switched  directly  to  or  near  warehouses  for  more  speedy  un- 
loading and  release  of  car  equipment — a  highly  essential  con- 
sideration in  the  face  of  the  present  car  shortage. 

Upon  testimony  put  in  evidence  by  Mr.  Andrus  of  the  South- 
ern Pacific  Company,  it  appears  that  the  cost  of  maintaining 
one  of  these  tracks  would  not  exceed  $50  per  annum;  that  the 
cost  of  transfer  and  switching  service  by  the  Southern  Pacific 
local  train  crew  (assigning  an  average  of  forty-five  minutes 
time  necessary  for  the  switching  of  each  car,  comprising  the 
load  in  and  empty  out,  or  vice  versa)  would  be  approximately 
six  dollars  per  car.  Without  approving  or  rejecting  this  esti- 
mate, and  assuming  arate  of  $10  per  car  for  this  service,  it  will 
be  noted  that  there  would  be  a  net  revenue  of  $4  per  car.  In 
suggesting  a  rate  of  $10  per  car  for  this  service,  it  is  to  be  noted 
that  it  is  based  upon  a  comparatively  small  amount  of  intrastate 
business  available,  and,  therefore,  is  not  to  be  taken  as  a  basis 
in  other  cases,  where  the  volume  of  business  is  larger.  At  larger 
terminal,  commercial,  and  industrial  points  the  transfer  and 
switching  rates  vary  from  $2.50  to  $7.50  per  car.  It  may  also 
be  noted,  in  passing,  that  the  defendant  carriers  may  economi- 
cally enter  into  an  operating  arrangement  by  which  the  switch 
engine  regularly  maintained  by  the  Western  Pacific  at  its  Elko 
terminal  could  perform  all  of  this  service  in  connection  with  its 
regular  yard  operations  at  that  point.  By  such  an  arrangement, 
and  by  extending  the  service  to  interstate  business,  a  very  im- 
portant saving  in  present  car  detention  at  Elko  could  be  effected, 
but  upon  this  point  we  make  no  finding,  and  we  shall  base  our 
conclusion  upon  whether  or  not  the  continuation  of  the  service 
is  a  public  necessity  and  convenience  for  the  transportation  of 
intrastate  business. 

With  respect  to  the  re-establishment  of  the  service  in  question, 

the  Western  Pacific  Railroad  is  neutral  and  agrees  to  abide  by 

the  decision  of  the  Commission  in  the  premises.     On  the  other 

hand,  the  Southern  Pacific  opposes  the  re-establishment  of  the 
P.U.R.1921B. 
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service ;  raises  the  question  of  this  Commission's  jurisdiction  to 
make  an  order  dealing  with  the  switching  or  transferring  of 
traffic  that  may  be  classed  as  interstate,  and  alleges  that  an  order 
requiring  the  retention  of  one  of  these  track  connections  is  not 
within  the  purview  of  the  Xevada  Public  Service  Commission 
Act,  in  that  the  statute  contemplates  track  connections  volun- 
tarily made  by  the  railroad  companies  and  not  those  constructed 
by  the  Railroad  Administration  over  which  neither  the  carriers 
nor  the  Commission  have  any  control  or  jurisdiction.  Said  de- 
fendant further  alleges  that  by  the  Act  of  1907  the  Commission 
was  authorized  to  require  the  construction  of  connecting  transfer 
tracks  between  two  or  more  railroad  lines  passing  through  any 
town  or  city,  and  such  railways  were  required  to  interchange  cars 
(§7,  Act  of  March  5,  1907,  Eev.  Laws,  4559) ;  and  that  by  § 
45  of  the  Act  of  1919  (Stats.  1919,  chap.  109,  p.  198;  Eev. 
Laws  of  1919,  p.  3154)  the  Act  of  1907,  as  well  as  that  approved 
March  23,  1911,  was  repealed,  and  that,  inasmuch  as  the  Com- 
mission's powers  are  limited  to  those  conferred  by  statute,  the 
Southern  Pacific  Company,  defendant,  respectively  submitted 
that  the  Commission  has  no  power  to  grant  the  relief  requested 
by  the  complainant. 

Public  Service  Commission  of  Nevada  Has  Authority  to  Require 
the  Construction  and  Maintenance  of  Connecting  Tracks 
Between  the  Lines  of  Two  Carriers  and  the  Interchange  of 
Traffic  Thereover. 

[1]  It  is  true  that  in  consolidating  the  Eailroad  Commission 
Act  of  1907,  as  amended,  with  the  Public  Service  Commission 
Act  of  1911,  as  amended,  and  with  Acts  were  officered  and  ad- 
ministered by  the  same  personnel,  certain  changes,  presumably 
in  the  interest  of  brevity,  were  made  by  the  legislature  of  1919 
without  impairing  the  Commission's  broad  delegation  of  author- 
ity to  act  in  a  proceeding  such  as  the  one  here  under  considera- 
tion. 

The  Act  of  March  5,  1907   (Stats.  1907,  p.  73),  provided 

specifically  in  §  7  that  the  Commission  would  have  power  to 

order  the  construction  of  connecting  or  transfer  tracks  between 

(;-^o  or  more  lines  of  railroad.     This  act  was  repealed  by  the 

Public    Service   Commission  Act   of  March   28,   1919    (Stat«. 
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1919,  p.  198),  and  the  new  statute  apparently  does  not  contain 
'  a  specific  grant  of  power  of  this  immediate  character.  The  Com- 
mission is,  however,  invested  with  very  broad  authority  over 
the  installation  of  facilities  and  the  r^ulation  of  service,  and 
there  seems  to  be  no  reasonable  doubt  that  its  jurisdiction  ex- 
tends to  cases  of  this  character.  We  quote  the  pertinent  portions 
of  the  text  of  §§  27  and  18  of  the  Public  Service  Commission 
Act,  approved  March  28,  1919 : 

"Sec.  27.  If,  upon  any  hearing  and  after  due  investigation, 
.  .  .  .  it  be  found  that  the  service  is  inadequate,  or  that  any 
reasonable  service  cannot  be  obtained,  the  Commission  shall  have 
the  power  to  substitute  therefor  such  other  regulations,  .  .  . 
practices,  service,  or  acts,  and^  make  such  order  relating  thereto 
as  may  be  just  and  reasonable." 

"Sec.  18.  The  Commission  shall  have  power,  in  the  interest 
of  .  .  .  service,  after  hearing  to  determine  and  order  required 
and  necessary  .  .  .  tracks  .  .  .  and  all  property  used  or 
useful  in  the  service ;  .  .  .  and  to  make  and  enforce  any  rule 
or  regulation  necessarily  incident  thereto;    .    .    ." 

There  is,  in  addition  to  these  sections,  a  specific  grant  of  au- 
thority which  is  apparently  applicable  to  the  circumstances  de- 
veloped at  the  hearing  in  the  instant  case.  Section  19  of  the 
Nevada  Public  Service  Commission  Act  reads  as  follows: 

"Sec.  19.  It  shall  be  the  duty  of  all  railroad  corporations^ 
whose  tracks  connect,  reciprocally  to  transfer  cars  from  one  rail- 
road to  the  other  upon  demand  of  shippers  or  of  the  railroad 
concerned,  at  just  and  reasonable  charges  to  be  fixed  by  the  Com- 
mission." 

The  terms  of  this  section  are  clear  and  seem  to  clothe  the 
Commission  with  all  necessary  authority  as  far  as  regulation  of 
intercarrier  service  and  rates  applicable  thereto  are  concerned. 
Further,  it  seems  clear  from  the  text  of  §  18  above  quoted  that 
the  Commission  has  power  in  the  interest  of  service  to  require 
the  construction  of  necessary  tracks.  It  haa.  power  further  under 
§  27  to  require  an  improvement  in  service  "^hich  is  found  to  be 
inadequate.  This  authority  comprehends  the  right  to  regulate 
relations  between  connecting  carriers.  The  point  has  been  clear- 
ly determined  by  the  United  States  Supreme  Court  in  Atlantic 
Coast  Line  R.  Co.  v.  Xorth  Carolina  Corp.  Commission,  206 

P.U.R.1921B. 
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U.  S.  1,  22,  51  L.  ed.  933,  27  Sup;  Ct.  Kep.  585.  In  that  case 
the  North  Carolina  Corporation  Commission  made  an  order  re- 
quiring the  restoration  of  a  connection  between  a  passenger 
train  of  the  Atlantic  Coast  Line  Company  and  a  passenger  train 
of  the  Southern  Eailway  Company  at  Selma,  North  Carolina. 
The  order  was  resisted  upon  the  ground,  among  others,  that,  al- 
though the  Commission  had  authority  to  regulate  the  service  of 
a  particular  carrier,  it  had  no  authority  to  regulate  the  service 
of  two  connecting  carriers.  The  Supreme  Court  disposes  of 
this  contention  in  the  following  terms: 

"This  reduces  itself  to  the  contention  that,  although  the  gov- 
ernmental power  to  regulate  exists  in  the  interest  of  the  public, 
yet  it  does  not  extend  to  securing  to  the  public  reasonable  facil- 
ities for  making  connection  between  different  carriers.  But 
the  proposition  destroys  itself,  since  at  one  and  the  same  time  it 
admits  the  plenary  power  to  regulate,  and  yet  virtually  denies 
the  efficiency  of  that  authority.  That  power,  as  we  have  seen, 
takes  its  origin  from  the  quasi-public  nature  of  the  business  in 
which  the  carrier  is  engaged,  and  embraces  that  business  in  its 
entirety;  which,  of  course,  includes  the  duty  to  require  carriers 
to  make  reasonable  connections  with  other  roads^  so  as  to  pro- ' 
mote  the  convenience  of  the  traveling  public.  In  considering 
the  facts  found  below  as  to  the  connection  in  question — that  is, 
the  population  contained  in  the  large  territory  whose  convenience 
was  subserved  by  the  connection,  and  the  admission  of  the  rail- 
road as  to  the  importance  of  the  connection — we  conclude  that 
the  order  in  question,  considered  from  the  point  of  view  of  the 
lequiremeiits  of  the  public  interest,  was  one  coming  clearly  with- 
in the  scope  of  the  power  to  enforce  just  and  reasonable  regula- 
tions.'' 

Under  the  principle  of  this  d^ision  it  would  seem  to  be  clear 
that,  if  the  Commission  has  authority  to  require  a  particular 
carrier  to  install  track  facilities  or  to  improve  its  service,  it  has 
the  same  authority  to  require  the  construction  or  maintenance 
of  tracks  by  two  carriers  and  the  performance  of  a  joint  or  inter- 
carrier  service. 

State  May  Require  Interchange  Tracks  and  Switching  Service, 

That  a  state  may  competently  require  the  construction  and 

P.U.R.1921B. 
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maintenance  of  a  physical  connection  between  the  tracks  of  two 
competing  railroad  companies,  and  the  interchange  of  intrastate 
traffic  thereby,  is  now  so  well  established  by  decisions  of  the 
Supreme  Court  of  the  United  States  as  to  preclude  any  contro- 
versy as  to  its  validity.  Perhaps  the  leading  case  upon  the  point 
is  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179  U.  S.  287,  45  L. 
ed.  194,  21  Sup.  Ct.  Rep.  115. 

In  the  Jacobson  case,  supra,  it  appeared  that  the  Railroad 
Commission  of  Minnesota  made  an  order  requiring  two  railroad 
companies  to  construct  a  track  connecting  their  respective  lines 
at  Htoley  Falls,  Minnesota.  An  appeal  was  taken  by  the  two 
eoinpanies  to  the  district  court  of  the  state,  but  the  court  sus- 
tained the  order.  The  judgment  of  the  district  court  was  sus- 
tained by  the  supreme  court  of  Minnesota,  and,  upon  writ  of 
error  to  the  United  States  Supreme  Court,  the  judgment  was 
affirmed.  The  Court  held  squarely  that  the  requirement  of 
track  connections  and  facilities  for  the 'interchange  of  traffic  is 
within  the  power  of  the  state  and  not  antagonistic  to  any  provi- 
sion of  the  Constitution.  It  is  significant  that  the  Court  went 
80  far  as  to  hold,  that  the  power  is  validly  exercised,  ev6n  though 
it  requires  the  carriers  to  invoke  the  power  of  eminent  domain 
and  thereby  to  incur  a  reasonable  expenditure  for  right-of-way 
land.  This  case  has  been  repeatedly  cited  and  followed  in  more 
recent  decisions  of  the  United  States  Supreme  Court. 

In  the  case  of  Grand  Trunk  R.  Co.  v.  Michigan  R.  Commis- 
sion, 231  U.  S.  457,  464,  467,  68  L.  ed.  310,  34  Sup.  Ct.  Rep. 
152,  the  Supreme  Court  upheld  an  order  of  the  Michigan  Rail- 
road Commission  suspending  the  tariff  of  an  interstate  railway 
company  which  contemplated  a  substantial  increase  in  charges 
for  industrial  as  well  as  intercarrier  switching  within  the  switch- 
ing limits  of  Detroit,  Michigan.  It  was  urged  on  the  part  of 
the  carriers  that  they  were  not  incorporated  for  the  purpose  of 
performing  local  or  intrastate  switching  business,  but  for  the 
purpose  of  interstate  and  intrastate  commerce,  and  the  validit^' 
of  the  Commission's  order  was  attacked  upon  this  ground.  We 
quote  from  the  opinion  of  the  Court : 

"The  question  in  the  case  is  whether,  under  the  statutes  of 
the  state  of  Michigan,  appellants  can  be  compelled  to  use  the 
tracks  it  owns  and  operates  in  the  city  of  Detroit  for  the  inter- 
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change  of  intrastate  traffic;  or,  stating  the  question  more  specifi- 
cally, whether  tte  companies  shall  receive  cars  from  another 
carrier  at  a  junction  point  or  physical  connection  with  such 
carrier  within  the  corporate  limits  of  Detroit  for  transportation 
to  the  team  tracks  of  the  companies ;  and  whether  the  companies 
shall  allow  the  use  of  their  team  tracks  for  cars  to  be  hauled  from 
their  team  tracks  to  a  junction  point  or  physical  connection  with 
another  carrier  within  such  limits,  and  be  required  to  haul  such 
cars  in  either  of  the  above-named  movements  or  between  indus- 
trial sidings.    .    .    . 

*'The  proposition  of  appellants  is,  as  said  by  .the  district 
court,  that  such  service  and  team-track  service  'are  not  in  a 
proper  sense  transportation,  but  are  essentially  distinguishable 
therefrom ; '  or,  to  put  it  another  way — and  one  which  expresses 
more  specially  the  contention  of  appellants — ^they  are  mere  con- 
veniences at  the  destination  or  initial  point  of  the  transporta- 
tion, and  hence  are  termii^l  facilities  merely,  and  their  use  is 
not  required  to  be  given  to  other  railroads.  The  district  court 
did  not  regard  them  in  the  latter  character.  After  stating  the 
conditions  which  exist  in  Detroit  and  its  extent,  the  court  said 
of  them:  ^Snch  tracks  are  necessary  to  prevent  the  congestion 
which  would  result  from  requiring  all  carload  freight,  both  in 
and  out,  to  be  delivered  at  the  freight  depots  of  the  respective 
roads,  and  in  a  very  proper  sense  are  shipping  stations.*  The 
Court  concluded  that  the  services  were  transportation,  and  that 
the  statute  of  the  state  validly  empowered  the  Commission  ^to 
require  local  transportation  by  a  railroad  between  its  own  ship- 
ping stations  within  a  city,  whether  such  plurality  of  shipping 
stations  has  been  voluntarily  established  by  the  railroad,  as  here, 
or  has  been  required  by  the  Commission,  under  its  lawful  pow- 
ers; and  provided  such  transportation  is  for  such  substantial 
distance  and  of  such  a  character  as  reasonably  to  require  a  rail- 
road haul,  as  distinguished  from  other  means  of  carriage.'  The 
Court  further  said :  'It  is  also  clear  that  a  statute  validly  may, 
and  the  statutes  we  are  considering  do,  authorize  the  employ- 
ment of  such  depots,  side  tracks,  and  team  tracks  of  a  railroad 
for  transporting  carload  freight  to  or  from  the  junction  of  such 
road  with  another  road  as  a  substantial  part  of  a  continuous 
transportation  routing,  where  such  injunction  is  outside  the  city 
P.U.K.1U21B. 
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limits.'  (198  Fed.  1016,  1017.)  And  it  was  remarked  that 
the  fact  that  the  freight  movement  begins  and,  ends  within  the 
limits  of  a  city  does  not  take  from  it  its  character  'of  an  actual 
transportation  between  two  termini/  the  other  conditions  obtain- 
ing.   We  concur  in  the  conclusion  of  the  Court." 

The  Court  adds  that  the  decision  is  justified  bv  the  doctrine 
of  Wisconsin,  Minnesota  &  Pacific  Railrogd  Company  v.  Jacob- 
son,  supra. 

In  Michigan  C.  R.  Co.  v.  Michigan  R.  Commission,  236  U. 
S.  615,  P.U.R.1915C,  263,  59  L.  ed.  750,  35  Sup.  Ct.  Rep. 
422,  the  Court  again  sustained  an  order  of  the  Michigan  Rail- 
road Commission  requiring  a  steam-railroad  company  and  an  in- 
terurban  electric-railway  company  to  interchange  traflSc  at  a 
point  of  physical  connection  between  the  tracks  of  the  two  com- 
panies at  Oxford,  Michigan.  It  will  be  profitable  to  quote  some- 
what fully  from  the  opinion  of  the  Court  in  this  case : 

"That  a  state,  in  virtue  of  its  authority  to  regulate  railroads 
as  public  highways,  may,  in  a  proper  case,  require  two  com- 
panies to  make  a  connection  between  their  tracks  so  as  to  facili- 
tate the  interchange  of  traffic,  without  thereby  violating  rights 
secured  by  the  Constitution  of  the  United  States,  is  settled  by 
the  decisions  of  this  Court  in  Wisconsin,  M.  &  P.  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  296,  301,  45  L.  ed.  194,  199,  201,  21 
Sup.  Ct  Rep.  115 ;  and  Washington  ex  rel.  Oregon  R.  &  Xav. 
Co.  V.  Fairchild,  224  U.  S.  510,  528,  56  L.  ed.  863,  869,  32 
Sup.  Ct.  Rep.  536.  That  a  state,  acting  within  its  jurisdiction, 
and  not  in  hostility  to  any  Federal  regulation  of  interstate  com- 
merce, may  compel  the  carrier  to  accept  loaded  cars  from  another, 
line  and  transport  them  over  its  own,  such  requirement  being 
reasonable  in  itself,  is  settled  by  Chicago,  M.  &  St  P.  R.  Co. 
V.  Iowa,  233  U.  S.  334,  344,  58  L.  ed.  988,  993,  34  Sup.  Ct 
Rep.  592.  In  that  case  it  was  held  there  was  no  essentiarditfer- 
ence,  so  far  as  concerned  the  power  of  the  state,  between  such 
an  order  and  one  requiring  the  carrier  to  make  track  connec- 
tions and  receive  cars  from  connecting  roads  in  order  that  rea- 
sonably adequate  facilities  for  traffic  might  be  provided.  It 
seems  to  us  that  the  principle  of  these  decisions  sustains  also 
the  state's  power  to  make  a  reasonable  order  requiring  a  carrier 
to  permit  empty  or  loaded  cars  owned  by  it  to  be  hauled  from  its 
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line  upon  the  connecting  line  for  purposes  of  loading  or  delivery 
of  intrastate  freight,  and  to  permit  the  cars  of  other  carriers 
loaded  with  such  freight  consigned  to  points  on  the  connecting 
line  to  be  hauled  from  its  line  upon  the  connecting  line  for  pur- 
poses of  delivery.  This  question  was  left  undetermined  in  Mc- 
Neill V,  Southern  R  Co.  202  TJ.  S.  543,  563,  50  L.  ed.  1142, 
1149,  26  Sup.  Ct.  Rep.  722,  which  had  to  do  with  a  state  regu- 
lation operating  directly  upon  interstate  commerce." 

A  still  more  recent  decision  to  the  same  effect  will  be  found 
in  the  case  of  Seaboard  Air  Line  R.  Co.  v.  Railroad  Commission, 
240  TT.  S.  324,  60  L.  ed.  669,  36  Sup.  Ct.  Rep.  260.  In  this 
decision  again  the  Supreme  Court  sustained  an  order  of  a  State 
Railroad  Commission  requiring  two  railroads  to  make  and  main- 
tain track  connections  for  the  interchange  of  traffic  at  a  point 
within  the  state.    The  Court  says: 

"It  is  within  the  power  of  a  state,  acting  through  an  adminis- 
trative body,  to  require  railroad  companies  to  make  track  con- 
nections where  the  established  facts  show  public  necessity  there- 
for, just  regard  being  given  to  advantages  which  will  probably 
result  on  one  side  and  necessary  expenses  to  be  incurred  on  the 
other." 

A  State  Is  Without  Authority  to  Require  the  Interchange  of  In- 
terstate Traffic  Between  Connecting  Carriers,  Either  in 
Through  or  Switching  Service. 

It  is,  of  course,  well  established  that  a  state  may  not  directly 
regulate  or  burden  interstate  commerce.  The  precise  line  of 
demarcation  between  the  authority  of  the  state  and  the  author- 
ity of  the  Federal  Government  over  commerce  has  not  yet  been 
determined,  but  the  authorities  seem  to  be  opposed  to  the  asser- 
tion of  any  power  on  the  part  of  the  state  to  regulate  the  delivery 
or  interchange  of  interstate  traffic.  In  the  case  of  McNeill  v. 
Southern  R.  Co.  202  TJ.  S.  543,  50  L.  ed.  1142,  26  Sup.  Ct.  Rep. 
722,  the  United  States  Supreme  Court  held  that  the  North  Caro- 
lina Corporation  Commission  exceeded  its  authority  in  making 
an  order  requiring  an  interstate  carrier  to  deliver  cars  loaded 
\?ith  interstate  freight  upon  a  private  siding  or  spur  track.  The 
Court  held  that,  until  the  shipments  had  been  delivered  to  the 
consignee,  interstate  transpoi-tation  had  not  been  completed,  and 
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that  accordingly  the  order  of  the  Corporation  Commission  rep- 
resented an  invasion  of  the  Federal  jurisdiction. 

A  decision  more  immediately  in  point  is  Illinois  C.  R.  Co. 
V.  DeFuentes,  236  U.  S.  157,  P.U.R.1915A,  840,  59  L.  ed.  517, 
35  Sup.  Ct.  Rep.  275.  It  appeared  in  this  case  that  the  Rail- 
road Commission  of  Louisiana  had  made  an  order  providing 
that  no  railroad  company  should  refuse  to  switch  cars  "for  any 
other  railroad  with  which  it  connects,  or  any  shipper  or  con- 
signee, at  rates  approved  or  established  by  the  Commission, 
whether  such  cars  are  to  be  loaded  with  freight  to  be  shipped  out 
of  the  state,  or  are  loaded  with  freight  shipped  into  the  state." 
The  validity  of  this  order  was  attacked  by  the  Illinois  Central 
Railroad  Company  upon  the  gi'ound  that  it  represented  an  un- 
lawful attempt  to  regulate  interstate  commerce.  The  Supreme 
C'Ourt  held  that  the  order  of  the  State  Commission  was  beyond 
its  powers.     The  Court  says : 

"When  freight  actually  starts  in  the  course  of  transportation 
from  one  state  to  another  it  becomes  a  part  of  interstate  com- 
merce. The  essential  nature  of  the  movement,  and  not  the  form 
of  the  bill  of  lading,  determines  the  character  of  the  commerce 
involved.  And  generally  when  this  interstate  character  has  been 
acquired  it  continues,  at  least,  until  the  load  reaches  the  point 
where  the  parties  originally  intended  that  the  movement  should 
llnally  end.  Mc]!^eill  v.  Southern  R.  Co.  202  U.  S.  543,  559, 
50  L.  ed.  1142,  1147,  26  Sup.  Ct.  Rep.  722." 

The  doctrine  of  these  cases  and  of  other  cases  of  similar  pur- 
port which  might  be  cited  seems  clearly  opposed  to  the  existence 
of  any  right  on  the  part  of  the  state  to  make  an  order  requiring 
carriers  to  transfer  between  their  respective  lines  cars  loaded 
with  interstate  freight,  or  to  fix^  the  charges  for  such  service. 
But  as  to  intrastate  traffic,  the  state  is  equally  as  supreme  in  its 
jurisdiction  to  control  and  regulate  its  commerce  as  the  Federal 
Government  is  to  regulate  interstate  and  foreign  commerce. 

We  accordingly  conclude  that,  while  the  Commission  is  with- 
out authority  to  require  the  transfer  of  interstate  traffic  between 
connecting  carriers  or  to  fix  charges  therefor,  it  has  authority 
(1)  to  require  the  construction  of  connecting  tracks  between  the 

lines  of  two  railroad  companies,  or  to  require  the  continued 
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inaintonance  of  existing  connecting  tracks;  and  (2)  to  require 
the  transfer  of  cars  in  intrastate  service  between  the  rails  of 
connecting  carriers  and  to  fix  charges  therefor. 

Adeqvxite  Provision  for  a  Terminal  Inierchange  Produces  Great- 
er  Volume  of  Business  for  the  Carriers  and  Increased  Serv- 
ice to  the  Shippers  with  Minimum  of  Equipment. 

[2]  This  is  a  service  case  rather  than  a  rate  consideration  and 
extends  beyond  the  question  of  the  necessity  and  convenience 
of  the  immediate  industrial  track  beneficiaries.  Co-ordination 
of  terminal  facilities  as  far  as  possible,  expedites  the  movement 
of  commerce  by  quick  delivery  and  prompt  release  of  cars — 
from  which  it  follows  that  more  shippers  can  be  served  on  the 
one  hand  and  on  the  other  a  larger  volume  of  business  can  be 
bandied  with  the  same  equipment,  resulting  in  greater  revenue 
and  economy  to  the  carriers  than  would  otherwise  be  the  case. 
Because  of  the  expedited  service  to  the  public  and  the  economy 
and  increased  revenue  to  the  carriers,  the  joint  use  of  switching 
track  facilities  should  be  arranged  for  at  all  railway  terminal 
and  junction  points. 

The  question  here  presented  does  not  "involve  the  enforce- 
ment by  the  state  of  a  general  scheme  of  maximum  rates,  but 
only  whether  an  exercise  of  state  authority  to  compel  a  carrier 
to  perform  a  particular  and  specified  duty  is  so  inherently  un- 
just and  unreasonable  as  to  amount  to  the  deprivation  of 'prop- 
erty without  due  process  of  law.''  Atlantic  Coast  Lino  R.  Co. 
v.  Xorth  Carolina  Corp.  Cominission,  206  U.  S.  1,  51  L.  ed. 
933,  27  Sup.  Ct.  Eep.  585,  and  Missouri  P.  R  Co.  v.  Kansas, 
216  U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct.  Rep.  330.  Because 
of  the  reasonableness  and  the  justice  of  the  considerations  herein 
presented,  we  do  not  believe  that  we  have  transgressed  this  fun- 
damental rule,  and  we  are,  therefore,  of  the  opinion  that  the 
public  necessity  and  convenience  justifies  the  continued  main- 
tenance and  operation  of  one  of  the  interchange  tracks  at  Elko. 
We  hereby  designate  the  east  interchange  track  as  the  most 
serviceable  and  convenient. 

We  are  also  of  the  opinion  that  a  rate  of  $10  per  car  shoidd  be 
fixed  as  jnst  compensation  in  this  case.  Further,  the  Southern 
Pacific  Company  should  be  required  to  switch  and  perform  in- 
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trastate  sei*vice  from  its  yard  and  industrial  tracks  and  make 
delivery  of  loaded  or  empty  ears  to  the  interchange,  yard,  or 
industrial  tracks  of  the  Western  Pacific  Kailroad  Company. 
Likewise,  the  Western  Pacific  Railroad  Company  should  be  re- 
quired to  switch  and  interchange  from  its  yard  and  industrial 
tracks  to  those  of  the  Southern  Pacific  Company. 

Further,  in  establishing  the  aforesaid  $10  rate,  the  carriers 
may  file  with  the.  Commission  for  consideration  and  approval 
such  rules,  regulations,  and  operating  agreements  as  may  be 
necessary  to  effectuate  the  service  in  question  and  to  increase 
their  operating  revenues  and  economies  by  augmenting  the  car 
supply  and  enlarging  railway  service  to  the  people  of  !N"evada. 

An  appropriate  order  will  be  entered. 


NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY   COMMISSIONERS. 

RE  WAYSIDE  TELEPHONE  &  AUTO  SERVICE  COMPANY. 

Public  utilities  —  What  constitute  — •  Automobile  service. 

An  auto  service  company  designed  to  render  service  to  motorists 
along  the  highways,  which  has  not  obtained  some  privilege  from  the 
state  or  subdivision  thereof,  is  not  a  public  utilty  within  the  meaning 
of  the  New  Jersey  statutes. 

[December  16,  1920.] 

Application  for  permission  to  issue  securities;  denied. 
Appearances:  Howard  Lambert,  for  the  company.     Hearing 
at  Newark,  K  J.,  Nov.  23,  1920. 

By  the  Commission:  The  Wayside  Telephone  &  Auto  Serv- 
ice Company  is  a  foreign  corporation  incorporated  under  the 
laws  of  the  state  of  Delaware  with  an  authorized  capital  stock 
of  $1,000,000  divided  into  100,000  shares  of  the  par  value  of 
$10  each..  The  petition  of  the  company  sets  forth  that  it  pro- 
poses to  acquire  rights  of  way  along  the  Lincoln  Highway  and 
other  principal  thoroughfares  in  New  Jersey  and  install  tele- 
phones and  telephone  boxes  about  a  mile  apart  between  the 
cities  along  such  highways.  At  the  present  time,  it  owns  no 
property  in  this  state,  nor  has  it  secured  any  franchise  from  the 
state  of  New  Jersey  or  any  political  subdivision  thereof. 
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'^The  company  requests  authority  to  issue,  sell,  and  deliver 
in  the  state  of  Xew  Jersey  6^000  shares  of  tlie  common  stock, 
as  its  engineers  have  estimated  that  the  proceeds,  from  the  sale 
of  the  6,000  shares  will  be  sufficient  to  install  its  service  along 
the  principally  traveled  highways  in  Xew  Jersey  and  to  main- 
tain the  service  for  the  first  year." 

The  president  of  the  corporation  testifying  before  the  Board 
stated  that  the  project  is  similar  to  that  conducted  by  the  Eoyal 
Automobile  Club  of  England  whereby  there  are  service  stations 
along  a  traveled  highway  of  auto  vehicles  at  intervals  of  10  miles, 
connecting  these  service  stations  with  telephones.  Mechanics 
ride  the  highways  on  motorcycles  equipped  with  machinery  and 
tools  for  ordinary  road  repairs  and  if  a  motorist  is  in  trouble  or 
disabled  along  the  road  he  gets  in  connection  with  one  of  the 
service  stations  by  telephone,  or  if  a  motorcycle  patrol  happens 
to  be  passing  at  the  time  he  gives  the  necessary  assistance. 

The  witness  further  testified  that  it  is  the  purpose  of  the  com- 
pany to  do  its  business  over  the  lines  of  the  existing  telephone 
conii)anies,  that  the  telephone  companies  will  furnish  the  de- 
sired service  to  the  Wayside  Telephone  &  Auto  Service  Company 
as  a  private  subscriber  and  that  there  are  negotiations  pending 
with  the  Xew  York  Telephone  Company  and  other  telephone 
companies  to  furnish  such  service  but  no  agreement  has  been 
reached  with  them. 

The  testimony  before  the  Board  is  vague  and  indefinite.  Un- 
til the  petitioner  acquires  some  privilege  from  the  state  of  New 
Jersey  or  some  political  subdivision  thereof,  it  does  not  come 
.  \vithin  the  term  '^public  utility''  as  defined  by  our  statute. 

The  petition  is  dismissed. 

Board  of  Public  Utility  Commissioners   (signed)   John  W. 

Slocum,  President,  George  F.  Wright,  Andrew  Gaul,  Jr.,  Harry 

L.  Knight. 
P.U.R.1921B. 
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NEW  YORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

EE  KINGSTON  GAS  &  ELECTRIC  COMPANY. 

[Case  No.  7848.] 

ConMitutional  taw^Impairtnent  of  contract. 

1.  The  Commission's  jurisdiction  to  fix  reasonable  rates  is  not 
limited  by  a  contract  between  a  municipality  and  a  utility  fixing  rates 
for  a  definite  period  on  behalf  of  consumers,  especially  where  the  con- 
tract was  entered  into  after  the  passage  of  the  Public  Service  Com- 
misBions  Law. 

Beium  —  Reasonahlenesa  as  a  whole, 

2.  In  determining  the  reasonableness  of  gas  rates,  it  is  not  proper 
to  take  into  consideration  the  company's  electric  business. 

Bates  —  Kinds  —  Service  charge. 

3.  A  service  charge  which  should  be  more  correctly  designated  as 
a  "ready  to  serve"  charge,  is  a  proper  charge. 

Betum  —  Operating  expenses  —  Basis  of  estimating. 

4.  There  is  nothing  in  the  general  industrial,  situation  of  which 
the  Commission  may  take  notice  to  warrant  the  assumption  that  there 
will  be  in  the  near  future  such  a  general  readjustment  to  the  prices 
of  1910,  or  of  any  other  particular  period  which  would  make  the  ex- 
periences of  1919  or  such  other  particular  period  a  standard  by  which 
to  measure  the  1921  operation  of  a  gas  utility. 

(Separate  opinions  by  Commissioners  Ibvine  and  Babhite.) 

[January  11,  1921.] 

Application  under  §§  71,  72  of  the  Public  Service  Com- 
missions Law  for  permission  to  increase  maximum  prices  for 
gas;  increase  authorized. 

Appearances:  Gould  &  Wilkie  (by  H.  M.  Bigelow),  Xew 
York  city,  and  T.  K.  Beal,  President,  for  the  petitioner ;  Palm- 
er Canfield,  Mayor,  and  William  D.  Brinnier,  Corporation 
Counsel,  for  the  city  of  Kingston;  Francis  C.  Merritt,  Kings- 
ton, New  York,  for  the  Kingston  Taxpayers  Association. 

Kellogg,  Commissioner:  This  is  a  petition  under  §§  71 
and  72  of  the  Public  Service  Commissions  Law  by  the  Kingston 
Gas  &  Electric  Company,  alleging  that  the  rates  now  charged 
the  public  by  said  company  for  manufactured  gas  in  the  city  of 
Kingston  and  nearby  places  are  insuflScient  to  yield  reasonable 
compensation  for  the  service  rendered  and  are,  thereforCy  un- 
reasonable; and  it  asks  this  Commission  to  fix  the  maximum 

P.U.R.1921B. 


Digitized  by  VjOOQIC 


RE  KINGSTON  GAS  &  ELECTRIC  00.  77 

prices  which  may  be  charged  in  accordance  with  certain  pro- 
posed schedules  set  forth  in  said  petition. 

The  schedule  provides  for  a  block  rate,  charging  $1.95  per 
1,000  cubic  feet  for  the  first  5,000  cubic  feet  per  month,  dimin- 
ishing by  successive  steps  so  that  a  charge  of  $1.50  per  1,000 
cubic  feet  is  provided  for  all  gas  consumed  over  100,000  cubic 
feet  per  month.  A  prompt  payment  discount  of  5  cents  per 
cubic  foot  is  provided,  and  a  service  charge  of  50  cents  per  month 
per  meter  is  imposed. 

Under  the  rates  now  in  force,  lie  company  charges  $1.25  per 
1,000  cubic  feet  for  the  first  5,000  cubic  feet  with  a  discount  of 
10  cents  per  1,000  cubic  feet  for  prompt  payment.  The  various 
steps  are  graduated  in  the  same  maimer  as  in  the  proposed  new 
tariff,  and  as  a  result  the  proposed  increase  amounts  to  75  cents 
per  1,000  cubic  feet  There  is  at  present  no  service  charge  but 
there  is  an  annual  minimum  charge  of  $6  to  each  customer. 

[1]  On  December  28,  1912,  the  petitioner  entered  into  a  con- 
tract with  the  city  of  Kingston  to  provide  for  the  public  street 
lighting  of  the  city.  This  contract  contained  the  following  pro- 
vision : 

"Tenth:  It  is  further  agreed  that  during  the  term  of  this 
agreement  the  party  of  the  first  part  shall  not  increase  its  exist- 
ing schedule  of  rates  now  on  file  with  the  Public  Service  Com- 
mission of  the  state  of  New  York,  for  gas  or 'electricity  furnished 
the  inhabitants  of  the  city  of  Kingston.  But  this  provision 
shall  not  be  construed  to  take  away  any  of  the  rights  which  the 
citizens  of  the  city  may  now  have  regarding  the  rates,  etc.,  as 
established  by  the  Public  Service  Commission.'' 

This  contract  became  effective  March  1,  1913,  to  extend  for  a 
period  of  ten  years,  or  until  March  1,  1923.  It  still  has  some 
two  years  and  two  months  to  run. 

In  violation  of  this  covenant  in  its  formal  agreement^  which 
was  one  of  the  considerations  upon  which  it  obtained  the  street 
lighting  contract,  from  which  it  has  received  a  substantial  reve- 
nue for  these  many  years,  the  company  now  comes  before  this 
Commission  and  asks  for  a  very  decided  increase  in  rates.  The 
city  naturally  objects  to  this  breaking  of  the  contract,  raising 
the  question  of  the  jurisdiction  of  the  Commission  very  vigor^ 
ously  and  ably. 

P.U.R.1921B. 


Digitized  by 


Google 


78  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

If  this  were  a  court  of  equity,  which  could  withhold  its 
remedial  processes  from  those  who  do  not  come  before  it  with 
clean  hands,  the  objection,  of  the  city  could  be  very  properly 
entertained.  Ours,  however,  is  a  statutory  body,  impressed  with 
certain  duties,  among  which  is  the  fixing  of  just  and  reasonable 
rates.  This  remedy  we  must  apply  if  appealed  to.  even  where 
the  complaining  party  comes  before  us  in  direct  violation  of  its 
solemn  covenant.  The  breach  of  contract  may  relieve  the  other 
party  from  any  obligation  it  is  under,  and  it  may  even  render 
the  delinquent  liable  in  an  action  for  damages,  but  those  are 
questions  for  the  courts  and  not  for  us.  Our  sole  duty  is  to  pro- 
ceed to  fix  a  just  and  reasonable  rate  when  applied  to. 

The  case  comes  within  direct  scope  of  the  decision  of  the  court 
of  appeals  in  People  ex  rel.  South  Glens  Falls  v.  Public  Service 
Commission,  225  K  Y.  216,  P.U.E.1919C,  374,  121  N.  E.  777. 
In  that  case  the  court  stated: 

"A  municipal  corporation  is  simply  a  political  subdivision 
cf  the  state  and  exists  by  virtue  of  legislative  enactments.  Rate 
regulation  is  a  matter  of  the  police  power  of  the*  state  and  the 
terms  and  conditions  such  as  here  in  question  contained  in  a 
franchise  to  a  service  corporation  may  be  modified  without  im- 
pairing the  obligation  of  a  contract  within  the  provisions  of  the 
Constitution.  Louisville  &  N.  R.  Ca.  v.  Mottley,  219  U.  S. 
467,  480,  482,  55  L'.  ed.  297,  302,  303,  34  L.R.A.(X.S.)  671, 
81  Sup.  Ct.  Rep.  265;  Texas  &  K  O.  R.  Co.  v.  Miller,  221  U. 
S.  408,  414,  55  L.  ed.  789,  795,  31  Sup.  Ct.  Rep.  534;  Buffalo 
East  Side  R.  Co.  v.  Buffalo  Street  R.  Co.  Ill  X.  Y.  132,  2 
L.R.A.  284,  19  N.  E.  63 ;  Rochester  v.  Rochester  R.  Co.  182 
N.  Y.  99,  70  L.R.A.  773,  74  K  E.  953,  affirmed  in  205  U.  S. 
236,  51  L.  ed.  784,  27  Sup.  Ct.  Rep\  469 ;  Portland  R  Light 
&  P.  Co.  V.  Portland  (D.  C.)  201  Fed.  119,  125." 

Announcing  this  principle  the  court  proceeds  to  the  finding 
that  in  such  cases  the  Public  Service  Commission  has  power  to 
increase  the  rate  limited  by  a  franchise.  This  case  has  been 
frequently  cited  with  approval  in  various  cases  which  have  come 
before  the  court  of  last  resort 

Counsel  for  the  city  seek  to  distinguish  the  instant  case  from 
this  decision  upon  the  theory  that  here  we  have  a  contract  lim- 
ited to  ten  years,  whereas  there  was  only  a  franchise  involved. 
P.U.R.1021B. 
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That  franchise  was  not  perpetual,  as  has  been  suggested,  but 
was  for  a  term  of  fifty  years. 

This  distinction  cannot  prevail.  Whatever  effective  force 
could  be  given  to  the  franchise  limitation  would  onlj"  be  by  rea- 
son of  the  fact  that  it  constituted  a  contract,  and  the  court  in 
considering  these  cases  have  treated  the  franchise  limitations  as 
in  the  natm-e  of  the  restrictions  contained  in  a  valid  contract. 

The  principle  of  case  of  Union  Dry  Goods  Co.  v.  Georgia 
Public  Service  Corp.  248  U.  S.  372,  P.U.R1919C,  60,  63  L. 
ed.  309,  39  Sup.  Ct.  Rep.  117,  controls.  In  that  case  the  Rail- 
road Commission  of  Georgia  fixed  the  rates  to  be  charged  by  a 
corporation  for  supplying  electricity  to  the  inhabitants  of  a 
city,  which  superseded  lower  rates  agreed  on  in  an  existing  time 
contract  made  previously  between  the  company  and  the  consum- 
er. Thi^  action  of  the  Commission  was  held  to  be  legally  effec- 
tive and  a  valid  exercise  of  the  police  power  not  impairing  the 
obligation  of  the  contract  or  depriving  the  consumer  of  proper- 
erty  without  due  process,  within  the  prohibition  of  the  United 
States  Constitution. 

In  announcing  and  reiterating  this  principle,  the  court  cited 
numerous  authorities,  and  the  opinion  of  Justice  Clarke,  re- 
ferring to  the  contention  of  counsel  to  the  contrary,  contains  the 
following  paragraph  which  is  peculiarly  pertinent  in  the  present 
situation : 

"Except  for  the  seriousness  with  which  this  claim  has  been 
asserted  and  is  now  pursued  into  this  court,  the  law  with  respect 
to  it  would  be  regarded  as  so  settled  as  not  to  merit  further 
discussion." 

Of  course  the  fact  that  here  the  contract  was  made  on  behalf 
of  the  consumer  by  a  municipality  can  under  no  view  add  to  its 
force.  If  an  authorized  contract  made  directly  with  a  consumer 
has  no  binding  force,  as  against  a  regulatory  order,  such  force 
cannot  be  given  because  the  contract  is  made  on  behalf  of  con- 
sumers by  a  municipality,  or  any  other  third  party  acting  as 
their  agent. 

A  still  further  reason  exists  here  why  the  contract  in  question 
does  not  remove  the  controversy  from  the  sphere  of  our  juris- 
diction.   The  contract  in  question  was  made  in  1912,  after  the 

enactment  of  the  Public  Service  Conunissions  Law,  and  is,  there- 
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fore,  sobjeot  to  it.  It  would  be  so  subject  even  if  it  were  a  eon- 
tract  cr  franchise  which  would  otherwise  c«.me  within  the  deci- 
sion of  the  Qoinbv  case.  This  has  been  so  held  in  a  late  deci>ion 
of  the  c<iiirt*of  appeals,  in  Pe*iple  ex  reL  New  York  v.  Xix* 
on,  220  X.  Y.  3:>»;,  P.r.R.ll»20F,  IOCS.  12S  X.  E.  24,%.  In 
this  cas^*  Jndge  Card^rso  writes  a?  follows,  referrinsr  to  Public 
Sen- ice  Com  miss  icns  I^w  (Laws  of  1907,  chap.  429,  §  49,  as 
amended  by  Laws  of  1911,  chap.  546) : 

''Contracts  fixing  rates,  if  made  before  the  enactmc  in  of  these 
statutes,  were  subject  at  the  utmost  to  the  possibility  of  the 
exercise  by  the  state  of  its  police  power  in  the  future.  Contracts 
made  thereafter  were  subject  to  a  possibility  which  had  become 
merged  in  a  reality.  It  was  no  longer  a  question  of  what  the 
state  might  do  at  some  indefinite  and  unknowable  time.  It  was 
a  question  of  what  the  state  had  already  done,  drawing  upon 
sources  of  eneigy,  reserres  of  power,  till  then  latent  and  poten- 
tial, and  manifesting  its  will  in  law.  A  new  public  policy  had 
been  initiated.  A  new  right  had  been  declared.  Rates  were 
thereafter  to  be  just  and  reasonable  alike  for  carriers  on  the 
one  side  and  for  passengers  or  shippers  on  the  other.  Xeither 
class  would  be  permitted  for  its  own  benefit  to  set  the  rule  at 
nought  The  state  through  its  delegate,  the  Conmiission,  would 
lower  the  charges  if  too  high.  It  'would  raise  them  if  too  low 
(People  ex  reL  Xew  York  Steam  Co.  v.  Straus,  1S6  App.  Div. 
787,  P.II.R1919C,  1014,  174  X.  Y.  Supp.  868:  Arlington 
Board  of  Survey  v.  Bay  Street  R  Co.  224  Mass.  463,  113  X. 
E.  273,  5  A.L.R.  24;  Postal  Teleg.-Cable  Co.  v.  Associated 
Press,  228  X.  Y.  370,  375,  P.U.R1920E,  1,  127  X^  E.  256; 
Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  52  L.  ed. 
681,  28  Sup.  Ct.  Hep.  428 ;  Union  Dry  Goods  Co.  v.  Georgia 
PubUc  Service  Corp.  248  U.  S.  372,  P.U.R1919C,  60,  63  L. 
eA  309,  39  Sup.Ct.  Rep.  117)." 

"One  whose  rights,  such  as  they  are,  are  subject  to  state  re- 
striction, cannot  remove  them  from  tlie  power  of  the  state  by 
making  a  contract  about  them.  The  contract  will  carry  with  it 
the  infirmity  of  the  subject  matter.''  Hudson  County  Water 
Co.  V.  McCarter,  209  U.  S.  349,  357,  52  L.  ed.  828,  28  Sup. 
Ct.  Rep.  529. 

±he  jurisdiction  of  the  Commission  cannot  be  successfully 
P.U.R.1921B. 
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assailed,  and  it  becomes  our  duty  to  proceed  to  a  consideration 
of  the  reasonableness  of  the  rates  proposed  hy  the  petitioner  in 
the  petition  filed. 

[2]  Suggestion  is  made  by  the  city  that  the  investment  and^ 
business  of  both  the  electric  and  gas  departments  of  the  petition- 
er should  be  taken  into  consideration  in  determining  a  just  and 
reasonable  rate.  This  is  not  the  law.  Minnesota  Rate  Cases, 
230  U.  S.  352,  435,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33 
Sup-  Ct.  Rep.  729,  Ann.  Cas.  19 16 A,  18;  Municipal  Gas 
Co.  V.  Public  Service  Commission,  225  X.  Y.  89,  P.U.R.1919C, 
364,  121  X.  E.  772. 

In  the  latter  case  225  :S".  Y.  100,  P.U.R.1919C,  370,  121  N. 
E.  775,  the  principle  controlling  here  is  expressed  as  follows : 

**That  the  company  which  sells  gas  may  sometimes  sell  elec- 
tricity, is  one  of  the  accidents  of  commerce.  The  fortuitous 
conjunction  of  two  unrelated  functions  or  activities  does  not 
change  the  rate  of  profit  to  be  derived  from  the  fulfillment  or 
pursuit  of  either.  The  defendants  would  have  us  say  that  the 
plaintiff,  if  it  makes  enough  from  electricity,  must  supply  its 
gas  for  nothing.  ...  In  fixing  the  price  of  electricity  the 
plaintiff  is  not  entitled  to  recoup  its  losses  upon  sales  of  gas. 
For  the  same  reason,  in  fixing  the  price  of  gas,  it  is  not  required 
to  make  allowance  for  a  just  and  reasonable  profit  which  is  the 
limit  of  permissible  return  upon  its  rates  of  electricity." 

Separating,  therefore,  the  gas  and  electric  industries  of  this 
petitioner,  and  considering  only  the  former  as  pertinent  to  the 
inquiry  here,  we  proceed  to  a  determination  of  what  rate  would 
give  a  fair  return  to  the  petitioner  upon  its  invested  capital. 

There  is  no  serious  difficulty  in  the  case  of  arriving  at  a  rate 

base.     The  books  and  property  of  this  company  were  carefully 

examined  by  the  division  of  this  Commission  in  capitalization. 

Case  ISo.  6870,  and  the  fixed  capital  used  in  the  manufacture 

of  gas  was  determined.     This  record  is  in  evidence,  and  there 

is  no  dispute  or  question  on  the  subject.     It  may,  therefore,  be 

followed  with  reliance. 
P.U.R.1921B.  6 
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Taking  the  changes  due  to  additions  on  withdrawals  for  the 
year  1919,  we  find  the  fixed  capital  u*^ed  exclusively  for  gas 
purposes  to  be   ' $722,038.38 

There  are  certain  other  items  of  fixed  capital  which  are  used 
for  both  the  gas  and  electric  division.  These  have  been  divided 
by  the  company,  with  the  exception  of  certain  minor  items,  which 
have  been  allocated  exclusively  to  the  gas  department,  equally 
between  the  two  departments.  As  the  general  investment  in  the 
gas  property  exceeds  that  in  the  electric  property  by  something 
over  40  per  cent,  these  allocated  general  items  applicable  to  both 
is  certainly  conservative  so  far  as  the  company  is  concerned,  and 
its  claim  in  this  regard  may  be  properly  allowed.  With  this  al- 
location, the  items  of  general  capital  properly  allowed  to  the  gas 
department  amount  to   56,445.11 

leaving  a  total  fixed  capital  of $778,483.99 

This,  however,  is  the  undepreciated  value  of  the  property,  and 
from  this  amount  should  be  deducted  the  reserve  for  accrued 
depreciation  of  27,391.11 

leaving  as  fixed  capital   $751,092.83 

The  company  claims  an  allowance  for  working  capital  equal  to 
material,  supplies  on  hand,  and  two  months'  revenue.  This  is  the 
somewhat  usual  method  of  arriving  at  this  allowance,  and  in  the 
absence  of  controversv  on  the  subject,  should  be  approved.  This 
sum  is    * 61,367.23 

making  a  rate  base  of   $812,460.11 

In  contract  with  the  simplicity  of  the  problem  of  determining 
the  invested  capital  on  which  a  rate  should  be  returned,  is  the 
exceeding  difficulty  of  estimating  the  cost  of  production.  The 
current  year  has  been  abnormal.  Prices  have  soared  skyward 
for  materials  needed  in  the  manufacture  of  gas.  The  price  for 
gas  coal  and  gas  oil  have  reached  altitudes  heretofore  unknown. 
The  result  has  been  disastrous  to  gas  manufacturing  companies, 
including  this  petitioner.  Statements  have  been  submitted  show- 
ing an  operating  loss  in  gas  manufactured  for  the  expired  period 
of  the  coming  year,  and  it  is  due  to  this  condition  that  the  peti- 
tioner demands  the  rates  set  forth  in  the  proposed  schedule  of 
$1.80  per  1,000  cubic  feet. 

It  is  quite  apparent  now  that  these  prices  experienced  by  this 

petitioner  are  abnormal,  and  also  that  they  are  temporary.    The 

peak  has  been  passed,  and  reductions  are  already  in  progress. 

It  appeared  from  the  evidence  of  the  witnesses  called  in  this 

case  that  in  the  Hudson  Valley  the  prevailing  not  long  ago  price 

for  bituminous  coal  of  $9  at  the  mines,  had  shrunk  slightly 

prior  to  the  hearing  held  in  November  to  $5.     This  emphasizes 

the  fact  which  follows  not  only  from  the  evidence  in  this  case, 
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but  from  general  conditions  known  to  this  Commission,  of  which 
we  should  take  notice,  that  the  exceedingly  high  prices  lately 
experienced  are  transitory.  They  form  no  safe  basis  for  rate 
making  in  an  attempt  to  compute  a  reasonable  return  for  the 
future.  On  the  other  hand  it  would  be  equally  unjust  to  have 
recourse  to  prewar  prices  or  to  conditions  which  formerly  main- 
tained in  this  industry  because  there  is  no  reasonable  assurance 
that  they  will  be  entirely  restored  within  any  short  period  of 
time. 

There  is  one  respect  as  to  which  our  duty  is  quite  plain  in 
view  of  the  abnormally  fluctuating  cc)sts  of  material,  and  that  is 
that  any  order  which  is  to  be  made  at  the  present  time  in  a  case 
like  this,  should  not  be  of  very  long  duration,  and  should  cover 
only  a  limited  period,  during  which  time  the  actual  experience 
will  be  a  valuable  guide  to  further  action  appropriate  in  the 
premises. 

From  all  the  evidence  in  the  case,  and  the  signs  of  the  times 
as  covered  thereby,  it  would  seem  that  the  year  1920,  in  which 
the  peak  of  the  prices  was  experienced,  should  not  be  closely 
followed  in  fixing  a  rate  for  the  year  1921,  and,  as  far  as  we 
may  judge,  the  future  by  the  past,  no  safer  assimiption  can  be 
now  made  than  that  in  the  evident  retrograde  movement,  the 
year  1921  will  somewhat  closely  resemble  the  year  1919. 

The  propriety  of  determining  the  rates  upon  fluctuating  or 
abnonnal  prices  has  been  lately  considered  in  elaborate  opinions 
by  Judge  Band  in  the  United  States  district  court,  and  by  Jus- 
tice Greenbaum  in  the  New  York  state  supreme  court.  In  their 
\  ery  learned  and  elaborate  opinions  many  authorities  are  cited, 
to  which  it  is  not  necessary  to  refer  in  detail.  Consolidated  Gas 
Co.  v.  Xewton,  267  Fed.  231,  P.U.E.1920F,  483;  Kings  Coun- 
ty Lighting  Co.  v.  Lewis,  110  Misc.  204,  P.U.K.1920D,  145, 
180  X.  Y.  Supp.  570. 

It  is,  therefore,  proposed  to  solve  the  problem  before  us  on 
the  theorj'  that  1921  will  approximate  in  experience  the  year 
1919.  If  this  seems  to  be  improper  or  unfair  as  the  end  of  the 
year  approaches,  application  may  be  made  by  either  party  for 
relief.  If  too  low  a  rate  is  secured  by  the  application  of  this 
principle,  the  company  may  apply  for  a  further  increase.  If 
too  high  a  rate  is  the  result,  application  may  be  made  by  the 
P.U.B.1921B. 
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city  for  reduction,  in  the  consciousness  that  even  if  a  rate  some- 
what high  is  se.cured  by  this  method  for  the  year  1921,  the  fact 
remains  that  by  reason  of  the  abnormal  and  unusual  prices  of 
raw  material,  which  have  maintained  in  1920,  the  rate  payers 
in  the  city  of  Kingston  have  secured  their  gas  at  a  cost  less  than 
the  cost  of  production. 

The  operating  revenues  for  the  year  in  question  were $156,932.87 

For  the  same  period   the  operating  expenses,  including  taxes, 

other  than  income  tax,  were  '. 154,407.57 


Leaving  an  income  of $2,525.30 

The  total  operating  expenses  of  the  company  for  1919  per 
1,000  cubic  feet  manufactured  was  $1,099.  The  principal  sub- 
divisions of  this  item  are  as  follows: 

Production     727  per  thousand  cubic  feet 

Transmission  and  distribution 007  per  thousand  cubic  feet 

Commercial     122  per  thousand  cubic  feet 

General  administration   073  per  thousand  cubic  feet 

The  gross  operation  cost,  and  the  principal  items  composing 
the  same,  are  none  of  them  so  high  in  proportion  to  the  ex- 
penses necessarily  incurred  generally  throughout  the  district  for 
the  same  purposes  by  other  companies,  as  to  give  rise  to  sus- 
.  picion  of  extravagance  or  suggest  the  propriety  of  detailed  exam- 
ination as  to  their  need  or  reasonableness. 

In  order  to  secure  an  8  per  cent  return  upon  the  above  indi> 
cated  rate  base  of  $812,460  an  annual  income  of  $64,996  should 
be  secured,  or  an  increase  in  revenue  of  $62,471.50.  During 
the  year  in  question  there  were  sold  118,258,800  cubic  feet  of 
gas,  and  in  order  to  secure  the  indicated  revenue,  an  additional 
price  of  53  cents  per  1,000  cubic  feet  would  be  necessary;  and 
the  evidence  indicates  that  there  will  be  no  substantial  variance 
from  these  sales  in  the  immediate  future. 

This  would  indicate  a  net  charge  of  $1.68  per  1,000  cubic 
feet  as  the  proper  rate  to  be  fixed  in  this  case,  if  no  service 
charge  be  made.  This  is  an  increase  of  53  cents  per  1,000  cubic 
feet  needed  for  additional  revenue  added  to  the  rate  actually 
charged  of  $1.15  net. 

There  is  at  present  a  minimum  rate  in  effect  of  $6  a  year. 
This  it  Avill  be  noted  is  not  the  usual  monthly  rate,  but  being 
spread  over  a  year's  consumption,  practically  results  in  no  add- 
F.U.R.1921B. 
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ed  revenue.  The  company  now  proposes  to  substitute  a  service 
charge  of  50  cents  a  month.  This  has  aroused  decided  apposi- 
tion. The  customer  feels  that  he  is  being  charged  something  for 
nothing. 

[3]  The  so-called  "service  charge"  should  more  properly  be 
designated  as  a  "ready  to  serve"  charge.  This  is  to  provide  a 
reasonable  return  on  the  capital  invested  in  addition  to  the  ex- 
penses incurred  in  putting  the  consumer  in  a  position  where  he 
may  obtain  gas  if  he  wishes,  and  is  to  cover  those  charges  which 
exist  by  reason  of  this  connection,  and  are  not  influenced  by  the 
amount  of  gas  consumed.  This  charge  is  proper  in  scientific 
rat€  making,  but  has  been  loudly  inveighed  against. 

The  matter  was  very  carefully  considered  in  the  very  learned 
opinion  of  Commissioner  Irvine  in  the  case  of  the  Rochester 
Gas  &  Electric  Corporation,  P.U.E.1921A,  415.  A  charge  of 
this  nature,  has  after  a  study  of  the  subject,  been  approved  by 
law  making  bodies,  and  by  students  of  the  subject  generally. 
It  is  believed  that  after  consideration  it  will  be  approved  by  the 
thinking  people  of  Kingston,  and  I  know  of  no  greater  aid  to 
that  end,  even  at  the  expense  of  repetition  than  to  reproduce 
here  the  logic  Commissioner  Irvine  employed  in  the  Rochester 
case  as  follows: 

For  opinion  of  Commissioner  Irvine  referred  to,  see  P.U.R. 
1921A,  415,  418. 

Little  can  be  added  to  the  foregoing,  but  perhaps  another 
8?mile  may  be  helpful.  The  position  of  the  customers  of  a  gas 
plant  is  somewhat  similar  to  that  of  the  members  of  a  social 
club.  In  order  to  connect  you  with  the  plant,  and«to  maintain 
the  equipment  and  organization  necessary  to  render  service,  a 
certain  investment  is  expended,  and  it  is  necessary  whether  or 
not  any  gas  is  consumed.  So  also  the  plant  maintained  by  a 
club  requires  certain  expenditures  irrespective  of  materials  fur- 
nished its  members.  To  meet  this  cost  of  overhead,  which  is 
always  present  irrespective  of  use,  annual  dues  are  collected, 
and  in  addition  members  are  charged  for  the  actual  materials 
consumed.  A  service  charge  was  approved  by  this  Commission 
in  1918  in  Re  Lockport  Light,  Heat  &  P.  Co.  7  X.  Y.  P.  S.  C. 
(2d  Dist)  27,  P.U.R.1918C,  675.  It  has  been  approved  by 
other  Commissions.  Beloit  v.  Beloit  Water  Gas  &  E.  Co.  16 
P.U.R.1921B. 
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Wis.  R.  C.  R.  187,  195,  P.U.R1915B,  1005;  Ben  Avon  v.  Ohio 
Valley  Water  Co.  (Pa.)  P.U.I1.1917C,  390,  421;  Kennedy  v. 
Dekalb-Syeaniore  Electric  Co.  (111.)  P.U.R.1917E,  288;  Pekin 
V.  Pekin  Waterworks  Co.  (111.)  P.U.R.19i7C,  838;  San  Fran- 
cisco V.  Spring  Valley  Water  Co.  (Cal.)  P.U.R1919A,  427; 
Hartford  v.  Hartford  City  Gas  Light  Co.  (Conn.)  P.U.R. 
1920F,  840,  843.    There  seems  to  be  no  decision  to  the  contrary. 

In  order  to  avoid  any  question  of  a  violation  of  §  66  of  the 
Transportation  Corporations  Law,  prohibiting  direct  or  indirect 
charge  for  the  rental  of  gas  meters,  the  items  of  cost  for  instal- 
lation and  inspection  of  such  meters,  which  would  otherwise  be 
included  in  a  scientific  computation  of  a  service  charge,  should 
be  omitted. 

Following  is  a  computation  of  the  proper  service  charge  in  the 
city  of  Kingston,  using  the  expenses  of  the  year  1&19  as  a  basis, 
and  again  assuming  that  it  will  hold  good  in  1921. 

Computation  of  Service  Charge. 


Account. 


Total  1919. 


Per  Cent 

to  Service 

Charge. 


Amount 

to  Service 

Charge. 


Work  on  meter  and  consumers*  prem- 
ises   

Repairs,  gas  services 

Repairs,  gas  meters  

Commercial  expense   

General  administration   

Insurance    

General  stationery  and  printing  .... 

Store  And  stable  expense   

Depreciation  on  services — 3%  of 
$25,106.63   


$7,449.93 

99.31 

1,541.02 

16,754.09 

9,260.56 

1,574.85 

143.62 


Total  operating  cost — service  . . . 

Uncollectible  bills 

Return  on  investment  in  services,  8% 
of  $95,106.63    


150.00 


Consumers'  meters  in  service  Dec.  31, 
1919   


100 

100 

100 

100 

20 

25 

30 


100 


5218 


$7,449.93 

99.31 

1,541.02 

15,754.09 

1,852.11 

393.71 

.  ]  16.90 


2,853.20 


$30,060.27 
150.00 

7,608.53 


37818.80 
5218 


=  $7.25,  annual  service  charge,  or  QO^  per  month. 


The  above  computations  do  not  include  any  allowances  for 
return  and  depreciation  on  investment  for  meters  and  meter  in- 
btallations,  nor  for  taxes. 

The  foregoing  indicates  a  proper  charge  of  60  cents  a  month 
for  this  readiness  to  serve.     This,  however,  is  in  excess  of  the 

P.U.R.1921B. 
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amount  requested  by  the  company,  and  in  view  of  the  opposition 
to  the  chai'ge  in  all  its  features,  it  will  not  be  increased  beyond 
the  amount  requested,  although  such  increase  would  correspond- 
ingly diminish  the  consumption  charge. 

There  are  5,218  gas  consuming  customers.  A  revenue  of  $6 
a  year  from  each  of  these  would  produce  a  revenue  of  $31,308, 
the  total  added  revenue  needed  to  produce  the  proper  return  as 

heretofore  above  stated  of $62,471.50 

deducting  from  this,  a  service  charge  of 31,163.50 

leaves $31,308.00 

to  be  realized  from  metered  consumption.  Assuming  again  that 
the  consumption  of  1921  equals  that  of  1919,  and  upon  which  all 
computations  above  are  based  of  118,258,800  cubic  feet,  and 
making  the  reasonable  allowance  that  any  increase  of  consump- 
tion due  to  increase  of  population,  or  other  local  activities,  will 
offset  any  loss  of  consumption  from  loss  of  patronage  due  to 
I^rices,  would  indicate  the  propriety  of  an  added  consumption 
charge  of  26  cents  per  1,000  cubic  feet. 

A  further  increase,  however,  should  be  made  and  allowed  to 
cover  the  increased  freight  charges  now  in  effect,  and  which  un- 
doubtedly will  prevail  in  1921,  as  indicated  by  the  following 
computation : 

Coal  carbonized  1919 6,422.72  net  tons 

Total  sales  of  gas 118.258,800  cu.  ft. 

M.C.F.  sales  per  net  ton  of  coal  carbonized   18.45 

Freight  rate  1919  per  net  ton $2.14 

Increase  of  present  rates  per  net  ton .86 

Increase  of  present  rates  per  M.C.F .0465 

Gas  oil  used  in  1919  221,510  gals 

M.C.F.  sales  per  gal .535 

Freight  rate  1919  per  gal ■. .0109 

Increase  per  gal .0044 

Increase  per  M.C.F .0083 

Four  and  sixty-five  thousandths  cents  increa^^ed  freight  on  coal 
plus  .0083  increased  freight  on  oil  per  1,000  cubic  feet  produces 
an  added  cost  on  those  two  main  items  of  .0548  per  1,000  cubic 
feet.  Added  costs  of  transportation  on  minor  supplies  indicate 
that  the  proper  consumption  charge  to  be  fixed  here,  should  be 
an  increase  of  35  cents  per  1,000  cubic  feet  over  present  rates. 

An  order  should,  therefore,  be  entered  fixing  as  a  maximum 
rate  for  the  consumption  of  gas  furnished  by  this  company  for 
P.U.R.1921B. 
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the  year  1921,  an  addition  to  the  present  rate  for  gas  consnmp- 
tion  of  35  cents  per  1,000  cubic  feet  to  each  of  the  established 
blocks,  with  the  same  discount  for  ]ironipt  payment,  together 
with  a  monthly  service  charge  of  50  cents  for  each  customer's 
connection. 

[4]  Irvine,  Commissioner:  I  concur  with  Commissioner  Kel- 
logg in  his  conclusions  upon  the  merits  of  this  case  and  in  the 
reasoning  by  which  he  reaches  those  conclusions,  except  in  one 
particular.  I  do  not  think  that  the  Commission  is  warranted 
in  assuming  that  operating  expenses,  other  than  freight,  will  be 
the  same  in  1921  as  they  were  in  1919.  While  there  is  constant 
talk  of  declining  prices  and  some  tendency  in  that  direction  has 
actually  appeared  there  is  nothing  in  the.  general  industrial  situ- 
ation of  which  the  Commission  may  take  notice  to  warrant  the 
assumption  that  there  will  be  in  the  near  future  such  a  general 
readjustment  to  the  prices  of  1919  or  of  any  other  particular 
period  which  would  make  the  experience  of  1919  or  such  other 
particular  period  a  standard  by  which  to  measure  1921  opera- 
tions. There  is  nothing  in  the  evidence  in  this  case  to  warrant 
such  an  assumption.  Wages  were  higher  in  1920  than  in  1919. 
There  may  be  some  decline  in  the  course  of  1921  but  when  it 
will  occur  or  whether  it  will  occur  at  all  is  a  matter  solely  of 
conjecture.  It  is,  however,  equally  probable  that  greater  eflB- 
ciency  will  manifest  itself  and  that  the  rate  of  wage  will  re- 
main the  same,  that  is  to  say,  that  with  the  prevailing  rates  of 
wage  the  labor  costs  per  unit  may  approximate  the  1919  figure. 
There  has  been  a  decline  in  the  cost  of  some  materials.  In  the 
absence  of  better  evidence,  I  am  of  the  opinion  that  no  substan- 
tial injustice  will  be  caused  to  either  the  public  or  the  company 
by  using  operating  expenses  for  1919  aside  from  the  items  of 
ooal  and  oil  and  the  freight  thereon.  Commissioner  Kellogg  has 
made  due  allowance  for  the  increased  freight  rates. 

It  is  recognized  by  Commissioner  Kellogg  that  in  Xovember 
the  price  of  bituminous  coal  was  about  $5  a  ton  at  the  mines. 
If  it  be  allowable  to  use  the  information  gained  in  the  investi- 
gation of  other  cases  and  it  is  diflScult,  if  not  impossible,  to  ig- 
nore, in  dealing  with  this  case,  what  we  officially  know  in  other 
matters,  it  may  be  said  that  $5  is  still  about  the  prevailing  fig- 

P.U.R.1921B. 
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lire  for  gas  coal  to  be  obtained  by  contract  deliveries  from  re- 
sponsible dealers/  although  ''spot  coal"  can  doubtless  be  purchased 
just  now  at  a  lower  price.  I  do  not  think  that  a  utility  should 
be  expected  to  put  its  operations  at  the  hazard  of  hand  to  mouth 
promiscuous  purchases.  Five  dollars  a  ton  should,,  therefore, 
be  assumed  as  the  cost  of  gas  coal  for  at  least  a  few  months  to 
come.  The  average  cost,  in  1919,  to  this  company  was  $3.97 
a  ton.  Applying  this  increase  to  the  number  of  tons  carbonized 
in  1919,  6422.75,  we  find  that  the  production  cost  has  increased 
5.57  cents  a  1,000  cubic  feet.  As  to  oil,  the  cost  in  1919  was 
7.45  cents  per  gallon.  During  1920,  it  rose  to  14  cents  or  above 
and  during  a  large  pai*t  of  the  year  it  was  difficult  to  obtain  it  at 
any  price.  There  has  been  now  some  recession  in  price  and 
again  the  difference  between  chance  purchases  in  open  market 
and  purchases  on  contract  from  responsible  dealers  must  be  con- 
sidered. Xo  price  lower  than  12 J  cents  a  gallon  can  be  safely 
estimated  for  the  latter  method  of  purchase.  This  is  f.o.b.  Kings- 
ton. Using  the  1919  figures  for  quantity,  221,510  gallons,  we 
find  an  increase  over  1919  of  6.1  cents  per  1,000  cubic  feet. 
Commissioner  Kellogg's  calculations  indicate  an  increased  pro- 
duction cost  of  31.48  cents. per  1,000  cubic  feet  disregarding  in- 
creased freight  on  minor  supplies.  If  to  this  we  add  5.57  cents 
for  coal  and  6.f  cents  for  oil  we  find  an  increase  of  45  cents  a 
1,000  cubic  feet.  I  think  the  order  should  fix  the  maximum  rate 
for  gas  consumed  at  45  cents  per  1,000  cubic  feet  in  addition  to 
the  rate  on  each  of  the  established  blocks,  preserving  the  discount 
for  prompt  payment  and  providing  a  service  charge  of  50  cents 
for  each  consumer.  This  rate  should  not,  however,  be  fixed  for 
the  entire  year.  There  is  sufficient  probability  of  an  early  end 
to  the  present  uncertain  condition  as  to  prices  to  demand  that 
opportunity  be  given  at  the  end  of  six  months  for  a  re-examin- 
ation. 

Chairman  Hill  and  Commissioner  Van  Xamee  concur  in  this 
opinion. 

Barhite,  Commissioner:  I  concur  in  the  able  opinion  of 
Commissioner  Kellogg  except  that  portion  which  criticises  the 
act  of  the  Kingston  Gas  &  Electric  Company  in  applying  to  this 

Commission  for  relief,   and  that  portion  which   assumes  that 
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prices  in  1919  may  be  used  as  a  basis  in  estimating  prices  for 
1921.  It  is  conceded  that  the  company  conies  here  under  the 
permission  of  the  law  which  allows  this  Commission,  represent- 
ing the  people,  to  ignore  any  contract  as  to  rates  made  by  the 
company.  If  the  act  of  the  company  is  legally  right,  then  it 
can  only  be  condemned  on  moral  gi-ounds.  If  the  act  of  the 
company  is  legally  wrong,  then  its  application  ought  to  be  denied. 
I  have  never  been  able  to  appreciate  the  argument  which  at- 
tempts to  make  a  distinction  between  morality  and  the  law. 
Laws  are  made  by  the  representatives  of  the  people — their  legis- 
latures and  their  courts — ;  to  brand  an  act  authorized  by  the  law 
as  immoral  is  to  place  the  stigma  of  immorality  upon  the  law 
itself.  It  is  true  that  in  the  past  laws  have  been  enacted  which 
offended  the  moral  sense  of  the  people,  but  experience  has  taught 
that  such  laws  have  little  chance  of  enforcement  or  of  long  life. 
The  law,  under  which  the  company  brings  its  proceeding  asking 
for  higher  rates,  has  been  in  force  for  many  years  and  was  made 
for  the  protection  of  the  people.  Public  service  corporations 
are  given  their  powers  for  the  purpose  of  rendering  efficient 
service  to  the  public.  This  service  cannot  be  rendered  without 
a  proper  amount  of  income.  H  they  cannot  receive  this  income 
then  the  people  themselves  suffer  and  the  state  has  said  that  if 
a  public  utility  company  has  been  foolish  enough  to  agree  to 
charge  only  a  certain  rate  which  subsequent  and  unexpected  con- 
ditions make  insufficient  to  enable  it  to  properly  serve  its  custo- 
mers, then  the  state  itself  will  step  in  and,  while  not  permitting 
the  company  to  determine  for  itself  whether  the  stipulated  rate 
shall  be  increased,  determines  the  question  for  the  benefit  of 
the  company  and  the  people  and,  if  necessary,  ignores  the  con- 
tract. 

With  regard  to  using  the  prices  of  1919  as  a  basis  in  estima- 
ting the  prices  for  1921,  my  views  are  those  expressed  by  Com- 
missioner Irvine  in  his  admirable  opinion  and  it  is  unnecessary 
to  repeat  what  he  has  said. 

The  proposed  order  allows  a  service  charge.  I  have  expressed 
my  views  upon  this  matter  in  Ee  Rochester  Gas  &  Electric  Corp. 
P.U.R1921A,  415.  It  is  unnecessary  to  repeat  what  I  then 
said.  With  all  due  respect  to  those  who  oppose  my  views,  I  have 
not  yet  heard  any  argument  which  convinces  me  that  this  charge 

P.U.R.1921B. 
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is  either  just  or  equitable  when  fixed  at  the  same  figure  for  all 
customers.  I  am  informed  that  in  one  state  a  service  charge  is 
not  allowed  by  law.  I  do  not.  vote,  however,  against  the  allow- 
ance of  the  proposed  order  because  it  makes  provision  for  a  serv- 
ice charge. 


NEW  YORK  PUBIilC  SERVICB  COMMISSION,  SECOND  DISTRICT. 

RE  ROCKLAND  LIGHT  &  POWER  COMPAlSnT. 
[Case  No.  7919.] 

Rates  —  Period  of  repose  —  Statutes  —  Service  charge. 

1.  Within  the  time  designated  by  a  Commission  order  under  a  stat- 
ute providing  that  the  prices  fixed  shall  be  the  maximum  to  be  charged 
for  a  period  to  be  fixed  by  the  Commission,  not  exceeding  three  years, 
there  can  be  no  further  increase  in  rates  by  way  of  a  service  charge  or 
otherwise. 

Rates  —  Filing  of  schedules  —  Effect  of  Commission  order, 

2.  A  utility  company  must,  inBtead  of  filing  a  tariff,  apply  to  the 
Commission  for  permission  to  increase  rates  fixed  by  order  of  the 
Commission  under  §  72,  of  the  Public  Service  Commissions  Law,  not- 
^vithstanding  the  order  dismisses  a  complaint  against  rates  and  finds 
those  in  an  existing  tariff  just  and  reasonable. 

[January  11,  1921.]     • 

Applicatiox  for  permission  to  increase  gas  and  electric  rates ; 
denied  as  to  gas  rates,  and  allowed  as  to  electric  rates. 

Appearances:  H.  C.  Hopson,  New  York  city,  for  petitioner; 
D.  E.  Manson,  Nyack,  as  President  of  petitioner;  J.  F.  Mc- 
Farlane,  Xyack,  as  attorney  for  Town  Board  of  Orangetown, 
and  also  for  village  of  South  Nyack;  Herman  J  Wagner,  South 
Xyack,  as  attorney  for  consumers  in  South  Nyack;  Frank  R. 
Crumbie  as  President  of  the  village  of  Upper  Nyack ;  John  D. 
Dunlop,  President,  A.  M.  Voorhis,  J,  C.  Traphagen,  and  John 
W.  Daily,  as  committee  of  Nyack  Chamber  of  Commerce;  John 
T.  North,  Nyack,  and  R.  H.  Hand,  South  Nyack,  in  person. 
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Kellogg,  Commissioner :  In  this  case,  the  petitioner  requests 
relief  from  this  Commission  and  prays  for  orders  which  will  in- 
crease its  revenue,  both  in  the  manufacture  of  gas  and  the  pro- 
duction of  electricity.  These  industries,  of  course,  should  be 
separately  considered. 

This  company  has  frequently  been  before  this  Commission  of 
late  years  in  capitalization  and  rate  cases.  Its  affairs  have  so 
recently  been  considered  that  in  the  present  instance  it  is  only 
necessary  to  continue  studies  previously  made. 

The  relief  requested  by  the  company  in  its  endeavor  to  in- 
crease its  revenue  from  gas  manufactured,  is  that  it  be  permitted 
to  collect  a  service  charge  in  addition  to  the  consumption  charge 
now  in  effect.  Its  present  charge  for  gas  consumption  is  fixed 
upon  a  block  rate,  varying  from  $2  per  1,000  cubic  feet  for  the 
first  20,000  .cubic  feet  per  month  consumed,  to  $1.40  per  1,000 
cubic  feet  for  all  excess  consumption  per  month  over  70,000 
cubic  feet. 

[1]  The  order  fixing  this  rate  was  made  by  this  Commission 
on  June  24,  1920  [case  No.  7542].  The  proceeding  in  which 
it  issued  this  order  was  under  §§  71  and  72  of  the  Public  Serv- 
ice Commissions  Law.  The  latter  section  provides  that  the  prices 
fixed  shall  be  the  maximum  price  to  be  charged  for  gas  to  be 
furnished — for  a  period  to  be  fixed  by  the  Commission  in  the 
order,  not  exceeding  three  years  except  in  the  case  of  a  sliding 
scale,  and  thereafter  until  the  Commission  shall,  upon  its  own 
motion  or  upon  the  complaint  of  any  corporation,  person  or  mu- 
nicipality interested,  fix  a  higher  or  lower  maximum  price  of 
gas  or  electricity  to  be  thereafter  charged. 

The  statute  evidently  contemplates  a  period  of  repose.  Fol- 
lowing the  direction  of  the  statute,  the  order  provides  that  the 
maximum  fixed  price  to  be  charged  for  gas  shall  continue  until 
July  21,  1921,  and  thereafter  unless  otherwise  ordered  by  the 
Commission.    This  order  is  still  in  full  force  and  effect. 

As  long  as  it  is  outstanding,  it  w^ould  seem  that  no  further 
increase  of  rates  could  properly  be  made.  The  addition  of  a 
service  charge  to  the  consumption  charge  is,  of  course,  an  in- 
crease of  rates  to  each  consumer.     This  Commission  has  power 
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only  to  impose  or  approve  a  service  charge  under  the  theory 
that  it  is  in  the  nature  of  a  rate.  It  is  a  rate  based  upon  an  ap- 
portionment of  those  costs  which  should  be  borne  equally  by  all 
consumers. 

During  the  period  provided  for  by  the  order,  pursuant  to  the 
statute,  the  rate  cannot  properly  be  increased.  The  order  reserves 
a  right  to  municipalities -and  consumers  to  move  for  a  reduction, 
but  no  right  is  reserved  to  the  company  to  move  for  an  increase 
within  the  limited  period. 

As  to  the  rate  for  electricity,  a  different  situation  exists.  Or- 
ders were  made  in  four  separate  proceedings,  instituted  by  mu- 
nicipalities, complaining  against  rates  established  by  this  com- 
pany effective  August  1,  1918.  (Xyack  v.  Rockland  Light  & 
P.  Co.  P.U.R.1920A,  754.)  Orders  were  entered  in  each  of 
these  cases  dismissing  the  complaints,  and  deciding  that  each 
of  the  rates  fixed  by  the  existing  tariff  was  just  and  reasonable, 
and  should  be  charged  until  July,  1920,  and  thereafter  until 
otherwise  ordered.  This  period  has  expired,  and  the  petitioner 
is  entirely  within  its  rights  in  applying  for  an  increase  of  rate. 

[2]  Although  making  application  for  an  order,  the  petitioner 
expressly  claims  that  such  proceeding  is  not  necessary,  and  that 
it  has  the  right  to  file  a  tariff.  It  claims  that  the  power  to  fix  a 
rate  is  .limited  to  those  cases  where  it  is  first  found  that  the  rates 
established  by  the  company  are  unjust  and  unreasonable. 

The  language  of  subdivision  5  of  §  66  is  urged  in  support  of 
this  contention.  But  even  if  there  be  a  limitation  in  a  proceed- 
ing under  that  section,  the  language  of  §  72  already  quoted  has 
no  such  limitation,  and  is  sufficiently  broad  to  cover  any  order 
made  by  the  Commission  fixing  the  maximum  price  of  gas  or 
electricity.  And  an  order  made  in  a  proceeding  under  that  sec- 
tion is  effective  for  the  period  specified  therein,  and  thereafter 
until  further  order  made  by  the  Commission. 

It  would  seem,  therefore,  that  the  claim  of  the  company  of 
the  right  to  file  a  tariff,  after  an  order  has  been  made  by  this 
Commission  under  §  72  fixing  the  price  for  electricity,  should 
not  be  allowed. 

It  appears  from  the  evidence  as  to  the  cost  of  production  of 
electricity  by  steam  by  this  company,  that  the  conditions  which 
P.U.R.1921B.  " 
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have  been  quite  generally  existent  throughout  the  state,  and 
which  have  been  repeatedly  called  to  our  attention  in  other  mat- 
ters, exists  as  to  its  operations.  Costs  of  production  have  de- 
cidedly increased,  and  very  materially  so  during  the  year  1020. 

The  company  claims  that  the  rate  should  be  fixed  upon  the 
high  prices  prevailing  in  the  year  1920.  Computations  have  been 
made  upon  the  more  conservative  basis*  of  the  operating  costs  of 
1919.  In  view  of  the  result,  it  is  not  necessary  in  this  case  to 
consider  what  if  any  consideration  should  be  given  to  the  costs 
of  1920  in  fixing  future  rates. 

Existing  rates  became  effective  prior  to  December  31,  1918, 
and  were  in  effect  the  entire  year  of  1919,  with  the  follo\ving 
results : 


Classification. 

Kw.  Hr. 

Amount. 

Average 
Net  Revenue 
per  Kw.  Hr. 

Commercial  metered  lighting 

Commercial  metered  power 

1,363,654 

2,143,477 

403,608 

$183,678.97 
86,884.79 
34,893.49 

$0.1347 
0.040.> 

Municipal  street  lighting 

0.0864 

Miscellaneous  sales    

3,910,739 
75,475 

$305,457.25 
.'J  814  49 

0.0772 

Total  from  sales 

3,986,214 

$311,271.67 

4,524.16 

21,180.00 

10,706.61 

Merchandising  and  jobbing 

Joint  electric  rent  revenue 

Other  miscellaneous  revenues 

Total  electric  revenues 

1    $347  flfi2  44l           

' 

The  proposed  schedules  increase  the  commercial  metered  liglit- 
ing  (classification  No.  1)  -J  cent  per  kilowatt  hour,  and  elimi- 
nate the  1  cent  per  kilowatt  hour  discount  for  prompt  payment, 
or  a  total  of  Ij  cents  per  kilowatt  hour,  assuming  that  everyone 
took  advantage  of  the  discount. 

The  power  rates  are  increased  i  cent  per  kilowatt  hour  on  all 
blocks,  with  various  increases  for  the  so-called  miscellaneous 
sales,  and  this  average  increase  has  been  assumed  as  1  cent  per 
kilowatt  hour,  which  is  believed  reasonably  accurate. 

In  order  properly  to  estimate  the  probable  added  revenue  from 

the  rates  requested,  as  applied  to  the  operations  of  1919,  we 

should  therefore — 
P.U.R.1921B. 
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Add  to  tbe  actual  amount  of  such  revenue $347,682.44 

lie  per  kw.  hr.  for  metered  lighting  20,454.81 

|c.  per  kw.  hr.  for  metered  power 10,717.39 

Revenue  if  prices  now  requested  do  then  prevail $378,854.64 

Deduct  operating  expenses  of  1919  201,516.98 

$177,337.66 

The  operating  expenses  as  reported  included  only  a 

reserve  for  accrued  depreciation  of   $25,646.43 

It  was  shown  hj  the  petitioner  that  the  proper  allo^v- 
ance  per  annum  for  amortization  on  the  present 
fixed  capital  of  the  company,  under  standards  ap- 
proved by  this  Commission,  is 41,883.87 

This  indicates  that  there  should  be  allowed  in  operating  ex- 
penses, to  cover  the  deficiency  on  accrued  depreciation,  the 
sum  of $16,237.44 


$161,100.22 
It  is  further  apparent  that  the  company  will  be  required  to  pay 
an  increase  in  freight  rate.«>  now  established  throughout  the 
country:  this  will  add  85c.  per  ton  to  the  cost  of  coal  to  be 
consumed  in  the  following  year;  this  would  indicate  an  added 
cost  of  coal  of 12,314.80 

Further  deducting  these  items  leaves  an  indicated  income  of  . . .   $148,785.42 
The  rate  base  as  shown  by  the  Commission  in  the  rate  cases  de- 
cided in  July,  1919,  was   $1,714,575.61 

This  was  stated  to  be  an  ''irreducible  minimiun." 

This  has  since  been  increased  by  additions  to $1,930,617.00 

Upon  this  rate  base  the  above  indicated  income  would  produce 
an  annual  return  of  7.5  cents. 

Without  considering  the  increased  costs  of  1920,  which  now 
appear  to  be  peak  costs,  from  which  a  recession  is  indicated,  and 
taking  the  costs  of  1919  as  an  average  of  lately  prevailing  high 
costs,  we  still  find  that  the  rates  claimed  by  the  company  are  not 
excessive,  and  that  the  prices  asked  for  may  be  properly  fixed 
as  a  maximum  to  be  charged  for  electric  lighting,  power,  and 
heating. 

An  order  -should,  therefore,  be  made  fixing  these  rates  for 
electricity  upon  the  schedules  requested  by  the  company;  and 
in  view  of  the  present  somewhat  unsettled  conditions,  the  prac- 
tice which  has  been  followed  as  to  this  company  in  reference  to 
the  period  of  time  for  which  the  order  should  be  effective  may 
properly  be  continued,  and  such  period  fixed  should  approxi- 
mate one  year,  or  until  February  1,  1922. 

All  concur. 
P.U.R.1921B. 
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NORTH  CAROLINA  CORPORATION  COMMISSION. 

RE  CAROLIXA  POWER  &  LIGHT  COMPAXY. 

Return  —  Reaaonahletiess  —  Doirnward  operating  costs. 

The  North  Carolina  Commission  refused  temporarily  to  increase 
the  fares  pf  a  street  railway  to  8  cents,  notwithstanding  the  company 
was  receiving  insufficient  income  and  that  on  an  8-cent  fare  it  could 
not  earn  over  3  per  cent  at  present  operating  costs,  the  Commission 
taking  judicial  notice  of  the  fact  that  the  tendency  of  operating  costs 
is  downward. 

(Maxwell,  Commissionefy  dissents.) 

[January  10,  1921.] 

Application  for  permission  to  increase  railway  fares;  dis- 
missed. 

By  the  Commission :  The  petition  of  the  Carolina  Power  & 
Light  Company  for  permission  to  increase  fares  on  the  street 
railway  operated  in  the  city  of  Raleigh  to  8  cents  coming  on  to 
be  heard,  evidence  was  submitted  and  briefs  filed  by  petitioner 
and  respondent. 

It  appears  to  this  Commission  that  the  petitioner  is  not  now 
receiving  suflScient  income  from  passenger  fares  to  provide  a 
reasonable  profit  upon  the  investment  made  and  that  even  at  a 
fare  of  8  cents  it  could  not  earn,  at  present  cost  of  operation, 
over  3  per  cent.  However,  our  Commission  is  bound  to  take 
judicial  notice  of  the  fact  that  the  tendency  of  operating  costs 
is  downward  and  it  does  not  deem  it  wise  at  this  time  to  gi*ant 
the  increased  rate  demanded. 

Therefore,  it  is  ordered  that  the  petition  be  dismissed  and  that 
the  petitioner  be  required  to  furnish  to  this  Commission  and  to 
the  mayor  of  the  city  of  Ealeigh  on  the  first  days  of  February, 
March,  April,  and  May,  1921,  a  detailed  statement  of  opera- 
ting revenues  and  costs  of  said  company  in  the  operation  of  said 
street  railway  and  that  the  city  of  Raleigh  be  required  on  May 
3,  1921,  to  appear  before  this  Commission  at  10  o'clock  a.  m.,  to 
show  cause  why  an  order  increasing  the  present  rate  to  8  cents 
should  not  be  made,  failing  to  show  cause,  the  Commission  may 
make  such  order. 
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Maxwell^  Commissioner:  Concurring  in  tlie  order  of  the 
Commission  in  this  case  in  so  far  as  it  denies  at  this  time  the 
relief  prayed  for  in  the  petition,  I  must  dissent  from  the  finding 
that  petitioner  "is  not  now  receiving  suflBcient  income  to  pro- 
vide reasonable  profit  on  its  investment  and  that  even  on  8  cents 
fare  it  could  not  earn,  at  present  cost  of  operation,  over  three 
per  cent"  As  further  action  on  the  petition  is  contemplated 
in  May,  I  do  not  wish  to  be  bound  by  this  finding  in  the  final 
determination  that  may  be  made  of  it.  According  to  the  evi- 
dence, the  petitioner's  earnings  from  its  street  railway  lines  last 
year,  on  the  very  peak. of  high  operating  costs,  were  $52,113 
above  expenses  of  operation,  and  after  spending  $26,676  out  of 
earnings  to  maintain  the  property,  the  present  value  of  which  is 
about  five  hundred  and  fifty  thousand  dollars.  With  this  amount 
of  earnings  made  on  the  highest  peak  of  operating  costs;  with 
its  volume  of  business  increasing  about  thirty-eight  thousand 
dollars  per  year,  and  every  reason  to  expect  some  operating  econ- 
omies even  under  present  conditions;  with  a  fare  40  per  cent 
above  the  prewar  level  and  general  conditions  returning  to  nor- 
mal, it  seems  to  me  this  finding  should  not  be  made  and  that  the 
petition  should  now  be  dismissed. 


WEST  VIRGINIA  PUBLIC   SERVICE   COMMISSION. 

BE  CHESAPEAKE  &  POTOMAC  TELEPHONE  COMPANY. 

[Case  No.  909.] 

Valuatitm  —  Aacertainment  —  General  factors. 

1.  No  hard  and  fast  rules  should  be  established  for  the  Ascertain- 
ment  of  fair  value,  but  it  is  to  be  determined  by  the  exercise  of  sound 
judgment  as  applied  to  all  the  pertinent  facts  developed  in  each  par- 
ticular case. 

depreciation  —  Telephones, 

2.  The  West  Virginia  Commission  authorized  a  telephone  company 
to  set  aside  6.1  per  cent  for  the  depreciation  of  its  property,  including 
lands  and  rights  of  way. 

Valuation  — •  Overheads  «  Preliminary  organization  and  development 
cost, 

3.  The  West  Virginia  Commission  in  valuing  the  property  of  a  tele- 
graph company  formed  through  a  merger,  made  an  allowance  of  2i  per 
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cent  for  organization  and  development  cost  prior  to  the  merger,  where 
the  company  had  set  up  the  structural  value  or  reproduction  cost  less 
depreciation  as  its  book  value,  which  did  not  reflect  such  preliminary 
cost. 
Valuation  —  Going  value. 

4.  The  West  Virginia  Commission  made  an  allowance  of  $200,000 
for  the  going  value  of  a  telephone  company,  the  fair  value  of  whose  en- 
tire property  was  fixed  at  $9,200,000,  the  Commission  rejecting  the 
claim  of  the  company  tl^at  it  should  be  entitled  to  an  allowance  of  $4 
per  station  as  the  cost  of  securing  business. 

Valuation  — >  Worhing  capital  — >  Telephones, 

5.  The  West  Virginia  Commission  made  an  allowance  of  $150,000 
as  working  capital  for  a  telephone  company,  together  with  an  allow- 
ance of  $225,000  for  materials  and  supplies  on  hand,  the  cash  allowance 
being  based  on  one- twelfth  of  the  company's  annual  operating  ex- 
penses, it  appearing  that  the  general  weighted  average  of  delay  in 
payment  of  bills  was  from  twenty  to  twenty-two  days. 

Rates  —  Telephones  —  Installation  charge, 

6.  Telephone  installation  and  removal  charges,  which  impose  a 
portion  of  this  cost  upon  subscribers  directly  responsible  therefor,  are 
equitable  as  relieving  the  whole  body  of  subscribers  from  bearing  ex- 
pense for  which  they  are  not  responsible. 

Rates  —  Telephones.-^  State^wide  or  exchange  method  of  rate  fixing, 

7.  The  state-wide  rather  than  the  exchange  method  of  fixing  tele- 
phone rates  should  be  adopted  in  the  case  of  a  utility,  where  its  busi- 
ness for  the  entire  state  is  operated  under  one  management,  and  as  a 
single  unit,  a  certain  proportion  of  the  general  expense  and  of  the  total 
profit  in  value  is  assignable  to  each  local  exchange,  and  the  value  of  the 
service  to  any  particular  exchange  being  materially  affected  by  the 
ability  of  the  subscribers  in  such  exchange,  to  communicate  with  other 
sections  of  the  state. 

Return  —  Operating  expenses  —  Telephone  license  revenue  contract, 

8.  In  fixing  the  rates  of  a  telephone  company,  the  West  Virginia 
•  Commission  approved  the  allowance  of  4^  per  cent  paid  by  the  com- 
pany to  the  parent  American  Telephone  &  Telegraph  Company  under 
the  license  revenue  contract  as  a  proper  cbarge  to  operatiojn,  although 
it  held  that  the  basis  adopted  for  the  ascertainment  of  its  compensa- 
tion was  unscientific  and  easily  susceptible  of  abuse. 

Return  •»  Reasonableness  —  Telephones, 

.  9.  The  West  Virginia  Commission  fixed  telephone  rates  which  would 
produce  a  return  of  approximately  six  per  cent  upon  the  value  of  the 
property. 


.  Valuation  —  Ascertainment  —  Investtnent, 

'  Discussion  of  tendency  to  give  controlling  effect  in  valuation  pro* 
ceeding  either  to  actual  investment  or  to  reproduction  new  less  depre- 
ciation, p.  107. 
Depreciation  —  DefinUion, 

Definition  of  depreciation  as  applied  to  telephone  company,  p.  108. 
P.U.R.1921B. 
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depreciation  —  Ba»is. 

Discussion  of  rate  and  ba^is  of  depreciation,  p.  108. 
Intercorporate  relatione  —  T€*lephones  —  Division  of  toll  revenue. 

Discussion  of  division  of  toll  revenue  between  parent  and  subsidiary 
telephone  companies,  p.  113. 
Service  —  Adequacy  —  Necessity  of  fair  return. 

Discussion  of  necessity  of  receiving  fair  return  in  order  that  ade- 
quate service  may  be  rendered,  p.  126. 

[November  27,  1920.] 

Application  to  reWse  and  increase  telephone  rates,  tolls,  and 
charges  in  West  Virginia;  granted  in  part. 

Appearances:  C.  W.  Artz,  of  Chesapeake  &  Potomac  Tele- 
phone Company  of  West  Virginia,  for  applicant ;  L.  S.  Schwenck, 
of  city  of  Mannington,  Everett  V.  Moore,  of  city  of  Mounds- 
ville,  Deegan,  Bowman  &  Taylor,  of  city  of  Huntington,  W.  T. 
Levins,  of  city  of  Kenova,  James  W.  Ewing,  of  Wheeling  Board 
of  Trade,  Donald  O.  Blagg,  of  city  of  Charleston,  F.  O.  Sutton^ 
of  city  of  Clarksburg,  D.  W.  Dudderer,  of  Clarksburg  Chamber 
of  Commerce,  Martin  Brown,  of  city  of  Benwood,  Trevy  Xut- 
ter,  of  Fairmount  Chamber  of  Commerce,  and  George  W.  John- 
son, counsel  for  the  Public  Service  Commission  of  West  Vir- 
ginia, for  protestants. 

Wiles,  Chairman :  This  application  was  filed  on  the  29th  day 
of  July,  1919.  Thereupon  an  order  was  made,  setting  the  same 
down  for  hearing  before  the  Commission  at  its  oflSces  in  the  city 
of  Charleston,  on  the  10th  day  of  September,  1919,  and  requir- 
ing the  applicant  to  give  notice  of  the  hearing  thereon  by  pub- 
lishing a  copy  of  said  order  once  each  week  for  four  successive 
weeks,  in  two  newspapers  of  opposite  politics,  of  general  circu- 
lation in  all  the  cities  within  the  state,  having  a  population  St 
5,000  or  more,  and  by  mailing  a  copy  thereof  to  each  of  its  sub- 
scribers affected  by  the  change  of  rates  proposed  by  said  appli- 
cation at  least  two  weeks  prior  to  the  hearing  day,  and  by  posting 
for  public  inspection  a  copy  of  the  rates  proposed  by  said  appli- 
cation at  each  of  its  exchange  offices  within  the  state.  Xotice 
was  given  as  required  by  said  order,  and  on  the  10th  day  of  Sep- 
tember, 1919,  the  hearing  upon  said  application  was  adjourned 
until  the  21st  day  of  October,  1919,  to  be  held  at  the  oflSce  of 
the  Commission  in  the  city  of  Charleston.  r  »     ' 
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In  the  meantime,  answers  had  been  filed  by  the  protestants 
as  shown  in  the  appearances  above  noted,  and  in  addition  thereto 
numerous  informal  petitions,  memorials,  and  letters  were  pre- 
sented and  filed  by  other  cities  and  towns  and  by  business,  fra- 
ternal, and  social  organizations  and  by  individuals  not  appearing 
by  counsel ;  all  protesting  against  the  allowance .  of  the  re- 
vised and  increased  rates  sought  by  said  application,  or  of  any 
increase  whatsoever. 

The  evidence  not  having  been  concluded  at  the  hearing  on  the 
2l8t  day  of  October,  1919,  the  hearing  was  adjourned,  for  the 
taking  of  further  evidence,  to  the  13th  day  of  Xovember,  1919. 
On  this  last  mentioned  date,  the  applicant  concluded  its  evidence 
and  rested  its  case.  And  the  protestants,  having  cross-examined 
certain  of  the  applicant's  witnesses,  moved  the  Commission  to 
have  made,  through  its  engine  ring  and  statistical  departments, 
an  inventory  and  appraisal  of  applicant's  property  in  West  Vir- 
ginia and  an  audit  of  its  books  of  account;  which  motion  the 
Commission  granted.  Pending  the  making  and  completion  of 
the  inventory  and  appraisal  and  audit  requested  by  the  protest- 
ant's,  the  Commission,  by  order  made  on  the  25th  day  of  Xo- 
vember, 1919,  continued  in  eflFect,  after  the  30th  day  of  Xovem- 
ber, 1919  and  until  the  further  order  of  the  Commission,  the 
rates  of  applicant  then  in  eflFect,  being  the  rates  established  by 
the  Postmaster  General  of  the  United  States  during  the  period 
the  property  of  the  applicant  was  under  Federal  control. 

The  Commission  employed  Harry  Barker,  of  the  firm  of 
Barker  &  Wheeler,  consulting  engineers,  of  Xew  York  city,  to 
assist  in  its  engineering  department  in  making  an  appraisal  and 
inventory  of  applicant's  property  in  West  Virginia.  After  a 
thorough  and  extensive  investigation,  covering  a  period  of  sev- 
eral months,  reports  ^vere  made  and  filed  by  the  Commission's 
engineer  and  statistician,  showing  a  complete  and  detailed  audit 
of  applicant's  books  of  account  and  a  spot  check  of  the  inventory 
and  valuation  of  its  property  devoted  to  the  use  of  the  public 
in  West  Virginia. 

Upon  the  coming  in  of  these  reports,  further  evidence  was 
taken  before  the  Commission  at  its  offices  in  Charleston,  on  the 
29th  day  of  June,  1920,  and  again  on  the  23d  day  of  July,  1920, 
at  which  time  the  taking  of  evidence  was  concluded.    Thereafter 
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'written  briefs  were  filed  by  counsel  for  both  applicant  and  pro- 
testants,  and  the  cause  submitted. 

The  applicant,  Qicsapeake  &  Potomac  Telephone  Company 
of  West  Virginia,  was  organized  during  the  year  1916,  with  an 
authorized  capital  stock  of  $7,500,000.  On  the  31st  day  of 
December,  1916,  it  purchased  and  took  over  the  plant  and  prop- 
erties of  the  Chesapeake  &  Potomac  Telephone  Company;  Cen- 
tral District  Telephone  Company  and  Consolidated  Telephone 
Company,  paying  therefor  $6,820,400.  Prior  to  this  purchase, 
the  three  companies,  above  named,  were  severally  engaged  in  the 
telephone  business  in  this  state,  the  Chesapeake  &  Potomac  serv- 
ing the  southern  portion,  Central  District  the  northern  portion, 
and  the  Consolidated  Telephone  Company  the  central  portion 
of  the  state. 

By  authority  of  a  joint  resolution  of  Congi-ess,  the  President 
of  the  United  States,  on  the  first  day  of  August,  1918,  took  pos- 
session and  control  of  the  properties  of  the  applicant  and  man- 
aged and  operated  the  same  through  the  agency  of  the  Post- 
master General  of  the  United  States,  until  the  31st  day  of  July, 
1919,  when  the  same  were  returned  to  private  ownership.  Dur- 
ing the  period  of  Federal  control,  the  Postmaster  General  of  the 
United  States,  under  authority  vested  in  him  by  proclamation 
of  the  President,  increased,  on  a  general  average  approximately 
twenty  per  cent,  effective  May  1,  1918,  the  exchange  rates  of 
the  applicant,  then  in  effect,  and  revised  applicant's  schedule  of 
toll  rates  by  placing  the  same  upon  an  "air  line"  instead  of 
"mileage"  basis. 

More  than  a  year  has  elapsed  since  this  application  was  filed. 
The  case  has  been  giveq  the  most  careful  and  painstaking  con- 
sideration of  which  we  are  capable.  No  expense  has  been  spared 
within  the  limit  of  our  appropriation  to  develop  and  present  all 
pertinent  facts.  In  the  hearing  and  investigation  of  this  appli- 
cation we  have  had  the  advice  and  assistance  not  only  of  our  own 
engineer  and  statistician,  and  of  Mr.  Barker,  specially  employed 
as  consulting  engineer,  but  have  had  as  well  the  benefit  of  the 
skill  and  experience  of  applicant's  efficient  corps  of  engineers 
and  accountants,  all  supplemented  by  the  efforts  of  learned  and 

P.U.R.1921B. 


Digitized  by 


Google 


102  WEST  VIRGINIA  PUBLIC  SERVICE  COMMISSION. 

able  counsel  representing  the  telephone  company  and  protestants, 
respectively. 

The  issues  raised  upon  the  hearing  of  this  application  relate, 
mainly,  to  the  following  matters : 

(1)  The  present  fair  value  of  applicant's  property  as  a  rate 
base  and  the  methods  to  be  employed  in  arriving  at  such  value. 

(2)  The  reasonableness  of  the  rate  of  depreciation  claimed 
by  the  applicant. 

(3)  The  reasonableness  of  the  4^  per  cent  licensee  agree- 
ment between  the  applicant  and  the  American  Telephone  & 
Telegraph  Company. 

(4)  The  reasonableness  of  the  agreement  between  the  appli- 
cant and  the  American  Telephone  &  Telegraph  Company  for 
division  of  toll  revenues. 

(5)  The  reasonableness  of  the  installation  and  removal 
charges  proposed  by  applicant; 

Fair  Value, 

Three  methods  are  presented  for  the  ascertainment  of  the 
present  fair  value  of  applicant's  property  as  a  rate  base,  viz.: 
(a)  Book  value  or  investment  cost  less  depreciation;  (b)  repro- 
duction cost  new  less  depreciation;  (c)  reproduction  cost  new 
less  depreciation  of  the  property  acquired  prior  to  the  war  period, 
plus  investment  cost  of  additions  to  capital  made  during  the 
war  period,  less  depreciation  and  removals. 

From  the  report  of  our  statistician,  Mr.  Nease,  and  from  the 
exhibits,  filed  by  the  applicant's  witnesses,  Messrs.  Tower  and 
Grace,  we  take  the  following  table  of  the  various  values  presented 
for  our  consideration  in  the  decision  of  this  case : 

(1)  Book  value  December  31,  1919,  including  fixed  and  in- 
tangible capital  (Stat.  Kep.)  $9,772,225.46. 

(2)  Book  value  December  31,  1919,  less  intangible  capital 
(Stat.  Rep.)  $8,706,445.11. 

(3)  Book  value  December  31,  1919,  less  intangible  capital 
and  unapplied  depreciation  (Stat  Rep.)  $7,795,612.02. 

(4)  Structural  value  December  31,  1919  (Tower  Ex.  4), 
$7,973,152.88. 

(5)  Composite  value  June  30,  1919  (Grace's  Ex.  No.  1), 
$8,335,589. 
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(6)  Structural  value  December  31,  1919    (Tower  Ex.  Xo. 
5),  $8,926,742. 

(7)  Fair  value  June  30,  1919  (Grace  Ex.  Xo.  1),  $9,300,- 
137. 

(8)  Composite  value  December  31,  1918  (Grace  Ex.  Xo.  6), 
$9,311,434. 

(9)  Reproduction  value  December  31,  1918  (Grace  Ex.  'So. 
7),  $11,175,113.97. 

(10)  Fair  value  December  31,  1919  (Tower  Ex.  Xo.  5)  $9,- 
919,429. 

"Structural  value,"  as  used  in  the  above  table,  is  reproduc- 
tion value  less  accrued  depreciation.  "Intangible  capital"  rep- 
resents the  difference  between  the  purchase  price  or  cost  of  the 
properties  purchased  by  the  applicant  and  the  "structural  value" 
of  such  portion  thereof  as  was  devoted  to  the  public  use.  For  a 
better  understanding  of  this  teim  as  used  herein,  it  should  be 
noted,  that  at  and  before  the  time  of  the  purchase  and  consoli- 
dation of  these  three  telephone  companies,  there  existed,  in  cer- 
tain portions  of  the  state,  especially  the  territory  occupied  by  the 
Consolidated  Telephone  Company,  duplications  in  plant  and 
equipment,  much  of  which  was  removed  and  salvaged,  thus  re- 
ducing the  quantities  and  consequently  the  value  of  the  property 
employed  by  the  applicant  and  its  predecessor  in  the  public  serv- 
ice. As  and  when  these  duplications  were  removed,  the  oper- 
ating company,  as  required  by  the  rules  of  the  Interstate  Com- 
merce Commission,  set  up  on  its  books  the  structural  value  of 
the  remaining  property  as  its  "book  value,"  and  carried  the 
sum  representing  the  difference  between  actual  cost  and  this 
"book  value"  as  "intangible  capital"  to  be  amortized  from  earn- 
ings. 

Item  No.  1,  of  the  above  table,  is  made  up  of  the  following 
items : 

Structural  value  of  property  as  set  up  on  books  January  1, 

1917     '  $6,546,942.61 

Gross  addition  to  capital  from  extensions  and  improvements 

from  January  1,  1917,  to  December  31,  1919   4,100,192.70 

Intangible  capital  December  31,  1919   1,065,770.35 

$11,712,905.66 
Net    value  of  plant  removed  from  January   1,  1917,  to  De- 
cember 31,  1919   $1,940,680.20 

$9,772,225.46 
P.U.R.1921B. 
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Item  Xo.  2  is  the  balance  remaining  after  deducting  from 
Item  No.  1  intangible  capital  to  the  amount  of  $1,065,770.35. 
Item  'No.  3  is  the  same  as  Item  IN'o.  2  less  the  sum  of  $910,- 
843.09,  the  depreciation  reserve  accumulated  by  the  applicant 
and  not  applied.  Item  No.  4  is,  as  stated,  the  structural  value 
of  applicant's  property  as  of  December  31,  1919;  that  is,  the 
reproduction  vahie  new  less  depreciation  as  estimated  by  appli- 
cant's witness,  Tower,  obtained  by  using  average  unit  costs  for 
the  period  1911-1919.  Item  No.  5  is  the  value  obtained  by 
applicant's  witness,  Grace,  as  of  June  30,  1919,  by  taking  re- 
production value  new,  except  as  to  land  and  buildings,  as  of 
December  31,  1915,  less  plant  removed  and  depreciation  and 
adding  thereto  cost  of  additions  made  from  January  1,  1916,  to 
June  30,  1919,  as  depredated.  Item  No.  6  is  the  same  as  Item 
No.  4  to  which  has  been  added  "undistributed  overhead  cost" 
amounting  to  $953,589.  Item  No.  7  is  the  same  as  Item  No. 
5  to  which  has  been  added  $237,048  for  "preliminary  organiza- 
tion and  development  cost ;  "  $500,000  for  "working  capital," 
and  $4  per  station,  or  $227,500,  for  "cost  of  securing  business." 
Item  No.  8  is  a  combination  of  book  value  and  reproduction 
value  new  less  depreciation,  based  on  average  unit  costs  for  the 
preceding  six  years.  Item  No.  9  is  reproduction  value  new  less 
depreciation  based  on  current  prices.  Item  No.  10  is  the  same 
as  Item  No.  6,  to  which  has  been  added  for  "working  capital" 
$500,000,  for  "preliminary  organization  and  development  cost," 
$261,895,  and  for  "cost  of  securing  business,"  $230,792. 

The  difference  between  fair  value  as  shown  in  the  estimates 
made  by  the  witnesses,  Grace  and  Tower,  is  due,  chiefly,  to  the 
fact  that'  Grace's  estimate  is  made  as  of  June  30,  1919,  and 
Tower's  estimate  as  of  December  31,  1919,  and  to  the  further 
fact  that  Grace  used  book  values  for  land  and  buildings  while 
Tower  us^d  the  straight  reproduction  new  basis. 

The  following  table  shows,  the  purchase  price  or  amount  paid 
by  the  applicant,  the  book  value,  including  fixed  and  intangible 
capital,  and  the  structural  value  of  the  three  properties  pur- 
chased by  the  applicant  as  of  December  31,  1917: 
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C.  &  P.  Telephone  Co 

Central  District  Telephone  Co. 
Consolidated  Telephone  Co.  . . . 


Pur.  Price.    Book  Value. 


Structural 
Value. 


$2,344,000  $2,875,505.40^  $2,870,147.17 
2,178,000  2,444.151. .38  2,443,989.20 
2,298,000      2,318,189.64      1,232,906.24 


$6,820,0001  $7,637,846,421   $6,540,942.61 


It  is  to  be  observed  from  the  above  table  that  the  structural 
value  of  these  properties  was  $273,057.39  less  than  the  purchase 
price ;  and  that  the  book  value  as  carried  by  these  companies  at 
the  date  of  sale  was  $817,846.42  more  than  the  purchase  price 
and  $1,090,903.81  more  than  the  structural  value.  Of  the  last 
named  sum,  $1,085,283.40  was  intangible  capital  carried  on  the 
books  of  the  Consolidated  Telephone  Company. 

The  applicant  took  as  its  book  value,  the  structural  value  of 
these  properties,  ascertained  on  the  basis  of  reproduction  new 
less  depreciation  and  fixed  as  its  book  value,  as  of  the  first  oi 
January,  1917,  $6,546,942.61.  The  difference  between  the  book 
value  at  the  time  of  the  purchase  and  the  book  value  as  set  up 
by  the  applicant  company,  is  $1,090,903.81.  This  sum,  the  com- 
pany has  carried  upon  its  books  as  intangible  capital,  the  same 
varying  from  year  to  year  with  additions  and  removals,  and  as 
the  reserve  for  amortization  -was  collected  and  applied.  The 
amount  carried  as  intangible  capital  on  the  first  of  January, 
1920,  chargeable  to  its  property  in  West  Virginia  being  the  sum 
of  $1,065,770.35.  This  sum  is  not  taken  into  consideration  or 
included  in  any  of  the  values  presented  by  the  witnesses  of  the 
company  as  a  basis  for  present  fair  value,  and  the  applicant 
makes  no  claim  for  any  return  thereon. 

For  the  purpose  of  checking  the  accuracy  of  the  inventory  of 
its  physical  property  submitted  by  the  applicant,  we  required,  it 
to  submit  such  inventory  segregated  by  counties,  and  for  this 
purpose,  accepted  its  report  made  to  the  Board  of  Public  Works 
of  this  state  as  the  basis  of  assessment  for  taxation  On  account 
of  the  labor  and  expense  involved,  and  the  inadequacy  of  our 
^engineering  force,  we  deemed  it  impracticable  to  check  this  in- 
ventory for  the  whole  state,  and,  therefore,  directed  our  engineer 
to  make  an  inventory  and  check  of  applicant's  physical  property 
in  Kanawha  county,  which  represented  about  fourteen  per  cent 

of  its  entire  property  within  the  state.     The  inventory,  as  sub- 
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mitted  by  the  applicant,  showed  quantities  as  of  December  31, 
1919,  while  the  field  count  or  check  made  by  our  engineer  was 
^approximately  three  months  later.  This  check,  as  shown  by  the 
report  of  our  engineer,  verified  the  accuracy  of  the  report  as 
submitted  by  the  applicant,  and  in  a  number  of  instances  the 
quantities  developed  by  the  .field  count  were  substantially  in  ex- 
cess of  those  reported  by  the  applicant.  A  comparison  of  the 
quantities,  ascertained  by  the  field  count  made  by  our  engineer 
with  the  company's  tax  report  of  quantities,  weighted  by  appli- 
cation of  company's  unit  prices,  shows  the  values  thus  ascer- 
tained to  exceed  those  submitted  by  the  company,  based  on  said 
unit  prices  by  .735  per  cent. 

The  investigation  of  the  books  of  the  company  as  made  by  our 
statistician  shows  that  the  same  have  been  kept  in  the  form  pre- 
scribed by  the  rules  of  the  Interstate  Commerce  Commission, 
and  the  findings  of  our  statistician. confirm  and  verify  the  statis- 
tics submitted  by  the  applicant,  showing  its  book  values  and 
operating  income  and  expenses.  We,  therefore,  accept,  as  sub- 
stantially correct,  the  statement  submitted  by  the  applicant, 
showing  quantities  of  physical  property  and  investment  cost 
thereof,  as  well  as  its  earnings  and  expenses  from  operations. 

At  the  request  of  our  engineer,,  the  applicant  compiled  a  state- 
ment, showing  the  reproduction  cost  new,  less  depreciation  of  all 
of  its  physical  property  in  the  state  of  West  Virginia,  based 
upon  unit  costs  derived  from  the  study  of  the  cost  of  work  com- 
pleted during  the  period  1911-1919.  This  statement  was  filed 
as  "Tower  Exhibit  Xo.  4."  After  a  careful  study  of  jthis  stai:e- 
ment,  our  engineer,  at  our  request,  made  a  report  thereon,  in 
connection  with  his  previous  report,  hereinbefore  referred  to,  in 
which  he* says: 

"In  conclusion,  after  having  made  an  inventory  of  the  prop- 
erties of  the  applicant,  within  Kanawha  county,  and  after  hav- 
ing compared  the  result  of  this  inventory  with  that  part  of  the 
return  to  the  board  of  public  works  applicable  to  the  same  county 
and  having  found  the  total  quantities  for  the  state  as  set  forth 
in  the  above  return  comparable  with  the  total  quantities  from 
which  was  derived  from  the  reproduction  cost  new,  as  broui^ht 
out  in  column  "F"  of  "Tower  Exhibit  Xo.  4,"  and  having  further 

made  a  sufficient  study  of  the  unit  costs  from  which  was  derived 
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the  reproduction  cost  new  as  set  forth  in  column  ^T''  of  Tower 
Exhibit,  to  be  satisfied  with  their  equity,  it  is  believed,  taking 
the  average  of  the  seven  and  one-half  year  period,  ending  about 
December  31,  1918,  as  a  basis  for  the  unit  costs,  that  the  values 
as  set  forth  in  this  exhibit  as  representing  reproduction  cost 
new,  as  of  December  31,  1919,  are  fair  and  just." 

In  this  connection,  it  is  worthy  of  note  that  the  structural 
value,  as  shown  in  "Tower  Exhibit  Xo.  4,''  of  $7,973,152.88 
closely  approximates  the  book  value  as  found  by  our  statistical 
department  of  $7,795,612.02  after  deducting  unapplied  depreci- 
ation. 

We  deem  it  unnecessary  to  go  into  an  extended  discussion  of 
the  various  methods  adopted  and  employed  by  courts  and  Com- 
missions for  the  ascertainment  of  present  fair  value 

[1]  Undoubtedly  the  Supreme  Court  of  the  ITnitpd  States 
has  not  receded  from  its  pronouncement  in  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Eep.  418,  namely,  that 
each  of  the  elements  there  found  to  properly  enter  into  the  con- 
sideration of  fair  value  should  be  given  such  weight  as  may  be 
just  and  right  in  each  case.  However,  there  is  a  noticeable  ten- 
dency in  the  more  recent  decisions  to  give  controlling  eflfect  either 
to  the  actual  investment  cost  or  to  reproduction  new  less  depre- 
ciation. 

The  supreme  court  of  West  Virginia,  in  the  case  of  Coal  & 
Cok6  E.  Co.  v.*  Conley,  67  W.  Va.  129,  191,  67  S.  E.  613,  in 
defining  what  should  be  taken  into  consideration  in  arriving  at 
fair  value,  says: — 

"However,  it  seems  to  be  generally  held  that,  in  the  absence 
of  peculiar  and  extraordinary  conditions,  such  as  a  more  costly 
plant  than  the  public  sendee  of  the  community  requires,  or  the 
erection  of  a  plant  at  an  actual  though  extravagant  cost,  or  the 
purchase  of  one  at  an  exorbitant  or  inflated  price,  the  actual 
amount  of  money  invested  is  to  be  taken  as  the  basis.     .     .     ." 

The  methods  here  presented  for  our  consideration  are  repro- 
duction new  less  depreciation,  investment  cost,  and  a  combination 
of  reproduction  new  and  investment  cost.  It  is  generally  con- 
ceded that  no  hard  and  fast  rule  should  be  established  for  the 
ascertainment  of  fair  value,  but  that  in  the  last  analysis,  fair 

value  should  be  determined  by  the  exercise  of  sound  judgment 
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as  applied  to  all  pertinent  facts  developed  in  each  particular  case. 

After  maturely  considering  the  various  methods  and  figures 
presented  as  a  basis  for  the  ascertainment  of  the  present  fair 
value  of  applicant's  property,  or  the  sum  upon  which  it  is  en- 
titled to  earn  a  return,  we  have  concluded  that  the  book  value  of 
applicant's  property,  as  established  immediately  after  its  purchase 
on  the  first  day  of  January,  1917;  plus  additions  to  capital  made 
during  the  years  1917,  1918,  and  1919,  and  less  the  book  value 
of  plant  removed  during  that  period,  is,  under  the  circumstances 
in  this  case,  the  most  equitable  basis  for  the  ascertainment  of 
fair  value.  The  structural  value  of  the  plant  as  purchased  was 
ascertained  on  the  basis  of  prewar  cost,  the  additions  to  plant 
during  the  three  years  above  mentioned  having  been  made  dur- 
ing the  period  when  war  prices  prevailed.  It  seems  apparent 
that  it  would  be  extremely  difficult,  if  not  impossible,  to  find  an 
average  imit  cost  that  would  be  fairly  applicable  to  construction 
made  in  part  at  prewar  and  in  part  at  war  prices,  especially  if 
the  same  is  to  be  of  value  as  a  basis  for  future  rate  making. 

It  is,  therefore,  our  conclusion  that  the  present  fair  value  of 
applicant's  property  is  its  book  value  as  fixed  at  the  time  it  was 
purchased,  its  structural  value,  plus  additions  to  capital  sincu 
made,  less  earned  depreciation  and  the  value  of  plant  removed. 
To  this  will  be  added  a  reasonable  allowance  for  intangible  value 
as  will  hereinafter  appear. 

Depreciation. 

Depreciation,  as  applied  to  a  telephone  company,  is  defined 
as  the  lessened  value  of  tangible  property,  from  wear  and  tear 
(not  covered  by  current  repairs),  from  obsolescence  and  inade- 
quacy, from  age,  new  inventions  or  discoveries,  from  popular 
demand  or  public  requirements  or  from  losses  through  destruc- 
tion of  property  by  extraordinary  casualties.  The  rate  of  de- 
preciation should  be  such  as  to  distribute  as  nearly  as  may  be 
evenly  throughout  the  life  of  the  depreciable  property,  the  bur- 
den of  replacements,  and  cost  of  capital  consumed  during  a 
given  period,  and  should  be  based  upon  the  average  life  of  the 
unit  when  applied  to  the  several  classes  of  property.     Its  funo- 

tion  is  to  provide  a  fund  from  which  necessary  repairs  and  ro- 
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placements  may  be  made  so  that  the  original  capital  may  be 
preserved  intact. 

[2]  At  the  time  of  the  consolidation  and  merger  of  the  Ches- 
apeake &  Potomac  Telephone  Company,  the  Central  District 
Company,  and  the  Consolidated  Telephone  Company,  the  books 
of  the  applicant  show  a  balance  in  its  reserve  for  depreciation, 
of  $1,287,691.66.;  During  the  three  years,  1917,  1918,  and 
1919,  the  applicant  set  aside  from  earnings  a  further  reserve 
for  depreciation  of  $1,207,819.09,  and  during  the  same  period 
charged  off  as  realized  depreciation  $1,531,438.45,  leaving  a 
balance  in  its  reserve  for  depreciation  at  the  end  of  the  year 
1919,  of  $964,072.30.  The  average  percentage  of  depreciation 
contributed  from  earnings  during  this  three-year  period  is  5.135 
per  cent  of  the  average  fixed  capital,  and  the  average  percentage 
realized  and  charged  off  during  said  period  is  6.611  per  cent, 
resulting  in  a  reduction  of  the  depreciation  fund  in  reserve  at 
the  beginning  of  the  year  1917,  from  $1,287,691.66  to  $964,- 
072.30  at  the  end  of  the  year  1919.  The  •  applicant's  reve- 
nues from  the  operation  of  its  telephone  system  for  this  three- 
year  period  were  not  sufficient  to  pay  operating  expenses  and 
taxes  and  to  provide  for  the  depreciation  reserve  of  $1,207,- 
819.09  as  set  up  on  its  books,  and  resulted  in  a  deficit 
for  the  period  of  $517,283.92,  so  that  the  depreciation  actually 
earned  during  this  period,  after  paying  operating  expenses  and 
taxes,  was  the  sum  of  $690,535.17  instead  of  the  sum  above 
mentioned.  The  earned  depreciation  is  equal  to  about  8.8  per 
cent  of  the  average  value  of  fixed  capital  or  less  than  3  per  cent 
per  year.  As  we  have  stated,  at  the  time  of  the  consolidation  of 
the  three  telephone  systems  above  named,  there  were  instances 
of  duplication  of  lines,  exchanges,  and  equipment,  especially  in 
the  territory  occupied  by  the  Consolidated  Telephone  Company, 
which  it  seems  has  resulted  in  the  removal  or  abandonment  of 
plant  in  that  territory  of  a  value  in  excess  of  that  which  would 
normally  obtain  in  the  absence  of  such  duplication.  The  appli- 
cant's percentage  of  depreciation,  as  above  stated,  is  based  upon 
the  average  value  of  its  fixed  capital  for  each  year.  A  substan- 
tial part  of  applicant's  tangible  property,  such  as  land  and  rights 
of  way,  does  not  depreciate,  and,  therefore,  the  sum  set  up  for 
depreciation,  if  applied  to  the  depreciable  property,  only,  would 
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show  a  higher  percentage.  The  rate  of  depreciation,  as  sot  up 
on  the  applicant's  books  for  the  cun-ent  year,  is  6.1  per  cent  of 
the  average  value  of  its  fixed  capital,  including  lands,  and  rights 
of  way.  The  applicant  has  now  accumulated  an  unapplied  depre- 
ciation reserve  of  $964,072.30,  although  $517,283.02  of  this 
sum,  as  w^e  have  shown,  was  not  earned,  and  this  reserve  should 
be  reduced  to  that  extent  in  order  to  wipe  out  the  deficit  result- 
ing from  its  operations  for  the  three  years,  1917  to  1919,  in- 
clusive, leaving  a  balance  properly  chargeable  to  depreciation 
reserve  of  $446,788.38. 

We  do  not  desire  to  bo  understood  as  having  approved  the 
applicant's  method  of  setting  up  its  depreciation  reserve,  but 
inasmuch  as  there  is  a  wide  divergence  of  opinion  between  en- 
gineers as  to  the  rate  and  method  of  applying  depreciation  to 
property  of  this  character,  and  in  view  of  the  fact  that  appli- 
cant's reserve  for  depreciation  has  been  much  depleted  by  lack 
of  adequate  revenues  during  the  past  three  years;  for  the  pur- 
pose of  this  case  and  pending  further  investigation  upon  this 
subject,  we  are  of  opinion  to  accept  the  rate  of  depreciation 
which  the  applicant  insists  is  necessary  for  the  protection  of  it^^ 
investment.  This  sura  will  be  allowed  in  our  consideration  of 
the  amount  of  revenue  needed  by  applicant  in  order  to  provide 
for  its  operating  expenses,  and  taxes,  and  a  return  upon  the  value 
of  its  investment. 

I  Preliminary  Organization  and  Development  Cost. 

*  [3]  The  applicant  asks  an  allowance  of  2^  per  cent  of  its  prop 
erty  value  to  cover  preliminary  organization  and  developm(»nt 
costs  that  are  not  reflected  by  its  books  showing  investment  cost. 
This  element  of  value  is  universally  recognized  by  valuation 
engineers,  and  is  usually  included  in  ascertaining  fair  value  tor 
rate  purposes  under  "overhead"  or  "going  value.''  We  are  of 
opinion,  that  in  this  case,  all  expenses  incurred  under  this  head, 
since  the  merger  of  the  three  properties,  as  hereinbefore  men 
tioned,  would  appear  in  the  applicant's  books  of  account,  either 
as  operating  expenses  or  additions  to  capital,  and  since  we  have 
allowed  as  a  part  of  fair  value  the  full  amount  of  all  additions 
to  capital  since  the  merger,  a  percentage  allowance  on  the  value 
of  such  capital  additions  would  be  a  duplication.  But  since 
P.U.R.1921P 
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the  applicant  set  up  at  the  time  of  the  merger  the  structural  value 
of  the  three  plants  purchased  as  its  book  value,  the  preliminary 
organization  and  development  cost  would  not  be  reflected  in  the 
structural  value  of  such  property.  This  value  was  approxi- 
mately $6,647,000.  We,  therefore,  allow  2|  per  cent  of  this 
value  to  cover  organization  and  development  costs  prior  to  mer- 
ger, or  $164,000. 

Cost  of  Secnnng  Business. 

[4]  The  applicant  asks  for  an  allowance  at  the  rate  of  $4 
per  station  as  the  cost  of  securing  business.  This  is  ordinarily 
termed  "going  value,"  being  the  diflference  between  the  value  of 
a  plant  without  business  and  a  plant  organized  and  assembled 
and  with  business  secured.  This  is  a  value  which  inheres  in  a 
going  concern  and  must  be  given  consideration  by  courts  and 
Commissions  in  arriving  at  fair  value.  The  applicant's  busi- 
ness was  a  going  concern  when  acquired,  with  52,877  stations 
which  have  since  been  increased  approximately  60,000  stations. 
We  do  not  approve  of  the  method  of  basing  allowance  for  going 
value  on  the  number  of  stations  as  there  are  cases  in  which  other 
elements  should  be  considered.  Such  part  of  the  cost  of  secur- 
ing new  business,  as  cannot  be  properly  chai'ged  to  expense  of 
operation,  is  an  addition  to  capital  and  should  be  so  assigned 
when  the  expenditure  is  made.  On  the  basis  of  present  stations, 
applicant  would  be  entitled  to  additional  value  on  this  account 
of  approximately  $20,000.  Like  many  other  elements  in  rate 
making,  the  basis  for  allowance  for  going  value  cannot  be  re- 
duced to  a  mathematical  formula.  In  this  case  we  allow  $200,- 
000  as  the  additional  value  of  the  applicant's  business  as  a  going 
concern. 

Working  Capital. 

[6]  The  applicant  asks  a  further  allowance  of  $500,000  for 
working  capital ;  that  is,  suflBcient  cash  to  carry  on  the  business 
plus  the  value  of  materials  and  supplies  required  to  be  kept  on 
hand  to  meet  current  demands  and  not  inventoried  or  appraised 
as  a  part  of  the  physical  plant.     It  has  been  our  practice  in  the 
past  to  allow  for  cash  working  capital  from  one-eighth  to  one- 
twelfth  of  the  annual  gross  operating  expenses,  so  that  the  util- 
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ity  may  have  suiBcient  cadi  on  hand  to  meet  the  operating  ex- 
penses incurred  between  the  time  of  rendering  the  service  and 
the  time  of  payment  therefor.  It  has  been  shown  by  the  evi- 
dence in  this  case  that  bills  for  exchange  service  are  rendered 
in  advance,  and  that  bills  for  toll  service  are  not  rendered  until 
the  end  of  each  month;  that  the  exchange  revenue  comprises 
about  two-thirds  and  the  toll  revenue  one-third  of  applicant's 
income;  that  the  payment  of  exchange  bills  is  delayed  on  an 
average  of  ten  days  and  of  toll  bills  an  average  of  forty-five 
days;  and  that  the  general  weighted  average  of  delay  in  pay- 
ment of  bills  is  from  twenty  to  twenty-two  days.  We  are,  there- 
fore, of  opinion  that  an  allowance  of  one-twelfth  of  applicant's 
annual  operating  expenses,  as  cash  for  working  capital,  is  liberal. 
Based  on  applicant's  experience  for  the  three  preceding  years, 
this  allowance  should  be  approximately  $150,000.  To  this  sum 
should  be  added  the  value  of  the  average  amount  of  materials 
and  supplies  required  to  be  kept  on  hand  and  not  included  in 
plant  inventory,  which  we  estimate  to  be  about  $225,000.  We 
are,  therefore,  of  opinion  to  allow  as  working  capital  the  aggre- 
gate of  the  two  sums  above  mentioned,  or  $375,000. 

Applying  our  conclusions  regarding  fair  value  of  applicant's 
property,  a«  above  set  forth,  we  obtain  the  following  result : 

Book  value  January  1,  1917  $6,546,942.61 

Gross  additions  made  during  the  years  1917,  191S  and  1919       4,100,192.70 

$10,647,135.31 
Plant  removed  during  years  1917,  1918  and  1919   1,940,680.20 

$8,706,455.11 

Preliminary  organization  and  development  cost    $164,000.00 

Cost  of  securing  business  (going  value)    200,000.00 

Working  capital   375,000.00 

Additions  to  capital  made  from  January  1,  to  June  30,  1920         200,000.00 

$0,645,455.11 
Less  earned  depreciation   446,788.38 

$9,198,666.73 

(Note. — A  report  of  net  additions  to  capital  made  from  January  1,  1920, 
to  June  30,  1920,  was  furnished  by  applicant  at  our  request.) 

From  the  foregoing  it  will  appear  that  in  round  figures  the 
fair  value  of  applicant's  property,  as  of  J.une  30,  1920,  and  up- 
on which  it  is  entitled  to  earn  a  reasonable  rate  of  return  is  $9,- 
200,000. 

P.U.R.1921B. 
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Division  of  Toll  Revenue. 

The  lines  of  the  applicant  connect  with  the  toll  or  long  dis- 
tance lines  of  the  American  Telephone  &  Telegraph  Company. 
Under  contract  between  the  applicant  and  the  American  Tele- 
phone &  Telegraph  Company,  the  applicant  is  required  to  route 
all  messages  outside  of  its  teri'itory  over  the  lines  of  the  Ameri- 
can Telephone  &  Telegraph  Company.  As  compensation  for 
handling  outgoing  toll  messages,  the  contract  provides  that  the 
applicant  shall  receive  15  per  cent  of  the  amount  charged  for 
such  toll  message  not  to  exceed  20  cents  for  any  one  communi- 
cation, but  when  the  operator  is  furnished  by  the  American 
Telephone  &  Telegraph  Company  at  the  exchange  of  the  appli- 
cant, the  compensation  to  be  paid  for  such  communication  shall 
not  exceed  10  cents,  and  double  this  compensation  for  messages 
originating  at  a  public  telephone  pay  station. 

By  resolution  adopted  by  the  executive  committee  of  the 
American  Telephone  &  Telegraph  Company  on  December  5, 
1917,  the  compensation  provided  for  in  the  contract  was  in- 
creased to  25  per  cent  of  the  toll  for  each  message,  but  not  ex- 
ceeding 30  cents  for  any  single  communication,  and  where  the 
connecting  company  furnished  the  operator,  25  per  cent  of  the 
toll  for  such  message,  but  not  exceeding  12  cents  for  any  single 
connection,  and  double  this  compensation  for  messages  origina- 
ting at  a  pay  station.  This  resolution  resen-es  the  right  of  the 
American  Telephone  &  Telegraph  Company  to  discontinue  the 
extra  payment  provided  for  therein  at  any  time,  and  to  resume 
payment  under  the  terms  of  the  contract.  The  applicant  re- 
ceives no  compensation  for  incoming  toll  messages  except  a  pro 
rata  based  on  line  mileage  used. 

On  account  of  the  intercorporate  relations  existing  between 
the  applicant  and  the  American  Telephone  &  Telegraph  Com- 
pany, the  equity  of  the  division  of  the  tolls  handled  as  aforesaid 
by  {he  applicant  has  been  questioned  by  the  protestants.  In 
response  to  the  request  of  protestants,  the  applicant  has  fur- 
nished a  memorandum  showing  approximately  the  extra  cost 
involved  in  handling  long  distance  messages  and  the  total  com- 
pensation received  by  it  from  such  business.     This  statement 

shows  that  practically  all  long  distance  messages  are  handled  by 
P.U.R.1921B.  8 
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the  applicant's  toll  operators;  that  the  total  compensation  re- 
ceived by  it  from  such  business  for  one  year,  based  on  the  busi- 
ness received  during  the  first  four  months  of  1920,  aggregates 
the  sum  of  $47,732.33,  and  that  the  total  extra  expense  of  hand- 
ling such  business  amounted  to  $43,943.73,  or  an  excess  of  com- 
pensation over  cost  of  $3,788.60  for  the  year.  The  applicant 
estimates  that  the  total  cost  of  investment  in  central  office  equip- 
ment, land  and  building,  assignable  to  long  distance  business, 
is  $58,368,  and  upon  that  basis,  the  business  netted  a  return 
equivalent  to  6.49  per  cent  upon  the  cost  of  said  investment. 
This  statement,  on  its  face,  would  seem  to  indicate  that  the  ap- 
plicant is  receiving  an  adequate  compensation  for  the  services 
it  renders,  provided  it  shows  the  value  of  all  property  in  its 
plant  properly  assignable  to  such  business.  The  figures  sub- 
mitted show  that  as  the  result  of  this  contract,  applicant  re- 
ceives an  average  of  slightly  more  than  16  per  cent  of  the  total 
amount  collected  for  this  toll  service. 

It  has  been  shown  in  the  case  of  the  largest  independent  tele- 
phone company  operating  in  this  state  that  it  receives  a  flat 
rate  of  24  per  cent  of  the  total  amount  billed  for  all  toll  messages 
originating  at  its  exchanges,  regardless  of  the  distance  such  mes- 
sage may  be  carried  over  the  lines  of  the  originating  company, 
and  regardless  of  the  total  amount  received  for  the  commimica- 
tion.  This  would  seem  to  be  a  better  contract  than  the  one  ex- 
isting between  the  applicant  and  the  American  Telephone  & 
Telegraph  Company.  Under  a  similar  contract  applicant  would 
receive  on  the  basis  of  the  figures  submitted,  about  $20,000  addi- 
tional net  revenue  annually.  Taking  into  consideration  the  ag- 
gregate of  applicant's  annual  revenues  and  expenses,  this  addi- 
tional revenue  would  not  materially  affect  the  result  of  this 
case.  Consideration,  however,  will  be  given  to  the  present  basis 
of  division  of  tolls  as  between  the  applicant  and  the  American 
Telephone  &  Telegraph  Company  in  fixing  the  aggregate  reve- 
nues the  applicant  is  entitled  to  receive  from  its  business  in 
West  Virginia. 

Installation  and  Removal  Charge. 

During  the  period  of  Federal  control  the  Postmaster  General 
introduced  an  additional  charge  to  telephone  users  throughout 
P.U.R.1921B. 
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the  country  affecting  all  new  telephones  installed  as  well  as  all 
telephones  removed  from  one  location  to  another,  whether  in- 
side or  outside  the  building  where  formerly  located. 

As  stated  in  the  Postmaster  General's  Order  of  August  28, 
1918,  establishing  a  charge  of  from  $5  to  $15  to  be  paid,  by  the 
subscriber  for  the  installation  and  removal  of  telephones,  the 
primary  purpose  and  object  of  the  rate  then  fixed  was  to  conserve 
labor  and  material  during  the  war  period,  but  also  to  eliminate 
a  cost  formerly  borne  by  the  permanent  telephone  user.  After 
the  armistice  was  signed  and  the  necessity  for  conservation  of 
material  and  labor  removed,  this  charge  was  fixed  as  follows : 

Schedule  1.  Applying  to  new  or  additional  service  facilities. 
Service  connection  charge  for  each  unit  of  facilities  involved, 
$3.50. 

Schedule  2,  Applying  to  service  and  facilities  already  in- 
stalled which  are  applied  for  prior  to  their  discontinuance  and 
iissumed  by  the  applicant  without  lapse  in  the  rendition  of  or 
charges  for  service.  Service  connection  charge  covering  all  of 
the  service  and  facilities  retained,  $3.  (The  charge  hereunder 
shall  not  exceed  the  charge  which  would  apply  for  the  same  fa- 
cilities under  Schedule  3.) 

Schedule  3,  Applying  to  service  where  facilities  are  already 
installed  and  no  change  in  type  or  location  is  involved,  but  where 
there  is  a  lapse  in  the  rendition  of  service.  Service  connection 
charge  for  ea(?h  unit  of  the  existing  facilities  used,  $1.50. 

Prior  to  the  introduction  of  these  new  charges  by  the  Post- 
master General,  the  telephone  company  made  no  charge  for  in- 
stallations or  removals  or  change  in  name  or  location  but  in- 
stead imposed  the  higher  rate  for  telephone  service  to  short  term 
users,  i.  e.,  those  subscribers  using  the  telephone  less  than  one 
year.  This  higher  rate  was  not  required  to  be  paid  in  advance 
and  subscribers  often  violated  their  contract  by  discontinuing  the 
use  of  the  service  before  the  expiration  of  the  minimum  time 
provided  in  the  contract,  and  without  paying  the  penalty  or 
higher  rate  provided  for  the  short  term  users,  thus  resulting  in 
loss  to  the  company,  the  amount  involved  usually  being  so  small 
4is  to  not  justify  the  expense  of  collection. 

Gretz  Exhibit  ^o.  5,  tiled  as  a  part  of  the  applicant's  evi- 
dence,   shows   that  during   the   year   1917,    14,862   telephones 
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were  installed  and  14,202  disconnected  or  a  net  gain  for  the  year 
of  660 ;  for  the  year  1918,  10,897  telephones  were  installed  and 
9,633  disconnected  or  removed — a  net  gain  for  the  year  of  1,- 
264;  for  the  first  six  months  in  1919,  6,452  telephones  were  in- 
stalled and  4,424  removed  or  disconnected — a  net  gain  for  the 
six  months  of  2,028. 

The  evidence  shows  that  the  expense  of  installing  a  telephone 
ranges  from  $12  to  $15  and  that  in  the  case  of  new  installation, 
about  seven  dollars  and  eighty  cents  of  this  cost  has  heretofore 
been  charged  to  operating  expense — this  cost  being  divided  as 
cost  of  putting  in,  $2.85  and  of  taking  out,  $4.95,  the  difference 
being  due  to  charging  off  labor  and  wire  that  had  been  capital- 
ized when  the  installation  was  made.  In  the  case  of  an  exten- 
sion telephone,  the  cost  of  putting  in  and  taking  out  heretofore 
charged  to  operating  expense,  amounted  to  $5.32,  and  the  case 
of  an  outside  removal,  the  cost  of  putting  in  and  taking  out 
amounted  to  $7.84. 

[6]  The  object  of  imposing  the  installation  and  removal 
charge  is  to  relieve  the  whole  body  of  subscribers  from  bearing 
the  expense  involved  and  to  impose  a  portion  of  this  expense  up- 
on those  subscribers  directly  responsible  therefor.  It  is  shown 
that  a  great  many  subscribers  use  their  telephones  for  years  with- 
out change  or  removal,  while,  as  it  is  shown  by  the  figures  above 
given,  a  lage  percentage  of  the  subscribers  are  short  term  users 
only.  It  is  estimated  that  the  average  term  of  the  ordinary  tele- 
phone user  does  not  exceed  one  and  one  half  years.  It  is,  there- 
fore, obvious  that  the  cost  involved  in  new  installations  and  re- 
movals amounts  to  a  very  substantial  sum  which,  before  the  in- 
troduction of  the  installation  and  removal  charge,  was  borne  by 
the  whole  body  of  subscribers  as  part  of  operating  expense.  The 
applicant  claims  that  the  revenue  derived  from  this  charge  dur- 
ing the  year  1919  amounted  to  approximately  $55,000.  It  does 
not  seem  equitable  to  require  the  long  term  telephone  user  to  be 
burdened  with  an  expense  occasioned  by  the  short  term  user  or 
by  removals  made  to  suit  the  whim  or  fancy  of  subscribers. 

Division  of  Exchange  Revenues. 

[7]  Two  methods  have  been  suggested  to  the  Commission  for 

the  ascertainment  of  the  revenue  needed  by  the  applicant  to  con- 
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duct  its  business,  which,  for  convenience,  we  will  term  the  "state 
wide  method"  and  the  ^'exchange  method."    By  the  '^state  wide 
method"  it  is  proposed  that  the  property  value,  income,  and  ex- 
penses of  the  applicant,  for  the  state  as  a  whole,  be  considered ; 
that  the  several  exchanges  operated  by  applicant  be  classified 
upon  the  basis  of  the  number  of  stations  in  its  local  service  area 
(the  area  within  which  the  subscribers  may  talk  without  pay- 
ment of  toll),  and  that  the  revenue  necessary  to  afford  the  appli- 
cant a  fair  return  upon  its  investment  be  raised  by  fixing  rates 
graduated  upon  the  number  of  Rations  in  such  local  service 
area,  the  maximum  rates  being  paid  by  subscribers  to  exchanges 
having  the  largest  number  of  stations  in  their  local  service  area, 
and  rates  for  other  exchanges  being  graduated  downward  upon 
the  basis  of  the  number  of  stations  in  the  local  service  area.   By 
the  "exchange  method"  it  is  proposed  that  the  applicant's  invest- 
ment, income  and  operating  expenses,  properly  assignable  to 
each  exchange  in  the  state,  be  ascertained  and  such  rates  fixed 
for  each  exchange  as  would  afford  the  applicant  a  reasonable  re- 
turn upon  its  investment  assignable  to  such  exchange.     For  the 
purposes  of  this  case  we  have  tentatively  adopted  the  "state  wide 
method,"  for  several  reasons.    The  business  of  the  applicant  for 
the  entire  state  is  operated  under  one  management  and  as  a 
single  unit;  a  certain  proportion  of  the  general  expense  and  of 
the  total  property  value  is  assignable  to  each  local  exchange ;  the 
value  of  the  service  is  assignable  to  each  local  exchange ;  the  value 
of  the  service  to  any  particular  exchange  is  materially  affected 
by  the  ability  of  subscribers  in  such  exchanges  to  communicate 
with  other  sections  of  the  state.    We,  therefore,  found  it  very  dif- 
ficult to  determine  what  property  value  and  what  expense  should 
be  assigned  to.  any  given  exchange.    The  question  of  income  does 
not  present  equal  difficulty.    The  rates,  as  hereinafter  fixed,  have 
been  based  upon  the  cost  of  the  service  for  the  whole  state,  and 
while  the  value  of  the  service  enters  somewhat  into  our  consider- 
ation, we  are  sensible  of  the  fact  that  the  method  we  have  adopt- 
ed may  develop  inequalities  and  unjust  discrimination  as  be- 
tween exchanges.   We  have  been  handicapped  in  the  investigation 
of  this  case  by  lack  of  sufficient  appropriation  to  make  the 
study  and  investigation  necessary  in  order  to  determine  whether 

either  plan  should  be  adopted,  or  a  combination  of  the  two,  and 
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what  weight  should  be  given  to  the  cost  of  service  and  to  the 
value  of  service.  We  hope  in  the  early  future  to  be  able  to  make 
a  further  study  of  these  questions  and  to  correct  any  inequalities 
that  may  result  from  the  method  we  have  adopted. 

Rates. 

For  the  purpose  of  establishing  rates  upon  the  basis  of  the 
'^state  wide  plan,"  which  we  have  tentatively  adopted,  as  above 
stated,  we  have  divided  the  several  exchanges  operated  by  the 
applicant  within  the  state  into  ten  classes,  immbered  from  A  to 
J,  inclusive,  upon  the  basis  of  the  number  of  stations  in  the  local 
service  area,  as  shown  in  the  following  schedule : 

Class  A — (Over  15,000  stations)   Wheeling,  Woodsdale. 

Class  B — (Over  10,000  to  15,000  stations)  Benwood,  War- 
wood,  Elm  Grove. 

Class  C— (5,000  to  10,000  stations)  Charleston  (Capitol), 
South  Charleston,  Kanawha,  Huntington. 

Class  D — (4,000  to  5,000  stations)  Parkersburg,  Clarksburg. 

Class  E — (3,000  to  4,000  stations)  Farmington,  Follansbee, 
Weirton,  Williamstown,  Fairmont. 

Class  F— (2,000  to  3,000  stations)  Laurel  Point,  Morgan- 
town,  Grafton. 

Class  G — (1,000  to  2,000  stations)  Keyser,  Piedmont,  West- 
on, Martinsburg,  Hedgesville,  Inwood,  Sistersville,  Jane  Lew. 

Class  H — (500  to  1,000  stations)  Moundsville,  Logan,  Hin- 
ton,  Wellsburg,  Mannington,  Buckhannon,  St.  Albans,  Elkins, 
Shinnston. 

Class  I — (200  to  500  stations)  Williamson,  Beckley,  King- 
wood,  Terra  Alta,  Philippi,  Sutton,  Oak  Hill,  East  Bank,  Mt. 
Hope,  New  Martinsville,  Montgomery,  Mason  City,  Pt.  Pleas- 
ant, Richwood,  Thurmond,  Dunbar,  Kenova. 

Class  J — (Less  than  200  stations)  Berkley  Springs,  New 
Cumberland,  Madison,.  Spencer,  Fayetteville,  Pennsboro,  Salem, 
Bumsville,  Ravenswood,  Xewburg,  Clendenin,  Mullens,  Bel- 
ington,  Ripley,  West  Union,  Matewan,  Blaine,  Elizabeth,  Cam- 
eron, Glenville,  Tunnelton. 

We  direct  attention  to  the  fact  that  a  number  of  these  ex- 
changes would  be  entitled  to  a  lower  classification  except  for 
the  large  free  talking  area  given  subscribers  of  these  exchanges 
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under  the  present  rules  of  the  applicant.  We  particularly  di- 
rect attention  to  the  city  of  Benwood,  with  590  stations  in  its 
(antral  office  district  and  12,719  stations  in  its  local  service  area ; 
to  the  town  of  Farmington  with  77  stations  in  its  central  office 
district  and  4,398  stations  in  its  local  service  area;  to  the  town 
of  Follamsbee  with  292  stations  in  its  central  office  district 
and  4,383  stations  in  -  its  local  service  area ;  to  the  town  of 
Laiirel  Fork  with  104  stations  in  its  central  office  district  and 
2.326  in  its  local  service  area.  Other  instances  could  be  cited, 
but  the  foregoing  are  sufficient  as  an  illustration  of  the  point  we 
desire  to  emphasize.  This  condition  is  brought  about  by  the 
free  service  being  given  the  smaller  exchanges  to  adjoining  and 
larger  exchanges,  thus  raising  the  classification  of  the  small 
exchange  and,  as  a  consequence,  increasing  the  station  rates.  It 
has  been  shown  in  other  cases  that  where  small  exchanges  are 
given  free  service  to  larger  exchanges  only  a  small  percentage 
of  the  subscribers  in  such  small  exchanges  are  benefited  by  this 
additional  service.  It  seems  clear  to  us  that  in  nearly  every  case 
the  "free  talking^'  area  should  be  restricted  to  the  community 
served  by  the  local  exchange,  and  that  service  to  larger  adjoin- 
ing centers  of  population  should  be  placed  upon  a  toll  basis. 
This  would  result  in  a  material  reduction  of  the  local  exchange 
rate  and  relieve  the  whole  community  from  bearing  the  expense 
of  a  service  used  by  only  a  small  percentage  of  the  local  sub- 
scribers. 

This  application  does'  not  contemplate  changing  any  local 
service  area,  and  we  do  not  feel  justified  in  making  these  changes 
without  notice  and  opportunity  to  be  heard  being  given  the 
people  directly  aflFected.  We  want  it  understood,  however,  that 
in  case  any  community  within  the  state  shall  feel  aggrieved  by 
the  classification  herein  made,  we  shall,  upon  application,  be 
glad  to  reopen  and  re-examine  the  matter,  and  to  make  such 
changes  and  adjustments  as  may  seem  just  and  reasonable. 

'  Licensee  Revenue  Contract. 

[8]  During  the  progress  of  the  hearings  upon  this  applica- 
tion, much  attention  has  been  given,  both  in  the  evidence  and 
in  the  argument  of  counsel,  to  what  is  termed  the  "licensee  reve- 
nue contract,"  existing  between  the  American  Telephone  &  Tele- 
r.U.R.1921B. 
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graph  Company  and  the  applicant,  Chesapeake  &  Potomac  Tele- 
phone Company.  The  American  Telephone  &  Telegraph  Com- 
pany, either  directly  or  indirectly  through  its  various  subsidi- 
aries, owns  all  the  stock  of  the  applicant,  Chesapeake  &  Potomac 
Telephone  Company,  as  well  as  the  stock  of  all  other  bell  tele- 
phone companies,,  operating  within  the  United  States.  It  also 
owns  all  the  stock  of  the  Western  Electric  Company,  which  is 
largely  engaged  in  the  manufacture  and  sale  of  materials  ,and 
supplies  used  largely  by  all  telephone  companies. 

The  American  Telephone  &  Telegraph  Company  has  entered 
into  a  uniform  agieement  with  all  of  its  subsidiaries  operating 
in  the  various  states,  which  has  been  referred  to  in  this  case  as 
the  "licensee  revenue  contract,"  by  the  term  of  which  the  loc^l 
company  pays  to  the  American  Company  4^  per  cent  of  its  gross 
annual  revenue  for  which  in  turn  the  American  Company' fur- 
nishes and  keeps  in  repair  the  telephone  instruments  used  by  the 
local  company  consisting  of  receivers,  transmitters,  and  induc- 
tion coils ;  pemits  the  local  company  to  have  free  use  of  its  patent 
rights;  to  buy  supplies  from  the  Western  Electric  Company 
at  a  discount  not  allowed  the  general  public ;  to  have  the  benefit 
of  the  services  of  the  large  staff  of  engineers  and  accountants 
maintained  by  the  American  Company;  the  benefit  of  the  ad- 
vances and  discoveries  in  the  art  and  science  of  telephony  made 
in  the  extensive  i*esearch  laboratories  maintained  by  the  Amer- 
ican Company;  and  directly  or  through  certain  of  its  subsid- 
iaries, finances  the  local  company. 

The  equity  and  good  faith  of  this  contract  has  been  attacked 
because  of  the  intercorporate  relation  existing  between  the  Amer- 
ican Company  and  the  local  company,  and  because  of  the  basis 
upon  which  compensation  for  the  service  performed  by  the  Amer- 
ican Company  is  computed. 

It  is  urged  in  support  of  this  contract  by  the  applicant  that 
the  advantages  accruing  to  it  by  reason  of  the  contract  are 
worth  much  more  than  the  compensation  required  to  be  paid 
thereunder;  that  the  reasonable  annual  rental  value  of  the  in- 
struments furnished  by  the  American  Company,  including  re- 
pairs and  return  upon  investment ;  the  special  discounts  received 
through  purchases  from  the  Western  Electric  Company,  and 
the  reduced  cost  of  money  loaned  by  the  American  Company 
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alone  exceed  the  amount  required  to  be  paid  annually  under  the 
licensee  agreement. 

No  basis  is  furnished  from  which  we  can  ascertain  the  value 
of  the  services  rendered  the  local  company  by  the  staff  of  engi- 
neers and  accountants  employed  by  the  American  Company,  nor 
the  value  of  the  discoveries  made  in  the  research  laboratories  of 
the  American  Company,  although  we  are  convinced  that  the 
rights  and  privileges  accruing  to  the  applicant  through  this  con- 
nection are  of  substantial  value.  It  is  shown,  however,  that  the 
reasonable  annual  rental  value  of  the  telephone  instruments  fur- 
nished by  the  American  Company  is  at  least  one  dollar  per  set, 
and  that  the  applicant  now  has  in  use  approximately  60,000  of 
these  instruments  in  West  Virginia.  It  is  further  shown  that 
the  applicant  was  aUowed  discounts  not  given  the  general  public 
in  its  purchases  of  materials  and  supplies  from  the  Western 
Electric  Company  during  the  year  1919  of  approximately  $40,- 
000,  and  that  it  has  been  financed  by  the  American  Company, 
either  directly  or  through  its  subsidiaries  to  the  extent  of  over 
$5,000,000,  at  an  annual  interest  rate  of  6  per  cent,  payable  in 
arrears;  and  but  for  the  financial  assistance  thus  received,  appli- 
cant's interest  rate  upon  this  money  would  exceed  by  at  least  2 
per  cent  the  rate  it  has  been  required  to  pay.  Applicant's  gross 
revenue  for  the  year  1919  was  in  round  figures  $2,300,000,  and 
for  the  eight  months  of  1920,  $1,840,000.  These  figures  indi- 
cate that  the  American  Company  will  receive  through  the  licensee 
revenue  contract  for  the  current  year  about  $124,000,  hardly 
more  than  the  service  it  renders  would  seem  to  justify. 

It  has  been  pointed  out  that  while  the  applicant  has  been 
steadily  losing  money  from  its  business  in  West  Virginia,  its 
parent  company,  the  American  Telephone  &  Telegi^aph  Com- 
pany, has  been  earning  very  substantial  profits.  It  is  apparent 
to  us  that  for  the  past  three  years  the  compensation  paid  the 
American  Telephone  &  Telegraph  Company  by  the  applicant 
has  not  been  disproportionate  to  the  service  rendered,  and  while 
it  may  be  admitted  that  the  American  Telephone  &  Telegraph 
Company  has  been  earning  large  dividends,  it  is  equally  plain 
that  these  earnings  were  not  derived  from  its  West  Virginia 
business.  Other  telephone  companies  not  controlled  by  the  Bell 
interests  have  voluntarily  entered  into  this  licensee  contract  with 
P.U.K.1921B. 
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the  American  Company.  So,  for  the  present,  we  are  willing  to 
accept  as  a  proper  operating  expense  the  licensee  revenue  paid 
by  the  applicant  to  the  American  Company  but  we  do  not  ap- 
prove of  the  basis  adopted  for  the  ascertainment  of  this  compen- 
sation. We  deem  it  unscientific  and  easily  susceptible  of  abuse. 
In  the  future  whenever  it  shall  appear  that  the  licensee  revenue 
paid  the  American  Company  exceeds  a  reasonable  compensation 
for  the  sen'ice  rendered  by  it  to  the  applicant,  we  shall  feel  free 
to  make  such  reduction  in  allowance  for  operating  expenses  on 
account  thereof  as  seems  just  and  reasonable. 

Revenue  and  Expenses. 

From  the  figures  furnished  by  our  statistician  and  from  ex- 
hibits filed  by  the  applicant,  we  make  the  following  table  show- 
ing applicant's  income  and  operating  expenses  from  its  telephone 
business  in  West  Virginia  for  the  years  1917,  1918,  and  1919, 
and  for  eight  months  of  1920 — January  to  August,  inclusive: 


1917.         1 

1918.          1 

1919.         |1920(8Mos.) 

Revenue   

Expenses    ...... 

$1,805,282,681 
1,887,452.02' 

$1,965,261.22 
2,286,221.69 

$2,333,409.70 
2,447,563.85 

$1,839,306.46 
1,677,871.27 

Total 

$82,169.34 

$320,960.43 

$114,154,151       «162-4.S.->.lrt 

In  the  above  statement,  depreciation  as  set  up  on  the  appli- 
cant's books  is  included  as  expenses,  but  nothing  is  included  for 
fixed  charges,  such  as  interest  on  borrowed  money  or  for  divi- 
dends or  for  return  upon  investment.  This  table  shows  an  ex- 
cess of  expenses  over  revenue  for  1917  of  $82,169.34;  for  1918, 
of  $320,960.43,  and  for  1919,  of  $114,154.15,  or  a  loss  for  the 
three  year  period  of  $517,283.92,  and  a  gain  for  the  eight 
months'  period  of  1920  of  $162,435.19. 

At  the  time  this  case  was  submitted,  we  had  before  us  a  state- 
ment of  the  applicant's  operating  experience  for  the  six  months 
of  1920,  but  the  decision  of  the  case  having  been  delayed  and 
two  months'  additional  figures  being  available,  at  our  request, 
the  applicant  furnished  us  a  further  statement  showing  its  in- 
come and  operating  expenses  for  July  and  August  of  this  year, 
as  follows : 

P.U.R.1921B. 
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Julv. 


ToUl  revenue   $220,075.89 

Total  expenses   104,345.36 


Xet     revenue     ^     $34,730.53 


August. 


$229,098.00 
212,521.07 


$16,577.92 


As  above  shown,  applicant's  total  gross  income  from  January 
to  August,  1920,  inclusive,  was  the  sum  of  $1,839,306.46,  and 
its  total  gross  expenses  for  the  same  period,  including  reserve  for 
depreciation,  $1,677,871.27,  or  net  revenue  for  return  upon  in- 
vestment for  this  period,  $162,435.19,  or  in  round  figures  $20,- 
300  per  month.  Based  upon  this  showing  its  net  revenue  for 
the  year  1920  would  amount  to  $243,600,  which  is  equal  to  a 
I'eturn  of  about  two  and  sixty-six  one  hundredths  per  cent  upon 
the  fair  value  of  its  property.  However,  effective  April  first  of 
this  year  applicant  granted  an  increase  in  wages  to  its  employees  • 
which  the  evidence  shows  will  increase  its  annual  operating  ex- 
pense about  $33,600,  and  a  further  wage  increase  to  central 
office  employees  effective  August  1st,  which  it  is  estimated  will 
advance  annual  operating  expenses  about  $100,000.  These  in- 
creases, if  retroactive  to  January  1,  1920,  would  mcrease  oper- 
ating expenses  for  the  months  in  which  the  same  are  not  effective 
to  the  extent  of  at  least  $10,000  per  month,  and  to  that  extent 
would  reduce  applicant's  apparent  net  revenue  for  the  period. 

While  this  statement  shows  substantial  increases  in  revenue 
and  some  reduction  in  expenses  as  compared  with  previous  years, 
it  is  apparent  applicant's  present  rates  are  insuflScient  to  pro- 
vide the  revenue  needed  to  pay  operating  expenses  and  taxes, 
set  aside  an  adequate  reserve  for  depreciation  and  pay  a  fair  re- 
turn upon  the  value  of  its  investment. 

Increasing  Operating  Costs. 

Applicant's  testimony  shows  (Gretz's  Exhibit  Xo.  7)  an  in- 
crease in  the  cost  of  operation  due  to  increases  in  the  price  of 
materials  and  supplies  used  by  the  applicant  in  the  conduct  of 
its  business  for  the  year  1919,  based  upon  the  year  1914  as  nor- 
mal, of  158.86  per  cent,  and  an  increase  in  wages  paid  employees 
as  compared  with  1916  of  85.41  per  cent.  Since  this  statement 
was  filed  additional  wage  increases  have  been  granted  appli- 
P.U.R.1921B. 
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cant's  employees  which,  it  is  estimated,  will  advance  its  annual 
operating  expenses  $133,600. 

It  is  to  be  observed  that  the  increases  in  wages  shown  by  this 
exhibit  as  paid  applicant's  employees  is  not  as  great  as  the  aver- 
age increases  prevailing  in  other  industries  with  which  the  ap- 
plicant must  compete.  This  condition  is  graphically  reflected 
in  the  large  labor  turnover  the  applicant  has  experienced,  as  is 
shown  by  this  exhibit. 

In  1917,  the  average  number  of  persons  in  the  employ  of  the 
applicant  was  1856  and  during  that  year  1903  left  the  service 
of  the  applicant.  In  1918,  the  average  number  of  persons  em- 
ployed by  the  applicant  was  2,038  and  during  the  same  year 
2,011  employees  resigned  or  left  its  service.  For  the  first  seven 
months  of  1919  the  average  number  of  employees  in  the  service 
of  the  applicant  was  2,029  and  during  the  same  period  980  left 
the  service.  In  other  words,  this  exhibit  shows  that  the  years 
1917-19  there  was  more  than  a  complete  labor  turnover  and  for 
the  seven  months  of  1919  more  than  three  persons  left  the  serv- 
ice to  every  four  employed.  This  excessive  labor  turnover  dur- 
ing years  1917-18  was  due,  in  part,  to  demands  incident  to  pre- 
vailing war  conditions,  but  the  labor  turnover  for  1919  cannot 
be  explained  on  this  ground  and  we  must  conclude  that  it  was 
due  to  the  fact  that  the  wages  paid  by  the  applicant  were  not 
sufficient  to  render  the  employment  attractive.  The  greatest 
labor  turnover  seems  to  have  been  in  central  office  employees 
where  experienced  operators  are  absolutely  essential  to  good 
service. 

This  condition  should  not  be  permitted  to  longer  exist  as  a 
constant  menace  to  that  character  of  efficient  service  the  public 
has  the  right  to  expect  from  this  utility. 

We  are  lead  to  believe  that  the  peak  of  high  prices  has  passed, 

and  that  hereafter  the  trend,  both  in  the  cost  of  materials  and 

supplies  and  in  the  rate  of  wages,  will  be  downward.    However, 

so  far  as  we  have  been  able  to  observe,  the  reaction  against  the 

upward  trend  of  prices  has  not  yet  been  sufficient* to  thus  far 

materially  effect  operating  costs  but  has  every  reason  to  expect 

improved  conditions  in  the  near  futura 
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Service  and  Facilities. 

A  complete  survey  and  report  of  the  telephone  situation, 
within  that  part  of  the  state  of  West  Virginia  served  bv  the  ap- 
plicant, has  been  made  by  our  telephone  inspector  and  filed  in 
this  case.  This  report  shows,  in  detail,  in  what  respect  the  serv- 
ice and  facilities  of  the  applicant  are  not  up  to  the  standard  we 
are  disposed  to  require,  as  well  as  what  steps  are  being  taken  by 
the  applicant  to  improve  its  service  and  to  extend  its  facilities 
so  as  to  meet  the  constantly  increasing  demand.  The  reasonable 
limits  of  this  paper  will  not  permit  a  detailed  discussion  of  the 
situation  as  stated  in  said  report.  Suffice  it  to  say  this  report 
shows  that  in  nearly  every  case  the  failure  of  the  service  and 
lack  of  facilities  has  been  due  to  two  reasons:  (!)•  The  inabil- 
ity of  the  applicant  to  secure  labor  and  material  necessary  to 
make  needed  extensions  and  impoveraents  during  the  war  period ; 
(2)  the  unprecedent  labor  turnover  due  to  inadequate  wages  paid 
applicant's  employees  as  compared  to  similar  wages  paid  in 
competing  industries. 

The  numerous  complaints  which  we  have  received  from  the 
various  communities  served  by  applicant  as  well  as  the  answers 
and  protests  filed  in  this  case,  all  have  been  more  largely  directed 
to  poor  service  and  lack  of  facilities  rather  than  to  proposed  in- 
creases in  rates.  The  applicant  admits  that  during  the  past  two 
or  three  years  the  service  it  has  been  able  to  furnish  the  public 
has  not  been  up  to  the  standard  and  that  its  facilities  have  been 
unduly  limited.  It  offers  in  extenuation  of  its  apparent  derelic- 
tion the  admitted  fact  that  during  the  war  period  every  effort 
was  made  to  concentrate  the  activities  of  all  useful  enterprises 
to  the  single  purpose  of  prosecuting  the  war  to  a  successful  con- 
clusion; that  for  a  period  of  more  than  twelve  months  everv 
facility  of  the  applicant  was  devoted  to  this  service  under  the 
direct  control  of  the  Federal  Government,  thus  retarding  the  nor- 
mal efforts  of  the  applicant  to  secure  materials  and  labor  neces- 
sary to  keep  pace  with  the  extraordinary  development  of  the  ap- 
plicant's business  in  West  Virginia.  In  this  connection,  it  is 
also  pointed  out  that  the  applicant's  efforts  to  improve  its  pub- 
lic service  has  not  only  been  greatly  retarded  and  handicapped 

by  lack  of  necessary  labor  and  materials  for  the  normal  develop- 
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ment  of  its  plant,  but  also  for  lack  of  adequate  revenue  to  pay 
operating  expenses  and  resulted  in  a  deficit  of  over  $500,000; 
and  but  for  the  fact  applicant  has  been  financed  bv  the  Ameri- 
can Telephone  &  Telegraph  Company  it  would  1  ave  been  un- 
able during  this  period  of  stress  to  continue  as  a  going  concern, 
and  must  have  suspended  business  or  resorted  to  a  receivership. 

It  is  unnecessary  foir  us  to  say  that  it  is  impossible  for  a  util- 
ity to  survive  and  to  continue  to  give  efficient  service  unless  its 
earnings  are  sufficient  to  pay  its  operating  expenses  and  to  pro- 
vide a  reserve  to  protect  its  property  from  depreciation.  It  must 
be  permitted  to  have  such  earnings  as  will  enable  it  to  market 
its  securities  and  obtain  the  necessary  capital  for  needed  im- 
provements. . 

Poor  service  is  expensive  at  any  price,  both  to  the  utility  and 
the  public  it  serves ;  good  service  is  ordinarily  worth  the  reason- 
able cost  thereof.  The  increases  which  we  feel  compelled  to  al- 
low upon  this  application  have  been  based  not  only  upon  the 
cost  of  the  service  but  the  value  of  the  service,  and  are  predi- 
cated upon  the  belief  tliat  the  applicant  is  now  using  and  will 
continue  to  use  every  reasonable  means  to  extend  and  improve 
its  service.  From  reports  filed  with  us  we  are  assurcf^  by  the 
managing  officers  of  the  applicant  that  its  program  for  the  next 
three  years  contemplates  the  expenditure  of  about  five  million 
dollars  in  the  way  of  extensions  and  betterments  to  its  plant  and 
equipment  in  West  Virginia.  We  are  advised  that  a  substan- 
tial part  of  this  work  is  already  under  way  and  that  it  w^ill  be 
continued  as  rapidly  as  weather  conditions  and  the  ability  of 
the  applicant  to  secure  labor  and  materials  will  permit.  The 
report  filed  by  our  telephone  inspector,  as  we  have  stated,  dis- 
closes the  places  where  extensions  and  improvements  are  most 
urgently  needed.  Among  the  extensions  and  improvements  im- 
mediately contemplated,  are  the  following: 

The  installation  of  additional  central  office  equipment  and 
outside  facilities  at  Charleston,  Huntington,  Logan,  William- 
son, Hinton,  Parkersburg,  Fairmont,  Clarksburg,  Morgantown, 
Grafton,  Elkins,  Weston,  Woodsdale,  Fayetteville,  Salem,  West 
Union,  Pennsboro,  Xewburg,  Tunnelton,  and  Shinnston,  and 
the  construction  of  25  additional  long  distance  circuits  so  as  to 
relieve  toll  line  congestion  between   Clarksburg,   Morgantown 
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Weston,  and  Jane  Lew;  between  Fairmont,  Grafton,  and  Mor- 
gantown ;  between  Grafton,  itorgantown,  and  iJKingwood ;  be- 
tween Weston  and  Buchanan;  between  Beckley,  Hinton,  and 
Charleston;  between  Williamson,  Huntington,  and  Logan;  be- 
tween Grafton,  Philippi,  and  Elkins;  between  Beckley,  Thur- 
mond and  Odd;  and  between  Mullens  and  Motoaka,  connecting 
with  the  lines  of  the  Bluefield  Telephone  Company  at  Prince- 
ton and  Bluefield. 

Reports  will  be  required  from  time  to  time  from  the  appli- 
cant showing  to  what  extent  these  improvements  and  extensions 
are  being  installed  and  put  in  service,  and  appropriate  action  will 
be  taken  in  the  event  of  failure  to  make  such  improvements  and 
extensions  or  of  any  unreasonable  delay  in  the  completion  thereof. 
We  greatly  deplore  the  necessity  of  being  compelled  to  continue 
the  apparently  endless  circle  of  advancing  prices,  but  if  the 
people  of  West  Virginia  are  to  have  the  advantage  of  a  modem 
telephone  system  equal  to  the  demands  of  the  rapidly  increasing 
wealth  and  population  of  the  state,  no  other  reasonable  course 
seems  open. 

[9]  In  this  case,  as  we  have  shown,  for  the  three  years  prior 
to  1920  the  applicant  did  not  earn  its  operating  expenses  includ- 
ing a  reserve  for  depreciation.  For  the  year  just  ending  it  will 
earn  less  than  3  per  cent  upon  the  fair  value  of  its  investment. 
The  increase  which  will  be  allowed  in  our  order  herein  should 
produce  suflScient  additional  revenue  to  enable  applicant  to  earn 
a  net  return  of  6  per  cent  upon  the  present  fair  value  of  its  prop- 
erty, but  since  additional  capital  is  to  be  invested  for  improve- 
ments and  extensions,  as  we  have  pointed  out,  additional  revenue 
through  new  business  must  be  secured  or  the  increased  rates 
which  we  are  of  opinion  to  allow  will  fall  short  of  earning  a 
minimum  net  return  of  6  per  cent. 

Our  investigation  of  this  case  has  made  us  more  thoroughly 

familiar  with  the  telephone  situation  in  West  Virginia  than 

before.     Our  telephone  inspector  will  keep  in  close  touch  with 

the  situation  as  it  develops  in  the  immediate  future,  and  prompt 

attention  will  be  given  to  all  complaints  whether  coming  from 

I  the  applicant  or  the  public,  in  order  that  any  inequalities  which 

1  in  a  J  exist  or  any  injustice  that  may  have  been  done  by  this  deci- 

!  sion  may  be  corrected. 

;  P.U.B.1921B. 
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The  rates  we  have  allowed,  as  will  appear  from  the  order  here- 
in, increase  present  rates  substantially  20  per  cent.  The  great- 
er portion  of  the  increase  being  applied  to  business  telephones. 
The  increase  on  business  telephones  ranging  from  50  cents  to  $1 
per  month,  .and  the  increase  on  residence  telephones,  except  in 
minor  instances,  being  25  cents  per  month.  Xo  increase  has 
been  allowed  at  exchanges  having  fewer  than  two  hundred  sub- 
scribers in  their  local  service  area,  excepting  Glenville  and  Tun- 
nelton. 

An  order  will  be  entered  conforming  to  our  conclusions  as 
herein  announced. 


ILLINOIS  PUBLIC  UTILITIES  COMHISSION. 

CHARLES  TEGTMEIER 

V. 

COMMONWEALTH  EDISON  COMPANY. 

[No.  10489.] 

Construction  and  eqttipment  —  City  requirements  with  respect  to  <n- 
terior  wiring. 

The  lUinois  Commission  having  established  no  rules  or  require- 
ments covering  interior  electric  wiring  refused  to  modify  rules  of  an 
electjic  company  designed  to  comply  with  restrictions  promulgated  by 

a  city  in  respect  thereto. 

* 

[December  15,  1920.] 

Complaint  against  the  turning  off  of  electric  current  at  com- 
plainant's residence  in  the  city  of  Chicago;  dismissed. 

Shaw,  Commissioner:  On  April  18,  1920,  Charles  Tegtnieier 
filed  complaint  with  the  Commission  alleging  that  the  Common- 
wealth Edison  Company,  after  furnishing  service  at  3631  South 
Seeley  avenue,  Chicago,  had,  at  the  request  of  an  electric  inspec- 
tor employed  by  the  city  of  Chicago,  discontinued  and  failed  to 
resume  the  furnishing  of  service  pending  certain  negotiations 
between  the  owner  of  the  property  and  the  city  of  Chicago.  The 
Commonwealth  Edison  Company  filed  answer  and  the  complain- 
ant amended  his  complaint  to  correspond  with  the  answer  of  the 
P.U.R.1921B. 
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respondent.  The  matter  came  on  for  hearing  before  the  Com- 
mission in  Chicago  on  July  18,  1920,  Charles  Tegtmeier  appear- 
ing on  his  own  behalf ;  Isham,  Lincoln,  and  Beals,  by  Harry  J. 
Dunbaugh,  appearing  for  the  respondent;  and  Samuel  E.  Ettel- 
son,  corporation  counsel,  and  Daniel  Roberts,  of  counsel,  on 
behalf  of  the  city  of  Chicago.  Upon  the  request  of  Mr.  Tegt- 
meier, the  case  was  reopened  and  set  for  further  hearing  on 
October  14,  1920,  for  the  purpose  of  allowing  complainant  to  in- 
troduce some  additional  testimony.  At  the  latter  hearing  Mr. 
Tegtmeier  again  appeared  on  his  own  behalf  and  Mr^  Dunbaugh 
for  the  respondent. 

It  is  alleged  in  the  complaint  as  amended  that  on  or  about 
May  8,  1919,  the  Commonwealth  Edison  Company  installed 
service  wires  to  the  building  at  3631  South  Seeley  avenue,  and 
after  the  wiring  and  fixtures  had  been  approved  by  the  city  of ' 
Chicago  and  by  the  Commonwealth  Edison  Company,  delivered 
lamps  and  meters  to  that  location.  It  is  alleged  that  on,  or 
about,  May  16,  1919,  the  Commonwealth  Edison  Company  dis- 
continued service  to  the  building  at  the  request  of  Charles  K. 
Creiger,  a  city  employee,  and  failed  to  re-establish  the  service 
for  a  period  of  five  weeks.  The  complaint  further  states  that 
on  or  about  May  20,  1919,  one  of  the  tenants  was  forced  to  enter 
into  a  contract  with  certain  city  oflBcials  not  to  pay  the  com- 
plainant herein  for  labor  and  material  and  that  following  this 
action  the  Commonwealth  Edison  Company  again  rendered  serv- 
ice. 

It  is  further  stated  in  the  complaint  that  the  respondent,  V'. 
H.  Tousley,  Charles  K.  Creiger,  and  the  city  of  Chicago,  and 
divers  other  electrical  contractors  were  parties  to  an  agreement 
to  binder  and  delay  the  supply  of  electrical  service  to  customers 
whose  premises  had  been  wired  by  the  complainant  and  other 
electrical  contractors.  This  was  denied  by  the  respondent  and 
was  not  supported  by  evidence  introduced  at  hearings  before  the 
Commission. 

At  the  hearing  on  October  14,  1920,  the  complainant  pre- 
sented a  motion  that  the  Commonwealth  Edison  Company's 
rules  be  amended  by  striking  out  certain  parts  and  contended  in^ 
his   motion  and  in  his  brief  that   (1)    the  regulations  of  the, 
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department  of  gas  and  electricity  of  the  city  of  Chicago  are  not 
required  by  any  ordinance  of  the  city  of  Chicago;  (2)  the 
respondent's  rules  are  objectionable  on  account  of  uncertainty 
and  del^ation  of  power  vested  in  the  Public  Utilities  Commis- 
sion; (3)  the  respondent  and  chief  inspectors  of  the  department 
of  gas  and  electricity  of  the  city  of  Chicago  are  in  the  habit  of 
discriminating  in  furnishing  service  against  persons  whose  elec- 
trical installation  work  is  done  by  certain  contractors,  and  (4) 
an  ordinance  of  the  city  of  Chicago  providing  for  inspections  by 
the  Commissioner  of  the  department  of  gas  and  electricity  does 
not  authorize  the  delegations  of  that  duty  to  assistants  or  sub- 
ordinates. 

The  complainant  prays  the  Commission  to  strike  out  so  much 
of  the  respondent's  rules  and  regulations  as  render  the  action  of 
j-espondent  dependent  upon  permits  or  orders  from  the  said  de- 
partment of  gas  and  electricity,  and  also  that  part  of  the  respond- 
ent's rules  following  the  requirements  of  the  said  department  of 
gas  and  electricity  as  to  equipment,  wiring,  etc.,  contending  that 
in  no  case  should  the  furnishing  of  electricity  be  dependent  on 
contractor's  license,  pennits,  or  on  laws,  rules,  or  requirements 
made  by  the  department  of  gas  and  electricity  of  the  city  of 
Chicago. 

The  complainant  made  certain  other  allegations  and  conten- 
tions both  of  a  general  and  of  a  specific  nature,  all  of  which 
appeared  to  hinge  upon  the  general  question  of  whether  or  not 
the  Commonwealth  Edison  Company  is  acting  within  its  rights 
ia  discontinuing  or  failing  to  furnish  service  to  electric  consum- 
ers unless  the  proper  permit  or  certificate  has  been  issued. 

The  record  shows  that  on  May  9,  1920,  the  Commonwealth 
Edison  Company  furnished  service  to  the  premises  in  question 
upon  a  temporary  current  permit  issued  by  the  inspection  de- 
partment of  the  city  of  Chicago  after  the  wiring  and  fixtures 
installed  in  these  premises  had  been  approved  by  the  city  inspec- 
tor. A  few  days  later  the  company  disconnected  the  service  pur- 
suant to  instructions  and  notices  from  employees  of  the  city  to 
the  effect  that  the  temporary  current  permit  had  ben  revoked. 
Subsequently,  on  MUy  20,  1919,  the  inspection  department  of 
the  city  of  Chicago  issued  a  second  temporary  current  permit 
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authorizing  the  Coinmonwealth  Edison  Company  to  reconnect 
the  service  and  this  was  accordingly  done  on  May  22,  1919, 
six  days  after  service  had  been  discontinued.  From  the  com- 
plainant's own  statement  it  is  obvious  that  the  service  wa^  not 
discontinued  five  weeks  as  alleged,  as  the  dates  given  in  the 
amended  complaint  for  discontinuance  and  reconnection  are 
respectively  May  16,  1920,  and  May  22,  1920. 

The  regulations  to  which  the  complaix*ant  objects  are  set  forth 
in  Page  Thirty-one  of  the  Commonwealth  Edison  Company's 
^TRxiles  and  Information  Pertaining  to  Electric  Service,  Motors, 
Wiring,  and  Meters,"  a  copy  of  which  is  now  on  file  with  the 
Commission,  and  which  is  in  substance  as  follows: 

"  ^All  wiring  which  is  to  be  connected  with  the  company's 
service  must  be  inspected  and  approved  by  the  department  of 
gas  and  electricity  of  the  city  of  Chicago,  and  must  conform  to 
the  rules  and  regulations  established  by  the  company  from  time 
to  time. 

"A  temporary  current  permit,  or  final  certificate  of  inspec- 
tion, issued  by  the  department  of  gas  and  electricity  of  the  city 
of  Chicago  must  be  presented  at  the  oflSce  of  the  inspection 
bureau  of  the  company  before  the  electricity  can  be  turned  on. 
This  applies  to  additional  wiring  which  may  be  connected  at  any 
time,  as  well  as  to  original  installations.  The  company  reserves 
the  right  to  make  final  connection  of  all  wiring  to  its  mains  and 
in  case  any  damage  resT4ts  from  unauthorized  connections  the 
customer  will  be  held  responsible  for  such  damage. 

'^The  company  furthermore  reserves  the  right  to  discontinue 
service  to  the  customer  in  case  the  company  deems  the  condition 
of  the  customer's  wiring  either  hazardous  or  not  in  compliance 
with '  the  company's  wiring  rules.  The  company  also  reserves 
the  right  to  discontinue  the  customer's  service  on  orders  from 
the  department  of  gas  and  electricity  of  the  city  of  Chicago  when 
such  a  step  is. deemed  necessary  by  that  department  in  order  to 
secure  compliance  with  the  electrical  code  of  Chicago." 

The  record  in  this  case  shows  that  the  complaint  has  to  do 
with  controversies  arising  out  of  certain  regulations  and  prac- 
tices of  the  city  of  Chicago.     It  has  not  been  shown,  however, 

that  these  requirements  are  unreasonable  or  that  any  authority 
P.U.R.1921B. 


Digitized  by 


Google 


132  ILUNOIS  PUBLIC  UTILITIES  CX)MAnSSION. 

l^roperly  vested  in  the  Commission  has  been  delegated  to  the 
respondent.  Neither  has  it  been  satisfkctorily  shown  that  the 
subjects  covered  in  the  complaint  are  matters  which  properly 
come  under  the  Commission's  jurisdiction. 

The  Commission  has  established  no  rules  or  regulations  cov- 
ering interior  wiring  and,  until  it  is  shown  that  this  properly 
comes  within  the  province  of  this  Commission,  it  is  not  to  be 
considered  an  abridgement  of  its  jurisdiction  that  the  city  of 
Chicago  should  promulgate  certain  regulations  covering  the  sub- 
ject or  that  the  Commonwealth  Edison  Company  should  place 
into  effect  rules  that  are  intended  to  meet  the  requirements  of 
the  city. 

It  does  not  appear  necessary,  therefore,  for  the  Commission 
at  this  time  to  express  any  opinion  as  to  the  reasonableness  of 
the  requirements  of  the  city  of  Chicago  relating  to  permits  and 
certificates  for  interior  wiring  and  inspections  relating  thereto, 
or  to  pass  on  the,  legality  of  the  delegation  of  certain  authority 
to  i![ispectors  employed  by  the  city  of  Chicago.  Without  express- 
ing any  opinion  as  to  the  reasonableness  of  rules  and  regulations 
which  the  city  of  Chicago  has  promulgated,  or  may  promulgate, 
the  Commission  believes  it  would  be  dangerous  practice  to  re- 
move restrictions  governing  the  installation  of  interior  wiring, 
as  it  has  been  found  hazardous  to  life  and  property  to  furnish 
electric  service  where  the  interior  wiring  does  not  conform  to 
the  rules  and  regulations  of  best  practice. 

'  The  Commission  does  not  beliet-e,  therefore,  that  it  should 
take  any  action  upon  the  prayer  of  the  complainant  in  this  case 
which  would  tend  to  set  aside  the  rules  and  regulations  of  the 
Commonwealth  Edison  Company  on  file  with  the  Commission. 
These  rules  have  been  established  to  meet  the  city  requirements 
and  are  for  the  purpose  of  regulating  the  activities  of  wiring 
contractors  and  for  the  protection  of  life  and  property  in  the 
city  of  Chicago. 

The  Commission,  having  considered  all  the  evidence  in  the 
case,  and  being  fully  advised  in  the  premises,  finds  that  the  com- 
plaint of  Charles  Tegt-meier  against  the  Commonwealth  Edison 
Company  in  the  matter  of  turning  off  electric  current  and  leav- 
ing same  turned  off  at  3631  South  Seeley  avenue,  Chicago, 
where  same  is  covered  by  a  contract,  should  be  dismissed. 

P.U.R.1921B. 


Digitized  by 


Google 


TEGTMElER  v.  COMMONWEALTH  EDISON  00.  133 

The  Commission  further  finds  that  the  general  complaint  of 
Charles  Tegtmeier  against  the  Commonwealth  Edison  Company 
to  the  effect  that  the  respondent  in  accordance  with  its  rules  and 
regulations  on  file  with  the  Commission  has  refused  to  furnish 
or  has  discontinued  service  at  other  locations,  should  be  dis- 
missed. 

It  is  therefore  ordered  that  the  complaint  of  Charles  T^meier 
against  the  Commonwealth  Edison  Company  in  the  matter  of 
the  complaint  of  turning  off  electric  current  and  leaving  same 
turned  off  at  3631  South  Seeley  avenue,  and  the  general  com- 
plaint of  Charles  Tegtmeier  against  the  Commonwealth  Edison 
Company  to  the  effect  that  the  respondent  has  in  other  cases  in 
accordance  with  its  rules  and  regulations  on  file  with  the  Com- 
mission discontinued  service  or  failed  to  furnish  service  when 
the  connection  is  not  properly  authorized  by  the  city  of  Chicago, 
be,  and  the  same  are  hereby,  dismissed. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  INDIANAPOLIS  STREET  RAILWAY  COMPANY. 

[No.  5780.] 

Return  —  Street  railways  —  Percentage, 

1.  The  Indiana  Commission  could  not  at  this  time  allow  less  than 
a  7  per  cent  return  on  the  value  of  a  public  utility  like  a  street  rail- 
way and  expect  it  to  maintain  service  and  credit  and  meet  the  demands 
of  a  growing  community. 

TaltMition  —  Emergency  rate  proceeding. 

2.  The  Indiana  Commission,  under  the  emergency  provision  of  the 
Public  Service  Commission  Act,  is  not  required  to  fix  the  value  of  util- 
ity  property  with  the  same  exactness  as  when  proceeding  under  the 
ordinary  rate-making  provisions  of  the  law. 

Return  —  Falling  prices  —  JBtnergency  <—  Accounting. 

3.  The  Indiana  Commission  accepted,  as  a  legitimate  charge  dur- 
ing an  emergency,  an  annual  payment  of  $130,000  required  to  be  spent 
for  plant  betterment  and  extensions,  but  was  inclined  to  carry  it  as  a 
separate  and  distinct  charge  during  the  emergency. 

Return  —  Emergency  —  FaUing  prices. 

4.  Although  the  era  of  rising  prices  is  drawing  to  a  close  and 
future  problems  are  fimdamentally  different  from  those  of  the  last 
three  years,  they  will  and  do  create  an  emergency  quite  as  formidable 
as  that  created  by  the  era  of  rising  prices. 
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Return  —  Operating  expenses  —  Federal  Jticotne  Tax. 

6.  Federal  income  taxes  should  not  be  included  in  thf  operating 
expenses  of  a  public  utility. 
Bates  —  Street  railway  —  Transfers, 

6.  The  Indianapolis  Street  Railway  Company  was  allowed  to  in- 
crease its  fares  for  a  test  period  of  seventy -one  days  by  making  a  1- 
cent  charge  for  transfer  privileges. 


Return  —  Attraction  of  capital. 

Discussion  of  credit  and  bases  of  credit  of  utility  business,  p.  143. 
Return  —  Income  —  Estimated  expenses  <—  Street  railways. 

Tabulated  study  of  street  railway  income  and  expenses  with  varia- 
tions in  estimated  expenses  for  1921  as  against  1920,  p.  149. 
Rehim  —  Policy  of  Commission  —  Efficiency  —  Maintenance  of  credit. 
Discussion  of  policy  of  Indiana  Commission  to  maintain  solvency 
and  credit  of  efficiently  managed  street  railway,  p.  154. 

[December  18,  1920.] 

Application  for  permission  to  increase  street  railway  fares ; 
special  prayer  for  2-cent  emergency  transfer  charge;  interlocu- 
tory order  permitting  a  1-cent  transfer  charge  for  seventy-one 
days.  Company  directed  to  take  up  the  matter  of  remedying 
the  inadequacies  ^f  interurban  freight  terminals  in  the  city  of 
Indianapolis. 

Appearances:  H.  H.  Hornbrook  and  Ferdinand  Winters,  for 
petitioner;  Samuel  B.  Ashby,  Corporation  Counsel,  for  city; 
Charles  L.  Henry  and  Donald  Smith,  for  Indianapolis  &  Cin- 
cinnati Traction  Company;  Harry  Eeid,  President,  for  Inter- 
state Public  Service  Company;  Arthur  Brady,  President,  for 
Union  Traction  Company  of  Indiana;  Robert  I.  Todd  and  Will 
Latta,  for  Terre  Haute,  Indianapolis  &  Eastern  Traction  Com- 
pany; Carl  H.  Weyl,  for  Fletcher  Savings  &  Trust  Company — 
Receivers  of  Beech  Grove  Traction  Company. 

Lewis,  Chairman:  On  November  8,  1920,  the  Indianapolis 
Street  Railway  Company,  which  owns  and  operates  the  system 
of  street  railways  in  Indianapolis  aggregating  approximately 
one  hundred  fifty-three  miles  of  revenue  tracks,  and  additional 
mileage  for  general  purposes^  filed  with  the  Commission  its  peti- 
tion, the  material  averments  of  which  are : 

That  under  its  franchise  from  the  city,  as  temporarily  modi- 
fied by  the  decision  of  the  Public  Service  Commission  in  Cause 
Xo.  3506  dated  December  28,  1918,  P.U.R1919B,  152,  and 
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to  continue  for  one  hundred  days  after  the  final  ratification  of 
the  Treaty  of  Peace  between  the  United  States  and  Germany 
and  until  the  further  order  of  the  Public  Service  Commission, 
petitioner  has  charged  and  now  collects  a  fare  of  5  cents  for 
each  passenger  over  the  age  of  five  years,  and  gives  a  transfer, 
without  additional  charge,  from  the  line  upon  which  the  passen* 
ger  first  takes  passage  to  any  other  line  of  petitioner,  whereby 
such  passenger  is  entitled  to  be  carried  to  any  point  on  said  sec- 
ond line  operated  by  your  petitioner ; 

That  wholly  due  to  the  emergency  created  by  the  war  with 
Germany  and  conditions  following  and  continuing  to  this  time, 
entirely  without  any  fault  or  n^lect  of  petitioner,  such  fares 
and  the  revenues  derived  therefrom  have  been,  a^e,  and  will  con- 
tinue to  be  inadequate  and  insuflicient  to  maintain  petitionei*  in 
a  solvent  operating  condition,  enable  it  to  discharge  its  duties, 
provide  th6  service  properly  and  equipment  reasonably  neces- 
sary and  return  a  fair  and  just  compensation  for  the  use  of  the 
property  so  used  and  useful  in  maintaining  such  public  service ; 

That  costs  of  maintenance  and  operation  which  in  1918  were 
G7.65  per  cent  of  gross  earnings,  and  in  1919  were  68.71  per 
cent,  in  1920  (three  months'  estimate)  will  be  75.02  per  cent; 

That  taxes  which  were  $319,675.34  in  1918,  $401,806.75  in 
1919,  in  1920  have  advanced  to  $540,072.  93; 

That  cost  of  coal  and  power  which  in  1918  was  $566,712.52 
and  in  1919  was  $594,093,  in  1920  (three  months'  estimate) 
will  be  $889,854.52 ; 

That  these  latter  increases  are  directly  due  to  the  cost  of  coal 
which  in  1918  averaged  per  ton  $2.9789;  in  1919  averaged 
$3.1030,  and  in  1920  has  averaged  $5.2081  j 

That  these  largely  increased  costs  have  more  than  overcome 
all  increases  in  gross  earnings  so  that  the  net  earnings,  which  in 
1919  were  $1,078,936.99,  will  fall  to  $810,007.71  for  1920 
(three  months'  estimate)  ; 

That  the  value  of  the  actual  physical  property  used  and  use- 
ful in  the  public  service  aforesaid  has  been  fixed  for  tax  assess- 
ment at  $18,058,570  exclusive  of  any  intangible  values;  that  the 
Public  Service  Commission  has  heretofore  tentatively  found  the 

value  of  petitioner's  property  to  be  between  $14,000,000  and 
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$16,000,000;  that  even  upon  such  smaller  sums  the  present  net 
income  of  the  company  will  fail  to  produce* a  reasonable  return; 

That  the  use  of  money  is  now  of  the  reasonable  value  of  8  per 
cent;  that  the  cost  of  maintenance  is  such  that  the  depreciation 
of  the  property  at  the  present  time  and  for  the  past  two  years 
and  for  an  indefinite  period  in  the  future  is,  and  will  be,  not 
less  than  3  per  cent;  that  due  to  such  extraordinary  costs,  the 
earnings  are  not  sufficient  to  enable  petitioner  to  maintain  its 
property  in  proper  condition  to  render  adequate  service ; 

That  due  to  impairment  of  credit,  for  the  reasons  stated,  no 
money  has  been  or  is  now  available  for  construction  purposes; 
that  construction  disbursements  necessary  to  be  made  to  fulfill 
its  franchise  obligations  have  had  to  be  taken  from  earnings  to 
the  amount  of  $538,369.61  between  January  1,  1918,  and  Sep- 
tember 1,  1920,  for  which  no  securities  have  been  issued  and  for 
which  this  petitioner  cannot  be  reimbursed  in  its  present  con- 
dition; that  future  construction,  to  a  comparatively  large 
amount,  muSt  be  provided  for  by  increased  earnings  in  order  to 
save  the  franchises  from  forfeiture  and  to 'meet  the  growth  and 
needs  of  the  city;  that  present  costs  of  maintenance  are  such 
that  expenditures  of  the  fixed  proportion  of  the  revenue  of  the 
petitioner  available  for  maintenance  does  not  produce  an  ade- 
quate'renewal  of  petitioner's  property  and  it  is  essential  that 
more  money  should  be  available  for  such  purposes  if  such  prop- 
erty is  to  be  maintained  in  a  condition  adequate  to  the  service 
of  the  public ; 

That  petitioner  is  unable  to  secure  any  money  for  permanent 
investment  in  its  property  and  is  able  only  to  borrow  from  time 
to  time  such  money  as  can  be  immediately  returned  to  the  lend- 
er, still  further  impairing  the  power  of  petitioner  to  make  pur- 
chases and  secure  money  as  needed; 

That  by  reason  of  all  the  facts  aforesaid,  it  is  necessary,  dur- 
ing such  emergency,  that  the  revenue  shall  be  increased;  and 
that,  for  such  purpose,  it  is  reasonable  and  just  that  the  public 
should  pay  2  cents  for  each  transfer  ticket  issued  by  petitioner ; 
and  that  such  charge  is  estimated  to  increase  the  revenue  of  peti- 
tioner $300,000  per  year  as  a  maximum. 

The  specific  prayer  is  for  authorization  to  put  into  effect 
"temporarily  and  during  the  emergency  so  created,  and  until 
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the  further  order  of  the  Commission/'  a  charge  of  2  cents  for 
each  transfer  ticket  issued. 

On  November  16,  petitioner  filed  a  supplement  to  its  petition, 
in  which  it  sets  forth  that : 

^^It  is  informed  that  opposition  to  the  granting  of  its  said  peti- 
tion will  be  made  by  the  city  of  Indianapolis,  u]>on  the  ground 
that  the  amounts  charged  to  and  received  from  the  various  inter- 
urban  railroad  companies  which  make  use  of  the  tracks  and 
terminal  facilities  in  the  city  of  Indianapolis  are  inadequate, 
and  that  if  said  interurban  companies  were  required  to  and  did 
pay  an  adequate  sum  for  such  use  it  would  not  be  necessary  for 
your  petitioner  to  have  relief  by  means  of  a  transfer  charge." 

And  further  that  petitioner 

^T)e8ires  to  submit  the  facts  as  to  its  relations  to  the  inter- 
urban companies,  so  far  as  they  are  witiiin  its  knowledge,  ta 
Your  Honorable  Body,  and  to  ask  that  such  investigation  be  had 
and  such  order  be  made  in  relation  thereto  as  may  be  proper." 

Petitioner  then'sets  out  that: 

"The  interurban  companies  entering  the  city  of  Indianapolis 
are  dealt  with  by  your  petitioner  on  equal  terms.  Each  com- 
pany has  the  use  of  the  passenger  and  freight  terminal  and  of 
certain  lines  of  street  railway  track  connected  therewith  for  all 
of  its  passenger,  freight,  and  express  cars  entering  and  leaving 
the  city.  The  cars  are  operated  within  the  city  by  the  employees 
of  the  interurban  companies.  The  power  for  operation  within 
the  city  limits  is  supplied  by  your  petitioner,  which  also  main- 
tains and  keeps  'in  repair  its  tracks  used  by  the  interurban  com- 
panies, whose  use  thereof  is  in  connection  with  and  subordinate 
to  their  use  by  your  petitioner,  and  also  furnishes  lights  and 
beat  for  the  freight  and  terminal  station  and  keeps  the  same  in 
repair  and  fit  for  use.  Your  petitioner  also  refunds  to  the  in- 
terurban companies  the  car  tax  imposed  by  the  city  of  Indian- 
apolis upon  each  round  trip  made  by  their  cars  within  the  city, 
except  round  trips  made  by  Broad  Ripple  Company,  Army  Post, 
and  Beech  Grove  cars. 

"The  rights  and  obligations  of  each  company  and  of  your  peti- 
tioner in  relation  to  such  use  are  provided  for  in  a  written  con- 
tract between  the  company  and  your  petitioner.     These  con- 
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tracts  were  each  and  all  entered  into  under  the  statute  of  the 
state  of  Indiana  entitled: 

"  'An  Act  concerning  street  railroad  companies  in  cities,  the 
population  of  which  exceeds  one  hundred  thousand,  repealing 
all  laws  in  conflict  with  this  act,  and  declaring  an  emergency' 
in  force  March  3,  1899  (Acts  1899,  page  260),  in  which  statute 
it  is  further  provided  that: 

"  'Any  such  company  contracting  with  said  city  shall  permit 
the  use  of  its  track  or  tracks  by  any  incorporated  suburban  or 
interurban  railroad  company  from  the  corporate  limits,  or  from 
the  nearest  connecting  point  within  the  corporate  limits  of  such 
city,  to  some  central  point  in  such  city,  for  the  purpose  of  dis- 
charging and  receiving  passengers  with  the  right  of  such  com- 
pany to  run  its  cars  therefrom  to  some  loop  and  return  thereon 
out  of  said  city,  whenever  such  use  has  been  permitted  by  the 
Board  of  Public  Works  and  Common  Council  of  said  city  by 
contract  approved  by  ordinance.  .  .  .  That  such  use  shall 
be  upon  such  conditions  and  under  regulations  as  the  board  of 
public  works  and  the  common  coimcil  of  such  city  shall  pre- 
scribe, and  upon  such  terms  as  to  compensation  as  may  be 
agreed  upon  by  su^ch  companies,  and  in  case  such  companies  can- 
not agree  as  to  such  compensation  within  thirty  days  after  appli- 
cation made  for  t^ie  same,  then  such  use  shall  be  permitted  upon 
such  terms  as  to  compensation  as  may  be  fixed  and  determined 
in  an  action  instituted  by  either  of  such  companies  in  the  circuit 
court  of  the  county  in  which  such  city  may  be  situated.' 

"These  contracts  are  to  continue  in  force  until  the  7th  day  of 
April,  1933,  which  is  the  date  of  the  expiration  of  your  peti- 
tioner's franchise  contract  with  the  city  of  Indianapolis,  and 
until  the  expiration  of  any  renewal  franchise  contract  obtained 
by  your  petitioner.  They  are  identical  in  respect  of  the  extent 
to  which  the  use  of  your  petitioner's  tracks  and  terminal  facili- 
ties, are  to  be  afforded;  as  to  the  service  to  be  furnished  by  youi 
petitioner  in  connection  with  such  use  and  as  to  the  compensa- 
tion to  be  received  by  your  petitioner  therefor,  except  as  to  the 
contracts  with  the  Beech  Grove  Traction  Company  and  with  the 
Union  Traction  Company  of  Indiana  as  to  its  Broad  Ripple  and 
Army  Post  lines.  The  Beech  Grove  and  Broad  Kipple  cars 
make  no  use  of  the  passenger  and  freight  stations.     A  copy  of 
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the  provisions  of  one  of  the  original  contracts  as  to  such  compen- 
sation is  attached  hereto,  marked  ^Exhibit  A;'  also  copies  of 
the  provisions  of  the  excepted  contracts  above  referred  to  as  to 
compensation,  marked  'Exhibits  B  and  C  " 

Attached  to  said  supplemental  petition  are  exhibits  showing 
the  contract  stipulations;  the  companies  with  which  such  con- 
tracts are  in  force;  the  mileage  of  tracks  used  by  each  of  said 
companies  for  each  of  its  divisions;  the  number  of  passengers 
carried  by  each  company  within  the  city  limits  in  the  year  1919, 
and  to  October  1,  1920;  the  number  of  i^assenger  cars  operated 
witiiin  the  city  limits  by  each  company  and  the  number  of  round 
trips  by  freight  and  express  cars  making  use  of  the  freight  and 
express  stations  in  said  periods ;  the  amounts  earned  by  petition- 
er in  such  periods  from  each  company  for  passenger  service, 
freight  and  express  service,  separately  stated  as  to  each. 

Petitioner  avers  that  it: 

".  .  .  is  ready  and  willing  to  furnish  such  other  and  fur- 
ther information  pertinent  to  this  matter  as  Your  Honorable 
Body  or  any  party  in  interest  may  request,  and  it  prays  that 
Youi*  Honorable  Body  will  take  such  action  and  make  such  order 
in  the  premises  as  to  it  may  seem  meet  and  proper." 

On  November  22,  1920,  the  Union  Traction  Company  of  In- 
diana, the  Indianapolis  &  Cincinnati  Traction  Company  and  In- 
terstate Public  Service  Company  filed  a  motion  for  answers  to 
thirteen  submitted  interrogatories;  and  on  November  23,  1920, 
the  Commission  issued  its  order  for  petitioner  to  make  answer 
to  said  interrogatories  not  later  than  November  23,  1920,  and 
also  to  file  "such  tabulations  as  will  show  year  by  year,  begin- 
ning with  1910,  the  average  realization  per  local  revenue  passen- 
ger, and  also  the  average  realization  per  passenger;  and  such 
other  data  as  will  reveal  cost  of  conducting  transportation  dur- 
ing each  year  since  the  year  1910." 

Conformable  to  such  order  said  answers  and  data  were  filed. 

After  due  notice  the  matters  of  the  petitioners  were  heard  in 
the  rooms  of  the  Commission,  commencing  November  29,  1920. 

Thfe  city  of  Indianapolis,  by  its  corporation  counsel,  filed 
answers,  averring  that  the  petitions  should  not  be  granted  "be- 
cause it  would  be  unjust  and  inequitable,  as  the  city  believes,  to 
the  .sweater  number  of  passengers  that  are  required  to  take  trans- 
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fers  .  .  .;  that  the  matter  of  transfers  is  a  matter  that  is 
allowed  for  the  convenience  of  the  company  .  .  . ;  that  the 
city  does  not  want  to  assume  an  unfair  or  unjust  position  toward 
the  interurban  companies;  however,  the  city  has  concluded, 
under  all  the  existing  circumstances  that  the  Indianapolis  Street 
Railway  Company  is  entitled  to  an  increase  in  the  compensation 
which  it  receives  from  the  various  interurban  railroad  companies 
for  the  use  of  its  tracks,  for  the  furnishing  of  power  and  terminal 
facilities,  for  the  following  reasons : 

"1st:  That  the  rate  of  3  cents  per  passenger  for  use  of  tracks 
and  1  cent  per  passenger  for  use  of  terminal  station  was  fixed  in 
1899  to  1907  at  a  time  when  the  Interurban  Railroad  Com- 
panies' passenger  rates  were  from  1  to  1^  cents  per  mile. 

"2d:  That  since  1902  and  for  the  most  part  since  the  war 
1917,  the  rate  of  passenger  fare  for  interurban  railroads  has 
been  increased  by  the  interurban  railroads  companies  and  the 
Public  Service  Commission  from  1  cent  or  1^  cents  per  mile  to  3 
cents  per  mile  with  the  exception  of  one  line  that  is  2J  cents  or 
an  increase  of  from  100  to  200  per  cent,  which  increases  have 
been  allowed  on  account  of  increased  cost  of  power,  maintenance 
of  track  and  labor,  that  the  power  and  maintenance  of  tracks  in 
the  city  of  Indianapolis  is  furnished  by  the  Indianapolis  Street 
Railway  Company,  which  company  in  justice  should  receive  an 
increase  in  its  compensation  from  the  Interurban  Railroad  Com- 
panies for  the  reason  stated. 

"3d.  That  since  the  original  compensation,  which  the  inter- 
urban railroad  companies  pay  the  Indianapolis  Street  Railroad 
Company  for  the  use  of  its  track  and  terminal  facilities  were 
fixed  for  freight  and  express  purposes,  the  freight  and  express 
rates  of  the  Interurban  Railroad  Companies  have  been  very 
greatly  increased  by  the  Public  Service  Commission  on  account 
of  the  increased  cost  of  power,  maintenance  of  track  and  labor, 
the  power  and  maintenance  of  tracks  in  the  city  of  Indianapolis 
being  furnished  to  the  interurban  companies  by  the  Indianapolis 
Street  Railway  Company,  and  for  that  reason  this  company 
should  share  in  the  increases  that  have  been  granted  to  the  in- 
terurban companies.'' 

The  Fletcher  Savings  and  Trust  Company,  receiver  of  the 
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Beech  Grove  Traction  Company,  filed  an  intervening  petition, 
the  material  averments  of  which  are : 

That  in  Cause  Xo.  4857,  the  same  being  a  petition  by  said 
receiver,  this  Commission  entered  an  order  on  November  22, 
1919,  authorizing  petitioner  to  install  Birney  one-man  safety 
cars  and  enter  a  contract  with  the  Indianapolis  Street  Railway 
Company  to  furnish  power  for  use  of  the  operation  of  said  Beech 
Grove  traction  line,  and  granting  authority  for  issuance  of  secu- 
rities to  be  used  in  purchase  of  said  cars ; 

That  at  the  hearing  of  said  cause,  it  was  shown,  to  the  ap- 
proval of  the  Commission,  that  should  the  Commission  authorize 
the  installation  of  said  cars,  petitioner  would  thereby  be  enabled 
to  o]>tain  a  more  favorable  contract  with  the  Indianapolis  Street 
Railway  Company  for  electrical  energy  and  a  concession  of  ^ 
cent  per  passenger  rsing  the  city  end  of  said  interurban  line; 
that  pursuant  to  said  order  the  said  cars  have  been  purchased  at 
a  cost  of  $8,500  each;  that  petitioner  entered  into  a  contract 
with  said  Indianapolis  Street  Railway  Company  and  that  by  the 
terms  of  said  contract  petitioner  agreed  to  purchase  said  cars  and 
to  use  same  to  the  exclusion  of  other  type  of  cars  as  soon  as  sam^ 
could  be  installed;  that  by  said  new  contract  petitioner  is  to 
pay  for  the  use  of  the  lines  of  the  Indianapolis  Street  Railway 
Company  2.5  cents  instead  of  3  cents  for  each  passenger  over 
the  age  of  five  years,  if  the  car  does  not*enter  or  leave  the  pas- 
senger and  freight  terminal  of  the  railway  company;  that  the 
said  Beech  Grove  line  is  being  operated  at  a  loss;  than  an  in- 
crease of  the  amount  paid  to  the  Indianapolis  Street  Railway 
Company  would  be  imfair  and  unreasonable;  that  petitioner 
would  not  have  purchased  said  additional  equipment  and  executed 
its  receivers  obligations  in  payment  therefor,  nor  entered  into 
such  modified  contract,  had  it  not  relied  on  the  fact  found  by  this 
Conamission  that  it  would  thereby  be  enabled  to  make  a  consid- 
erable saving  in  operating  costs. 

The  prayer  of  the  intervening  petition  is  that  in  any  order 
issued  in  this  cause,  the  '^interest  and  rights  of  this  petitioner  in 
and  by  virtue  of  its  said  contract  ...  be  protected  and 
remain  unchanged."    , 
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On  November  29,  1920,  there  was  filed  \nth  the  Commission 
on  behalf  of  the  Union  Traction  Compaiiy  of  Indiana,  Indian- 
apolis &  Cincinnati  Traction  Company,  and  Interstate  Public 
Service  Company  a  statement  in  connection  \nth,  or  in  answer 
to  the  supplemental  petition  of  the  Indianapolis  Street  Railwav 
Company. 

The  material  allegations  of  this  answer  are : 

(1)  That  each  of  the  interurban  companies  reserves  to  itself 
the  right  to  submit  for  judicial  review  any  determination  by  the 
Commission  with  respect  to  compensation  other  than  the  same  is 
provided  by  contract;  (2)  that  should  the  Commission  decide  to 
assume  jurisdiction  over  existing  contracts  or  to  set  the  said  con- 
tracts aside  if  found  to  be  unfair,  the  interurban  companies  .will, 
with  the  exceptions  above  stated,  insist  upon  the  following  prin- 
ciples  as  bases  for  the  Commission's  investigation:  (a)  consid- 
eration of  the  whole  contracts ;  (b)  an  independent  consideration 
of  the  relation  between  compensation  paid  the  city  lines  and  the 
services  furnished  without  regard  to  increased  interurban  fares ; 
(c)  that  the  contracts  in  question  were  signed  when  the  city  lines 
enjoyed  a  decided  advantage  in  freedom  to  act  and  knowledge 
of  costs;  (d)  an  allowance  of  credits  to  the  interurban  companies 
for  service  plerformed  to  the  advantage  of  the  city  lines ;  (e)  com- 
pensation shall  be  fixed  on  the  basis  of  "added"  service  per- 
formed and  not  a  division  of  service;  (f)  consideration  of  vari- 
ous credits  chargeable  against  the  cost  of  terminal  facilities;  (g) 
failure  of  the  city  lines  to  provide  adequate  freight  terminal 
facilities. 

Basis  for  Interlocutory  Order. 

The  evidence  in  this  cause  is  voluminous  and,  particularly  in 
the  matter  of  service  furnished  interurban  companies  and  proper 
compensation  for  the  same,  is  intricate.  In  some  respects  it  is 
insufficient,  as  it  now  stands,  to  afford  proper  bases  for  a  deci- 
sion at  this  time.  While  counsel  for  the  city  of  Indianapolis 
urges  an  order  for  higher  compensation  for  service  to  interurban 
companies,  he  frankly  admits  that  the  evidence  before  the  Com- 
mission "is  not  in  the  most  satisfactory  form.'' 

The  readujstment  which  is  sought  by  the  city  is  fimdamental 

P.U.K.1921B. 


Digitized  by 


Google 


RE  INDIANAPOLIS  STREET  R.  CO.  143 

in  its  character  and  is  of  broader  scope  and  importance  than 
application  to  the  Indianapolis  situation.  It  is  of  such  char- 
acter that  the  Commission  will  take  sufficient  time  to  make  more 
careful  analyses  of  the  evidence  than  is  now  possible.  It  may 
be  necessary  to  adopt  suggestions  for  a  special  technical  investi- 
gation to  be  made  by  engineering  experts. 

The  evidence  before  the  Commission,  however,  is  such  as  to 
leave  no  doubt  that  (1)  present  rates  are  not  sufficient  to  main- 
tain service  and  solvenoy  of  petitioner,  (2)  that  present  rates  are 
insufficient  to  afford  financial  credit  necessary  to  enable  the  util- 
ity to  meet  the  demands  in  the  matter  of  service  and  to  keep 
pace  with  the  city's  growth,  (3)  that  any  changes  in  interurbau 
payments  that  may  be  found  to  be  warranted  would  not  make 
unnecessary  the  adoption  of  a  charge  for  transfers. 

The  Commission  further  taking  into  consideration  (a)  de- 
mands of  the  city,  (b)  financial  conditions  produced  by  the  addi- 
tion of  $108,247.29  of  taxes  in  1920,  and  (c)  higher  operating 
costs,  particularly  in  the  matter  of  coal  and  power,  finds  that 
petitioner  cannot  continue  properly  to  function  under  present 
rates ;  that  an  emergency  exists ;  that  it  is  of  such  character  that 
there  should  not  be  delay  in  gi'anting  certain  relief  until  it  is 
possible  to  work  out  the  intricate  problems  of  readjustment  of 
relations  with  intcrurban  companies. 

Credit  and  Bases  for  Credit. 

The  evidence  leads  to  the  finding  that  the  paramount  need  of 
the  utility  at  this  time  is  credit;  that  this  need  is,  if  anything, 
more  imperative  for  the  city  and  the  patrons  than  for  petitioner. 
If  petitioner  could  stand  still,  unresponsive  to  the  city'd  growth 
and  improvement,  the  company  might  be  able,  or  required,  on 
present  rates  to  weather  through  the  period  of  readjustments  that 
now  obviously  has  b^un.  This  could  be  done  by  passing  divi- 
dends, deferring  payment  on  accinied  obligations,  curtailment  of 
service,  retrenchments  in  maintenance  and  capital  expenditures 
for  extensions,  cars.  etc.  The  emergency  presented  is  krgely  one 
of  continuing  service  to  the  public  through  establishing  sound 
foundations  for  credit. 
P.U.R.1921B. 
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In  his  brief,  Corporation  Counsel  for  the  city  of  Indianapolis 
states: 

"The  city  has  at  all  times  contended  that  emergency  relief  is 
only  granted  by  the  Public  Sei'vice  Commission  to  enable  the 
utility  to  serve  the  public  and  pay  its  operation  expenses  and 
fixed  charges  to  avoid  financial  embarrassment,  but  not  neces- 
sarily to  enable  it  to  pay  dividends  on  its  stock.'^ 

To  meet  difficult  emergencies  the  Commission  wisely  and  ex- 
plicitly is  endowed  with  broad  discretionary  powers.  This  Com- 
mission has,  it  believes,  correctly  concerned  itself  more  partic- 
ularly with  the  public  w^elfare  provision  of  the  emergency  sec^ 
tion  of  the  law.  This  policy  is  emphasized  in  this  instance.  The 
Commission  has  eliminated  the  original  petitioner  in  Cause  No. 
3505,  P.TJ.E.1919A,  278,  P.U.R.1919B,  152,  which  was  found 
to  be  a  superimposed  and  needless  holding  and  operating  com- 
pany. Under  requirements  of  this  Commission,  there  has  been 
a  complete  overhauling  of  securities  and  the  retirement  of 
$4,000,000  of  outstanding  stocks  and  $2,180,000  of  bonds,  re- 
ducing security  obligations  $6,180,000  or  approximately  thirty 
per  cent. 

Payments  of  principal  and  interest  aggravating  approximately 
$200,000  per  annum  into  sinking  funds  have  been  diverted  to 
betterment  and  extension  of  service  and  improvement  of  physi- 
cal assets  of  bond  and  stockholders. 

The  Commission  has  thus  reduced  securities  to  a  point  where 
their  obligations  may  be  recognized  as  legitimate,  i.  e.,  to  a  point 
where  a  reasonable  return  on  the  value  of  the  property  put  to 
public  service  will  more  than  meet  the  financial  obligations  thus 
created. 

Having  reduced  securities  to  this  basis,  failure  to  meet  their 
obligations  will  inevitably  defeat  the  whole  intent  of  emergency 
relief  that  has  been  granted,  viz.,  the  first  requirement  set  forth 
by  the  Corporation  Counsel:  "...  to  enable  the  utility  to 
serve  the  public    ....'' 

[1]  The  city  is  demanding  that  the  utility  raise  money  for 
additional  capital  expenditures.  Money  is  the  most  solicited 
commodity  in  the  world  to-day.     It  cannot  be  commanded  or 

P.U.RJL921B. 


Digitized  by 


Google 


RE  INDIANAPOLIS  STREET  R.  CO.  145 

coerced  by  Commissions,  utilities,  or  cities.  With  all  the  world 
bidding,  it  exercises  a  discrimination  unknown  in  prewar  times. 
Will  it  respond  to  the  call  of  a  utility,  or  of  regulatory  Commis- 
sions, when  the  record  is  one  of  passed  legitimate  dividends, 
deferred  payment  of  obligations,  curtailed  service  which  leads' 
to  impaired  and  hazardous  public  relations,  and  inadequate 
maintenance  involving  a  dwindling  and  dissipating  of  physical 
assets?  If  it  does  answer  such  a  call,  it  exacts  usurious  toll. 
The  Conuniseion  finds  that  petitioner's  financial  obligations,  in- 
cluding dividends  on  preferred  stock,  for  the  year  1921  aggre- 
gate $989,380.74. 

This,  and  other  Commissions  at  this  time,  could  not  allow  less 
than  7  per  cent  return  on  the  value  of  a  public  utility  of  this 
character  and  expect  it  to  maintain  service  and  credit  and  to 
meet  the  demands  of  a  growing  community.  The  $989,380.74 
of  financial  obligations  is  equivalent  to  7  per  cent  on  a  value  of 
$14,134,015  which  obviously  is  less  than  the  fair  value  of  the 
property.  Such  fixed  charges  should  put  an  end  to  the  asser- 
tions of  "watered  securities." 

[2]  The  Commission  proceeds  in  this  matter  under  mandate 
of  the  supreme  court  of  Indiana,  It  holds  jurisdiction  only 
during  a  period  of  emergency.  It  is  not  called  on  under  such 
procedure  definitely  to  find  and  to  fix  a  value  of  the  utility  with 
the  same  exactness  as  when  proceeding  under  the  ordinary  rate- 
making  provisions  of  the  Indiana  public  utility  laws. 

The  Commission  in  its  original  order  in  Cause  No.  3505,  ac- 
cepted for  its  guidance  for  emergency  purposes,  the  broad  latitude 
of  value  between  $14,000,000  and  $16,000,000.  In  submitting, 
in  1920,  a  service-at-cost  proposal  which  was  designed  especially 
to  establish  credit  for  the  utility,  the  city  of  Indianapolis  offered 
to  agree,  for  such  purposes,  to  a  value  of  $15,000,000.  On  a 
7  per  cent  basis,  $15,000,000  valuation  would  have  called  for 
fixed  charges  of  $1,050,000,  as  compared  with  the  $989,380.74. 
In  the  service-at-cost  proposal,  the  city  correctly  included  as  a 
part  of  the  cost  of  service,  a  return  on  the  value  of  the  property 
put  to  public  use. 

The  Commission,  therefore,  is  amply  assured  that  no  unfair 
F.U.R.1921B.  10 
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burden  is  placed  on  the  public  served  if  it  recognizes  as  valid 
and  justified,  the  listed  $989,380.74  of  fixed  charges  for  1921. 

[3]  Aside  from  this  $989,380.74  there  is  requirement  for 
$130,000  more  money  in  1921.  This  is  required  by  the  order  of 
the  Commission  in  1919  resulting  in  (1)  the  elimination  of  the 
Indianapolis  Traction  and  Terminal  Company  as  a  holding  and 
operating  company;  (2)  the  recasting  of  securities;  (3)  the 
elifaiination  of  $6,180,000  of  stocks  and  bonds  and  $200,000  of 
annual  sinking  fund  payments.  The  agreement  was  finally 
obtained  by  incorporating  the  stipulation  that  an  amount  of 
money  equal  to  the  sinking  fund  payments  should  annually  go  to 
plant  betterment  and  extensions.  In  1921,  this  will  call  for 
$130,000.  The  Commission,  intent  not  only  in  reduction  of 
securities  but  in  cutting  off  interest  payments  on  $2,180,000  of 
bonds  held  in  the  sinking  fund  and  getting  the  sinking  funds 
diverted  to  meeting  the  demands  for  better  service  and  exten- 
sions of  lines,  authorized  this  arrangement.  The  financial  con- 
dition of  the  company,  under  the  emergency,  was  such  that  it 
could  not  have  met  these  service  demands  through  usual  methods 
<^f  financing.  Great  benefit  has  resulted  to  the  people  served, 
the  most  obvious  being  twenty-five  new  modern  type  cars,  and 
various  extensions  of  lines  and'  service.  While  it  has  practically 
resulted  in  a  service  improvement  order — a  sort  of  supermain- 
tenance  fund — and  will  continue  so  to  operate  to  sers'ice  better- 
ment, this  is  really  a  capital  account,  for  it  adds  to  the  physical 
assets  of  the  utility.  The  Commission  accepts  it  as  a  legitimate 
charge  and  will  include  it  in  the  emergency  demands.  The  Com- 
mission, realizing  that  it'  is  an  unusual  account,  is  inclined  to 
carry  it  as  a  separate  and  distinct  charge  during  the  emergency 
period.  If,  however,  it  w^re  added  to  capital  account,  the  total 
fixed  charges  would  be  equivalent  to  7  per  cent  on  $15,848,000. 

The  Commission  is  the  more  assured  that  it  is  on  safe  ground 
in  recognizing  and  providing  for  these  fixed  charges  and  super- 
maintenance  and  capital  obligations,  after  consideration  of  addi- 
tions to  capital  account  made  since  its  orders  of  December,  1918, 
and  principally  in  compliance  with  the  Commission's  service  ex- 
tension and  betterment  requirements.  The  principal  items  are: 
P.U.R.1921B. 
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College  Avenue  Extension, 

Fairfield  Avenue  to  46th  St.,  a  distance  of  7,365 
feet,  double  track  purchased  from  Union  Traction 
Company  of  Indiana $93,159.83 

Wye  at  46th  St.  and  College  avenue  constructed         6,534.24 

$99,694.07 

Shelby  Street  Extension. 

From  Southern  avenue  and  Ferry  avenue,  a  dis- 
tance of  3,647  feet  double  track  purchased  from 
Interstate  Public  Service  Co $17,500.00 

Loop  at  Perty  street  constructed   5,895.57 

23,395.57 

Brookaide  Avenue  Extension. 

Fighteenth  street  to  Olney  street — a  distance 
of  3,980  feet  of  single  track  purchased  from  Union 
Traction  Company  of  Indiana   $7,045.00 

Passing  track  of  10,79  feet  constructed  between 
Rural  street  and  Park  avenue  (including  placing 
of  new  ties  and  paving  approximately  1,079  feet 
of  track  purchased  from  Union- Traction  Company 
of  Indiana)   15,431.01 

Wye  at  20th  and  Olney  streets  constructed  . . , .         4,639.36 

27,115.37 

South  Street  Extension. 

From  Virginia  avenue  to  Delaware  street  with 
connecting  special  work  at  Virginia  avenue  and 
at  Delaware  street,  a  distance  of  1,760  feet  of 
double  track,  constructed    $55,260.89    $55,260.89 

^ew  Cars. 

Purchase  of  25  new  P.  A.  Y.  E.  passenger  ears 
from  Cincinnati  Car  Company,  Nos.  1009  to  1034 
inclusive.      Contract   price    $255,802.25  $255,802.25 

Total $461,263.15 

Other  minor  additions  to  capital  have  been  made.  Also,  as 
an  operating  maintenance  charge,  twenty  open  double-truck  cars 
have  been  converted  into  all-year  closed  cars  of  modern  design. 
The  general  upkeep  and  tone  of  the  property  is  decidedly  better 
than  in  1918  when  the  Commission  took  for  its  guidance  in  meet- 
ing the  emergency,  a  valuation  of  between  $14,000,000  and  $10,- 
000,000. 

Operating  Costs  and  Revenues. 

[4]  The  evidence  conclusively  points  to  the  fact  that  the  era 
of  rising  prices  is  drawing  to  a  close ;  that  there  is  a  temporary 
slackening  of  business  activities;  that  tte  future  problems  arc 
fundamentally  different  than  those  notably  of  the  last  three 
years ;  that  they  will,  and  do,  create  an  emergency  quite  as  for- 
midable as  that  created  by  the  era  of  rising  prices. 

The  evidence  also  reveals  that  in  common  w4th  all  business, 
F.U.R.1921B. 
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petitioner  is  very  apprehensive  of  the  new  influences  that  are 
•  beginning  to  assert  themselves.  It  may  be  proven  that  again,  as 
in  1918  when  confronted  with  radical  changes  in  conditions,  peti- 
tioner is  nnduly  alarmed.  It  is  pre-eminently  a  time  not  to 
abandon  methods  which  have  been  proven  to  be  effective.  Re- 
sults have  demonstrated  the  wisdom  of  (1)  testing  out  new  con- 
ditions before  entering  them,  and  (2)  ascertaining  the  effect  of 
low  fares. 

The  result  of  experimentation  and  testing  out  proposals  in  the 
past  is  that  petitioner  stands  almost  unique  in  the  country  as 
a  street  railway  company  operating  on  a  6-cent  fare,  improving 
its  service  and  general  tone,  and  beii^  solvent. 

Having  accomplished  these  remarkable  results,  it  is  not  wis- 
dom for  the  utility,  city,  or  the  Commission  to  depart  from  such 
policies.  It  may  be  that  a  2-cent  transfer,  or  even  a  higher  basic 
fare  will  be  proven  to  be  necessary,  but  the  Commission  is  of  the 
opinion  that,  especially  under  this  interlocutory  order,  the  possi- 
bilities of  the  1-cent  transfer  should  be  ascertained  in  a  brief 
experimental  period  extending  through  January  and  February. 
It  is  possible  that  new  conditions  affecting  both  operating  costs 
and  revenues  may  be  more  clearly  discerned  and  understood 
early  in  the  year  1921. 

Nothing  could  afford  a  better  indication  of  changing  local  con- 
ditions than  the  movement  of  local  population.  The  evidence 
confirms  the  general  observations  that  the  period  of  readjustment 
is  here  and  it  indicates  that  changes  may  come  with  marked 
rapidity.  The  conditions  revealed  by  the  evidence  are  such  as 
to  make  it  impossible  for  any  one  to  forecast  what  will  be  the 
revenue  and  operating  conditions  of  this  utility  even  one  month 
from  the  date  of  this  order.  While  Corporation  Counsel,  in  an 
able  brief,  dwells  convincingly  on  readjustments  to  lower  operat- 
ing costs,  especially  in  the  matter  of  coal  and  power,  he  does  not 
touch  on  a  new  equation  that  now  begins  to  present  itself,  and 
that  is  the  controlling  uncertainty — the  decline  in  the  percentage 
increase  in  traffic  shown  in  1920  as  compared  with  1919. 

A  summary  review  of  this  new  factor  is  presented  in  the  fol- 
lowing analysis  of  considerable  evidence; 
P.U.R.1921B. 
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Revenue  City  PcLSsengers, 


1920. 

1919. 

Per  cent 

Increase 

1920. 

Per  cent  increase 

in  total  gross 

earnings   over 

1919. 

January   

7,998,208        6,134,103 
7,249,999'       5,785,794 
8,139,026,       6,550,512 
8,027,135.       6,604,961 
8,355,3171       7,175,920 
7.976,140;       6,909,669 
7,852,268,       6,885,557 
7,944,129,       7,219,332 
8,264,572        7,484,763 
8,257,574        7,648,594 
7,818,727        7,566,648 
2,627,546        2,603,002 
8,247,716,       8,085,997 

30.38 

25.30 

24.25 

21.53 

16.43 

15.43 

14.04 

10.03  - 

10.41 

7.96 

3.33 

3.00 

2.00 

27.56 

Februarv   

23.06 

March 

22  29 

April   

20.28 

May 

15.68 

June    

14  94   • 

July    

12.84 

August    

9.17 

September   

October 

9.47 
7.31 

November 

Not  yet  available 
Not  yet  available 
Not  yet  available 

1st  10  days  Dec.  . . . 
December  (est.)   ... 

Totals 

96,130,8111     84.061.850 

14.40 

'       ' 

If  the  gains  in  revenue  over  the  base  year  of  1919  were  to  con- 
tinue in  any  considerable  degree  there  would  be  no  need  for 
relief.  It  is  the  falling  off  of  traffic,  especially  in  the  last  quar- 
ter, that  presses  the  need  for  relief. 

Petitioner's  exhibit  No.  23  presents  the  following  summary  of 
income  account  for  1920: 

Income  Account. 

Actual  gross  receipts  Jan.  1,  to  Sept  30,  1920 $4,017,011.78 

Passenger  receipts,  October  and  November,  1920 . .   $802,879.79 

Other  receipts,  October  and  November,  1920 91,265.91 

Groaa  receipts  Dec  1920,  estimated  same  as  1919     449,352.47 

1,343,498.17 

Total  estimated  gross  earnings  1920 ! , . .  $5,360,509.95 

Earpenees  for  Year  1920. 

Operating  expenses,  Jan.  1  to  Sept.  30,  1920 $2,991,730.96 

Operating  expenses  Oct.  1920 348,749.73 

Operating  expenses  Nov.  and  Dec.  estimated  same 

as  October  697,499.46 

4,037,980.15 

Net  earnings  1920   $1,322,529.80 

Taxes  1920 610,054.04 

Balance    $812,475.76 

Petitioner  also  presents,  as  part  of  the  same  exhibit  the  fol- 
lowing "variations  in  estimated  expense  in  1921  as  against 
1920:" 

P.U.R.1921B. 


Digitized  by 


Google 


150  INDIANA  PUBLIC  SERVICE  COMMISSION. 

1.  Cost  of  coal  and  power  purchased  for  1920  $871,516.00 

Estimated  cost  for  1921   862,068.00 

Saving  in  1921  $9,248.00 

2.  Increase  in   labor  effective  throughout  1921  as  against  nine 

months  1920  at  $10,410  per  month— 3  months $31,248.00 

Net  increase  for  1921  for  1920  expenses  22,000.00 

Net  after  taxes  1920  812,475.76 

Net  after  taxes  1921   '. 790,475.76 

If  passengers  in  1921  fall  off  3,000,000  or  3%  receipts  will 

decrease   150,000.00 

Reducing  amount  available  for  fixed  charges  to  *.  640,000.00 

If  passengers  carried  fall  off  5,000,000  or  slightly  more  than 

5%  revenue  will  be  reduced   250,000.00 

Reducing  amount  available  for  fixed  charges  to 540,000.00 

If  passengers  carried  fall  off  7,000,000  or  approximately  7i% 

revenue  will  be  decreased  to 350,000.00 

Reducing  amount  available  for  fixed  charges  to  440,000.00 

Since  the  hearing  there  is  available  record  of  revenue  passen- 
gers carried  on  city  lines  in  November  and  in  early  December. 
The  actuals  for  October  and  November  closely  parallel  the  totals 
in  the  exhibit. 

As  in  its  estimate  of  revenues  for  1921,  petitioner  does  not, 
in  estimating  December,  adopt  a  very  optimistic  view.  It  fore- 
casts December,  1920,  to  be  a  duplication  of  December,  1919.. 
The  actuals  for  the  first  ten  days  of  December,  1919,  and  1920 
— each  period  containing  one  Saturday  and  one  Sunday  and  hav- 
ing strikingly  similar  temperature  and  weather  conditions  are 
as  follows: 

December  1  to  10  inclusive —  1919.  1920. 

City  revenue  passengers   2,527,546        2,603,002        3%  increase 

City  transfer  passengers   774,239  609,324         7%  decrease 

The  evidence  submitted  by  petitioner  is  that  the  company  does 
not  expect  increases  in  city  passenger  traflSc  in  1921 — that  it  will 
do  well  to  maintain  1920  traffic  Among  the  "variations''  pre- 
sented  in  petitioner's  exhibit  No.  23,  are  calculations  of  3,  5,  and 
7i  per  cent  reductions  in  traffic  in  1921.  The  consistent  down- 
ward trend  of  percentage  increases  ^hown  month  by  month  in 
1920  in  the  tabulations  hereinbefore  presented  are  not  reassur- 
ing. 

The  Commission,  however,  shares  with  the  Corporation  Coun- 
sel of  the  city,  the  expectation  that  there  will  be  greater  read- 
justments downward  in  operating  costs  than  presented  in  peti- 
tioner's exhibit  Xo.  23.    It  seems  inevitable  that  the  year  1921 

P.U.R.1921B. 
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Tvill  see  decided  readjustments  in  coal  prices  though,  because  oi 
mining  costSj  increased  freight  rates,  war  ta:?Jes,  etc./the  delivery 
prices  of  coal  cannot  be  expected  to  fall  to  the  1919  unit  cost  of 
$3.05  per  ton  in  bunkers  at  plant,  Indianapolis.  It  can,  however, 
be  expected  that  there  will  be  a  drop  below  the  $4.72  estimate 
used  by  petitioner  in  calculations  in  exhibit  No.  23.  The  same 
controlling  factors  apply  to  power  purchased,  which  is  bought 
under  a  sliding  coal  clause  contract,  and  also  to  other  elements 
of  maintenance  and  operation. 

A  period  of  observation  is  necessary  to  determine  the  revenue- 
producing  or  possible  traffic-reducing  effect  of  a  transfer  charge. 
President  of  petitioner  estimates  that  the  effect  of  a  2-cent  trans- 
fer would  be  to  reduce  transfers  35  per  cent,  i.  e.,  that  the  actual 
revenue  would  be  only  65  per  cent  of  the  theoretical  revenue. 
There  is  no  estimate  before  the  Commission  as  to  the  effect  of  a 
1-cent  instead  of  2-cent  transfer,  but  counsel  for  petitioner,  in 
afgument,  gave  it  as  his  opinion  that  the  2-cent  transfer  would 
produce  something  less  than  double  the  results  of  a  1-cent  trans- 
fer. 

The  Commission  has  projected  a  year  of  revenues  which  is 
shown,  together  with  the  basis  for  it,  in  the  tabulation  shown  on 
page  152. 

This  projection  is  based  solely  on  past  experience.  Uncer- 
tainties as  to  traffic  in  the  next  few  months  are  so  gieat  that  no 
prophecy  can  be  hazarded.  As  pointed  out  by  petitioner,  in  the 
'•variations"  in  Exhibit  2^o.  23,  a  3  per  cent  falling  off  in  traffic 
would  reduce  revenues  approximately  $150,000,  a  5  per  cent 
falling  off  of  $250,000  and  a  7^  per  cent  falling  off  of  $350,000. 
On  the  other  hand,  like  percentages  of  increase  would  add  cor- 
responding amounts  of  revenue., 

[5]  The  company's  projection  of  operating  expenses  and 
taxes  shown  in  Exhibit  Xo.  23,  totals  $4,570,034.19.  There  is 
included  $26,915.55  of  income  taxes  which,  under  previous  rul- 
ings of  the  Commission,  cannot  be  included  in  operating-tax- 
costs.  The  deduction  would  make  the  corrected  total  operating 
expenses  and  taxes  $4,543,118.64. 

If  fares  and  volume  of  traffic  continued  as  in  1920,  there 
r.u.R.io2iB.    ^ _ 


Digitized  by  V:iOOQIC 


152 


INDIANA  PUBLIC  SERVICE  COMMISSION. 


P.U.R.1921B. 


r^  I-*  o:  "^ 

O  "* 

O  CO  rH  O  '*"^ 

i« 

rH 

Oc:  c:  -^ 

S(N 

O  lO  t^  CD  CO  r-J 

q 

©1 

'O-fH 

sssfg 

QC  "^ 

-^ ^id  \dr^ t^ 

"^ 

d 

IS 

i-(  cs 

CO  ^  00  O  O  CO 

■^ 

WOICS^CC 

(MCO 

Olr-IOl  CO  i«  "«*< 

o 

K 

CO  of  «r  of 

i-To 

O  lO  ift  l-^ 

T-^ 

d" 

ooc 

—  Oi 

(N 

d  »o 

W) 

00  r-l<N 

CI 

ITS 

«  S 

"^ 

lO* 

w>< 

«^ 

^ 

<ca-<-«l 

<<3^ 

<«3  <;-<<-< 

< 

o 

O  -V 

O  "* 

QCO  r^O  -'ft 
Ifc  la  r- CO  CO  rH 

t>- 

"OJ 

11 

c 

c:  't 

LO   <>1 

00 

r^ 

w 

oi  ^ 

00  "^ 

"^J  o  ui  lo  fH  t>^ 

CO 

©1 

Ol 

1-1  cc 

•-H  Ci 

CO  "^  OO  U5  lO  CO 

CO 

00 

«^ 

OUi 

Ol^O 

©1  r^04  CO  «n  "«*< 

q 

r^ 

s 

CO^ 

oof 

r-Tos" 

O  O  lO  t>^ 

i-T 

t^ 

"^,  H 

1-t  Oi 

G4 

©1  lO 

CO 

00 

o^ 

©1 

CO 

z. 

"o~ 

"-f  »rr~ 

e  00 

O  CO  00  Oi  ©1  CO 

00 

1 

00 

oqoi 

oq 

to  IC  r-1  00  CO  00 

©1 

»» 

1^ 

us 

O  CO 

d  oi 

O  OS  »-i  «5  o5  CO 

OS 

a 

»ft  t>- 

1-1  f 

t-.0  O&OlOi-l 

r-l 

2 

©f 

r-i 

rHO"  « 
©1 

©1 

^ 

CO 
00 

OJO 
CO  64 

gg 

CO  CO  q  q  ©1 

5 

>4 

CO 

\D» 

r-i  -^j!  o  o* 

d 

05 

QO 

Ol  o 

cor- 

©1 

•«i' 

CO 

is 

OS, 

r-1 

©1 

CO 

1'^ 

1 

C« 

s 

't 

CO  Ci 

o  o 

O  "^  'Hi-H  ©ICO 

©1 

0& 

&i) 

CO 

00  o 

irtO 

q  q  ©1 1-;  q  q 

q 

'^ 

<^  5 

Gi 

dco 

oi  kd 

"^  ci  o  oj  ©J  d 

'** 

CO 

7'S 

tr^ 

ea  00 

t-  OS 

CO  CO  >**•  t^  o&  ©1 

o 

Oi 

1-1 

co" 

1-1 '»r 

r-ioc^q^qi-^Ti« 
CO  ^  -^  co" 

co" 

o 

OO  rH 

<N 

•-^r: 

h- 

c. 

r-1 

©1 

T|« 

»-i  o 

"^^ 

^ 

S 

«©^ 

«©^ 

V  s 
I  * 

be 


ec2 

II 


>*  »« 


«g 


»^  •*-    ^  It;   08   4> 


i'B^Z 


S, 


^is 


1'5  bOB  c 


'O    08    Q 


K» 


xQ 


^ 

»« 


"2 

04 


>> 

a 
08 

Ol 

S 

o 


c 

*« 

^ 

* 

CO 

(X 

ti 

c 

'S 

C 

i 

Is 

> 

on  a 

0 

a>.S 

Jz: 

•♦J 

fi 

§1 

1 

0 

^1 

S 

g*^ 

1 

.  -«-> 

^ 

y§ 

S 

►.V3  0 

-gK- 


o      .5^-w- 

«  t  5  5  -♦ 

Sit-- 

>$  «  ©1  S ':: 

«  g  <r        ^- 

8  '-3  "S  "S  « 
r4  et  <  9Q  E« 


Digitized  by 


Google 


RE  INDIANAPOLIS  STREET  R.  CO.  153 

would  be  a  deficit  of  $294,658.20  after  discharging  fixed  obliga- 
tions presented  in  the  following  forecasted  income  account. 
'  Under  the  uncertain  lights  afforded  bv  evidence,  arguments, 
briefs  and  analyses,  the  following  forecast  of  an  income  account 
for  1921  seems  reasonable:        -      - 

For  Year  1921. 

Operating  expenses — as  estimated  by  petitioner  $4,0o9,92*2.15 

Taxes — with  income  tax  deducted    483, J  38.55 

Fixed  charges— equivalent  to  7%  on  $14,134,015 •  989,380.74 

Total    $5,532,441.44 

Projected  revenues,  as  per  previously  presented  tabulation,  in- 
cluding $182,256.97  from  one-cent  transfer   5,550,040.21 

Total  gross  earning $17,598.77 

Special  plant  and  service  improvement  charge  authorized  in 

Xo.  3505,  and  hereinbefore  analyzed 130,000.00 

Deficit  in  total  gross  earnings , $112,401.23 

There  are  numerous  possibilities  and  probabilities  of  the 
elimination  of  this  theoretical  deficit,  even  apart  from  any  relief 
that  might  be  granted  in  interurban  charges. 

Among  them  are  (1)  a  break  in  the  coal  market,  which  now 
seems  impending,  would  have  a  decided  effect  on  a  coal  and 
power  bill  forecasted  in  Exhibit  No.  17  at  $862,068  in  1921 ; 
(2)  reduction  in  materials  and  supplies  used  in  riiaintenance 
and  operation,  also  impending;  (3)  a  voluntary  readjustment  of 
interurban  freight  terminal  conditions;  (4)  a  reduction  in 
assessment  of  the  utility  for  taxation  purposes,  which  can  be 
taken  up  at  the  April  session  of  the  tax  boards;  (5)  a  continu- 
ation of  the  rate  of  traffic  gain  shown  in  November  and  the  first 
ten  days  in  December,  1920,  over  the  corresponding  period  of 
1919;  the  realization  of  revenues  from  the  1-cent  transfer  in 
excess  of  the  65  per  cent  of  theoretical  realization  estimated  from 
a  2-cent  transfer. 

It  must  be  realized  that  the  uncertainties  are  so  numerous  and 
that  all  calculations  are  subject  to  such  unascertainable  influences 
that  they  may  prove  to  be  as  wild  and  wide  of  the  mark  as  esti- 
mates presented  by  petitioner  in  1918  were  proved  to  be. 

[6]  The  safest  and  best  way  to  proceed  at  this  time  so  far  as 
local  fares  are  concerned,  is  temporarily  to  put  into  effect  a  fare 
change  which  will  adversely  affect  volume  of  traffic  least,  and 
dfet  holds  out  possibilities  of  maximum  results. 

P.U.U.1921B. 
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Policy  of  Connnission. 

In  adopting  such  a  course  for  a  seventy-one  day  period,  end- 
ing February  28,  1921,  the  Commission  does  not  "offer  a  half 
loaf.''  It  accompanies  the  1-cent  transfer  with  a  more  substan- 
tial assurance  that  an  exta  1-cent  transfer  charge;  that  is,  a 
declaration  of  the  policy  that  the  Commission  will  pursue. 

Here  is  a  company  which,  under  rigid  orders  of  this  Commis- 
sion, was  reorganized  and  its  securities  reduced  by  $6,180,000. 
The  water  has  been  squeezed  out.  The  fixed  charges  also  have 
been  reduced.  The  company,  from  the  standpoint  of  its  finan- 
cial organization  and  fixed  charges,  is  on  a  safe  and  sound  basis. 
For  more  than  two  years  the  company  has  been  very  closely  reg- 
ualted  by  this  Commission.  Method©  of  operation  have  been 
changed  at  the  direction  of  the  Commission.  Economies  and  effi- 
ciencies have  been  effected  and  adopted.  Under  orders  of  the 
Commission,  great  improvement  in  service  has  been  made.  New 
equipment  has  been  added.  Xeeded  extensions  of  lines  have 
been  made  at  the  request  of  the  Commission.  For  more  than  two 
years  this  company  has  made  every  effort  to  conform  to  its  obli- 
gations as  an  agency  of  public  service.  Through  economical 
operation  and  good  management  the  company  stands  alone  in  the 
entire  country  as  compared  with  cities  of  similar  and  consid- 
erably larger  size,  in  maintaining  a  basic  5-cent  fare,  and  the 
citizens  of  Indianapolis  by  the  economies  and  management  of  the 
company,  have  been  saved  millions  of  dollars  in  street  car  fares 
as  compared  to  the  citizens  of  the  large  number  of  other  similar 
sized  cities  in  the  United  States. 

In  view  of  all  this,  the  Commission  desires  to  emphasize  the 
fact  that  during  the  period  of  its  jurisdiction  it  intends  to  stand 
behind  this  company  to  the  full  extent  of  the  Commission's  power 
to  maintain  the  solvency  and  credit  of  the  company  and  to  pro- 
tect its  property  and  interests,  provided  the  company  continues 
to  exercise  its  best  efforts  to  meet  the  legitimate  demands  of  the 
public. 

The  Commission  also  finds  it  desirable  to  state  to  the  city  that 
its  legitimate  needs  may  be  taken  care  of.  The  Commission  will 
recognize,  and  in  revenues  provide  for,  current  market  rates  for 
money  demanded  for  such  public  use.  # 
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The  responsibility  having  been  placed  on  the  Commission  by 
mandate,  the  Commission  may  not  sit  idly  by  if  unwarranted 
demands  are  made  either  in  the  matter  of  (1)  extensions  and 
improvements  or  (2)  interest  rates. 

The  CoDMnission  has  substantial  assurance  that  fares  will  not 
be  unreasonable  to  the  public  served.  Fares  herein  authorized 
will  be  the  lowest  fares  prevailing  in  January  and  February  for 
ctreet  car  service  in  any  city  in  this  country  having  a  population 
between  250,000  and  500,000  persons. 

The  Commission  joins  with  the  city  in  the  opinion  that  peti- 
tioner did  not  concern  itself  suflBciently  with  its  tax  assessments 
in  1919 — that  its  tax  burden  is  attributable,  in  part,  to  a  failure 
to  present  for  consideration  at  the  proper  time  to  the  local  and 
state  taxing  authorities  its  over  assessments  in  1920. 

The  petitioner  closes  its  accruals  of  taxe^  on  the  basis  of  $510,- 
054.04  with  December,  1920,  and  the  Commission  can  hardly 
expect  that  taxes  will  continue  to  be  laid  on  the  present  assess- 
ment of  $18,058,570. 

Interurban  Freight, 

The  evidence  reveals  that  the  most  pressing  need  of  the  com- 
munity at  this  time  is  adequate  facilities  for  dispatching  and 
receiving  interurban  freight;  that  petitioner  has  not  provided 
such  facilities;  that  the  interurban  freight  terminal  operations 
of  petitioner  result  in  (a)  financial  loss  to  petitioner  (b)  inabil- 
ity of  interurbans  to  develop  a  very  essential  public  service  (c) 
loss  of  revenues  to  interurbans  and  (d)  unwarranted  and  heavy 
costs  to  shippeis,  resulting  from  delays  in  acceptance  and  deliv- 
eries at  terminals. 

The  evidence  reveals  that  the  furnishing  of  freight  terminals 
for  interurban  lines  is  part  of  the  contractual  relations  between 
petitioner  and  the  interurbans.  The  Commission  does  not  now 
pass  upon  the  question  of  its  right  to  modify  these  contracts. 

The  Commission  believes  it  of  great  importance  and  deenis  it 
of  vital  interest  and  herein  calls  on  petitioner  to  take  up  for  con- 
sideration within  the  next  month  so  that  relief  of  this  freight 
terminal  situation  may  be  obtained  early  in  1921,  the  whole 
matter  of  providing  proper  freight  terminals,  either  by  going 

forward  with  plans  of  its  own,  or  by  modifying  its  contract  with 
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the  interurbans  so  as  to  permit  said  intemrbans  to  proceed  in 
this  matter.  Petitioner  will  be  required  to  report  to  the  Com- 
mission on  or  before  February  1,  1921,  in  this  matter. 

The  evidence  in  this  and  other  causes  before  it  leads  the  Cora- 
mission  to  the  opinion  that  it  is  becoming  increasingly  vital  to 
interurban  companies  and  also  to  shippers  into  and  out  of  In 
dianapolis,  that  interurban  companies  be  afforded  facilities  for 
development  of  their  fast  freight  business. 

Finding  and  Order. 

The  Commission  having  heard  the  evidence  in  this  Cause, 
and  being  suflSciently  advised,  finds  that  the  emergency  hereto- 
fore found  in  Cause  Xo.  3505  still  exists;  that  the  orders  entered 
in  Cause  No.  3505  on  October  12,  1918  and  December  28,  1918, 
P.U.R1919A,  278,  P.U.R.1919B,  152,  should  be  vacated;  that 
pending  further  consideration  of  matters  of  the  original  and  sup- 
plementarpetitions  herein,  an  interlocutory  order  should  issue  in 
conformity  with  the  preceeding  opinion  and  findings. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  its  orders  in  Cause  No.  3505,  supra,  entered  as  of 
October  12,  1918,  and  December  28,  1918,  be  vacated. 

It  is  further  ordered,  that  petitioner,  the  Indianapolis  Street 
Railway  Cbmpany  be,  and  it  is  authorized,  on  filing  and  posting 
of  rates  and  charges  as  provided  by  law,  to  put  into  effect  and 
collect  after  midnight  December  19,  1920,  and  to  continue  in 
effect  during  an  observation  period  of  seventy-one  days,  ending 
February  28,  1921,  unless  otherwise  ordered  by  this  Commis- 
sion, the  following  rates  and  charges :  ♦ 

A  straight  fare  of  5  cents  for  each  passenger  over  the  age  of 
five  years  carried  on  its  lines,  but  no  charge  shall  be  made  for 
any  passenger  under  the  age  of  five  years  when  accompanied  by 
parent  or  guardian. 

A  charge  of  1  cent  for  each  transfer  ticket  issued,  which  shall 
entitle  the  patron  to  continuation  of  journey  over  other  lines  of 
petitioner,  in  conformity  with  established  practices. 

It  is  further  ordered,  that  petitioner  shall  continue  the  accept- 
ance, in  lieu  of  the  5-cent  fare,  of  tickets  previously  issued  that 
may  remain  in  the  hands  of  purchasers,  but  shall  not  accept  any 
transfer  tickets  for  continuation  of  journey  that  show  evidences 
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of  having  been  issued  previous  to  midnight  of  December  19, 
1920. 

It  is  directed^  that  within  the  next  month  the  Indianapolis 
Street  Kailway  Company  take  up  for  consideration  the  matter  of 
remedying  the  inadequacies  of  intenirban  freight  terminals  in 
the  city  of  Indianapolis,  and  that  on  or  before  February  1,  1921, 
it  submit  plans  for  adequate  freight  terminal  facilities  to  be  car- 
ried out  by  itself,  or  by  the  interurban  companies  in  the  early 
part  of  the  year  1921. 

Liewis,  McCardle,  VanAuken,  Johnson,  Haynes,  concur. 


NEBRASKA  STATE  RAILWAY  COMBHSSION. 

BE  LINCOLN  TBACTION  COMPANY. 
[Application  No.  4411.] 

Hates  —  Street  railways  —  Conce^ssion  to  short  diatance  riders, 

1.  A  reduced  fare  to  short  distance  riders  of  a  street  railway  in 
order  to  regain  lost  patronage  is  an  impracticable  way  to  meet  an 
emergency  need  of  the  company  for  more  return. 

Return  —  Operating   expenses  —  Maintenance    and    depreciation  — 
Street  railways, 

2.  An  allowance  for  maintenance  and  depreciation  for  street  rail- 
way lines  in  the  city  of  Lincoln  was  increased  from  7.2  per  cent  to  8 
per  cent. 

Return  —  Reasonahleness  —  Waiting  for  better  times, 

3.  A  street  railway  company  which,  unlike  industrial  and  com- 
mercial institutions,  has  not  been  permitted  to  build  up  a  surplus, 
should  not  be  required  to  operate  on  insufficient  revenue  imtil,  owing 
to  a  general  decline  in  prices,  conditions  improve. 


Return  —  Street  railways  —  Operating  ratio. 

Discussion  of  increase  in  operating  ratio  of  the  Lincoln  Traction 
Company,  p.  159. 
Return  —  Street  railways  —  Increased  operating  cost  per  passenger. 
Discussion  of  increase  in  operating  cost  of  street  railway  per  pas- 
senger, p.  169. 
Rates  —  Street  railways  —  Loss  of  traffic  due  to  increased  fares. 
Discussion  of  loss  of  traffic  due  to  increases  in  fares,  p.  160. 

[December  4,  1920.] 
F.U.R.1921B. 
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Application  for  authority  to  charge  increased  fare  and  to  in- 
crease allowance  for  maintenance  arid  depreciation ;  granted. 

Appearances :  For  applicant,  L.  A.  Ricketts,  F.  M.  Fall,  and 
V.  E.  Wilson,  attorneys;  for  city  of  Lincoln,  C.  Petrus  Peter- 
son, attorney ;  for  city  of  Havelock,  H.  E.  Rush,  attorney. 

Taylor,  Chairman :  Faced  with  another  crisis  in  its  financial 
aifairs,  the  Lincoln  Traction  Company  has  applied  to  this  Com- 
mission for  further  emergency  relief  in  the  form  of  increased 
fares.  It  proposes  a  base  fare  for  the  first  zone  of  8  cents,  or 
four  fares  for  30  cents,  and  a  base  rate  of  10  cents  to  the  suburbs. 
In  addition,  it  would  make  a  charge  of  5  cents  for  all  transfers 
and  increase  the  rate  to  school  children  from  seven  for  25  cents 
to  straight  5  cents.  The  present  rates,  which  became  effective 
July  23,  1920,  are  7  cents  in  the  city  zone,  or  three  fares  for  20 
cents,  with  1  cent  additional  to  the  suburbs.  There  is  now  no 
charge  for  transfers. 

This  is  the  third  application  of  the  company  for  emergency 
relief  since  December,  1915,  and,  as  in  the  two  former  casfes, 
involves  no  question  of  stock  issue  or  of  valuation  for  permanent 
rates.  The  material  allegations  upon  which  applicant  bases  its 
request  for  relief  are  as  follows:  That  the  allowance  of  7.2  per 
cent  on  the  valuation  of  the  depreciable  property  for  mainte- 
nance and  depreciation  is  inadequate,  that  the  actual  expendi- 
tures for  this  purpose  are  in  excess  of  this  allowance,  and  that 
the  allowance  should  be  at  least  nine  per  cent ;  that  the  statement 
of  operating  revenues  and  expenses  for  the  first  eight  months  of 
1920  shows  that  an  actual  deficit  during  that  period  has  beeh  in- 
curred of  $31,254.32,  based  on  the  allowance  of  7.2  per  cent  for 
maintenance  and  depreciation,  but  that  if  the  actual  expendi- 
tures for  this  purpose  are  included  the  deficit  would  aggregate 
approximately  $61,000 ;  that  there  has  been  a  falling  off  of  pas- 
sengers carried  in  the  first  eight  months  of  1920,  as  compared 
with  the  corresponding  months  of  1919,  of  approximately  6  per 
cent,  which  loss  is  entirely  due  to  the  increased  use  of  automo- 
biles; that  since  the  filing  of  the  various  emergency  applications 
there  have  been  marked  increases  in  the  costs  of  such  transporta- 
tion, particularly  in  fuel.  A  hearing,  lasting  two  days,  was  had 
on  November  5th  and  6th.  Protests  were  filed  by  the  city  of 
P.U.R.1921B. 
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Lincoln  and  the  city  of  Havelock,  and  these  municipalities  were 
represented  by  counsel. 

The  present  predicament  of  applicant  is  chargeable  directFy  to 
two  causes ;  first,  to  an  unfaltering  advance  in  its  cost  of  opera- 
tion ;  and  second,  to  a  substantial  decrease  in  the  number  of  pas- 
sengers carried.  In  view  of  the  rather  urgent  request  for  rate 
advances  and  the  doubts  entertained  in  many  quarters  as  to  their 
necessity,  it  is  desirable  at  this  point  to  discuss  the  extent  of  the 
mounting  costs  and  compare  the  present  situation  with  that  pre- 
vailing in  the  so-called  normal  years.  As  bearing  on  this  point, 
applicant  submits  exhibits  covering  the  revenues  and  expenses 
for  a  period  of  years,  from  1913  to  1920  inclusive.  Selecting 
1913  as  a  normal  year,  it  is  shown  that  the  total  operating  ex- 
penses of  the  railway,  heat,  and  light  plants  have  increased  101 
per  cent  during  tiie  period.  The  revenues  during  the  same 
period  of  years  have  increased  but  64  per  cent.  The  showing  for 
1920  is  based  on  nine  months'  actual  experience,  combined  with 
an  estimate  for  the  last  three  months.  Expressed  in  dollars,  the 
figures  are  as  follows : 

Operating  expenses,  1913  • $541,207.02 

Operating  expenses,  1920   1,093,340.19 

Operating  revenues,  1913  .-. . .      $736,005.74 

Operating  revenues,  1920  1,211,290.95 

It  wUl  be  observed  that  the  ratio  of  operating  expenses  to  the 
revenues  has  increased  from  seventy-four  per  cent  in  1913  to 
ninety  per  cent  in  1920. 

This  sharp  upward  trend  of  operating  costs  is  even  more  strik- 
ingly illustrated  if  we  reduce  them  to  a  per  passenger  basis; 
that  is,  divide  the  total  expense  of  operation  of  all  departments 
by  the  total  number  of  passengers  carried.  On  this  basis  the 
cost  per  passenger  in  1916,  which  was  the  last  year  before  the 
abnormal  price  advance  began,  was  4.215  cents.  In  1920,  the 
cost  per  pas^nger  was  7.789  cents.  A  like  comparison  with 
1913  wx)uld  disclose  a  still  more  striking  disparity.  The  in- 
crease over  1916,  it  will  be  noted,  is  84.8  per  cent.  The  rev- 
enue per  passenger  in  1916  was  6.55  cents  as  against  10.5  cents 
in  1920,  or  an  increase  of  only  60  per  cent.  The  figures  used 
cover  expenses  and  revenues  of  the  railway,  light,  and  heat  de- 
partments and  are  not  intended  to  represent  the  actual  cost  of 
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transporting  each  passenger,  being  used  merely  for  purposes  of 
comparison.  It  is  important  to  observe,  however,  that  the 
expenses  include  nothing  for  interest  or  dividends,  the  inclusion 
of  which  in  1920  would  bring  the  cost  to  10.6  cents  per  passen- 
ger. 

Two  of  the  outstanding  factors  in  this  reniarkable  increase  in 
operating  cost  are  found  in  labor  and  fuel.  Since  August  1, 
1919,  the  amount  paid  in  wages  has  increased  over  $94,000  per 
year.  In  1913,  the  average  price  paid  by  applicant  for  coal  was 
$2.87  per  ton.  The  average  pride  paid  in  1920  has  been  $5.63, 
while  the  price  since  August  of  this  year  has  been  above  $6, 
reaching  an  average  of  $6.77  for  October.  This  represents  an 
added  charge  against  earnings  of  approximately  $100,000  an- 
nually. 

These  ascending  costs  have  occurred  despite  substantial  econ- 
omies effected  by  the  company.  The  installation  of  one-man 
cars  has  permitted  the  reduction  of  the  force  of  trainmen  by 
fifty,  while  the  consumption  of  current  and  the  cost  of  mainte- 
nance through  the  use  of  these  cars  have  been  likewise  reduced. 
Other  economies  of  a  lesser  extent  have  been  brought  about. 

^luch  of  thQ  record  in  this  case  is  devoted  to  a  discussion  of 
the  causes  of  the  falling  off  in  the  number  of  passenger  riders 
during  the  past  year.  At  the  hearing  on  the  last  emergency 
application  in  May,  it  was  estimated  by  witness  Powell,  for 
applicant,  that  the  passenger  traffic  would  fall  off  for  the  year 
an  av^erage  of  5  per  cent.  The  actual  decrease  has  been  approx- 
imately seven  per  cent  for  the  year.  For  the  last  four  months 
of  the  year  it  may  rSach  8  per  cent.  This  is  a  reduction  in  the 
traffic  as  compared  to  the  year  1919.  Anticipating  the  objection 
that  a  further  increase  in  fare  would  result  in  a  still  greater  fall- 
ing off  in  traffic,  and  thus  fail  as  a  remedy  for  the  present  condi- 
tion, applicant  submitted  an  exhibit  in  which  an  analysis  of  the 
traffic  is  made  by  lines,  the  purpose  of  which  is  to  show,  first, 
that  the  reduction  in  traffic  took  place  not  among  short  distance 
riders,  but  among  those  riding  the  long  distances,  and  second, 
that  the  greatest  reduction  is  in  the  south  and  southeast  sections 
of  the  city  where  the  effect  of  automobile  competition  is  much 
more  pronounced.    The  analysis  does  show  that  for  some  reason 
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there  has  been  a  greater  reduction  on  the  long  lines  than  on  the 
so-called  short  lines.  It  also  shows  a  larger  falling  ofiF  in  traffic 
on  the  lines  south  of  O  street  than  on  the  lines  north.  While 
this  study  of  the  traffic  indicates  that  the  short  line  rider  has  not 
been  as  greatly  influenced  by  increased  rates  as  the  long  line  rid- 
er, and  while  the  reduction  in  the  traffic  on  the  short  linos  in 
south  and  southeast  Lincoln  indicates  that  the  automobile  has 
been  a  large  factor  in  the  reduction,  the  figures  are  not  neces- 
sarily conclusive  on  this  point.  The  analysis  is  valuable,  how- 
ever, as  supporting  the  theory  that  the  automobile  is  responsible 
to  a  considerable  degree  for  the  reduction  in  street  railway  rid- 
ing in  Lincoln. 

[1]  It  is  vigorously  urged  by  many  that  it  is  impossible  to 
operate  a  street  railway  system  in  any  community,  and  more 
particularly  in  Lincoln,  without  making  rate  concessions  to  the 
patrons  living  within  walking  distance  of  the  business  section, 
and  it  is  usually  assumed  that  this  distance  is  from  one  to  one 
and  one-half  miles.  This  point  is  emphasized  by  counsel  for  the 
city  of  Lincoln,  who  contends  "that  in  order  to  regain  the  lost 
patronage  of  the  short  rider,  a  reduced  rate  must  be  had  for  the 
first  zone."  Xo  estimate  is  made  by  counsel  as  to  how  much 
patronage  of  this  nature  has  been  lost,  nor  does  he  venture  an 
estimate  as  to  how  much  could  or  would  have  to  be  secured  in  * 
order  to  meet  the  exigencies  of  the  present  situation. 

Conceding  for  the  moment  that  the  time-honored  fare  of  5 
cents  ought  to  be  made  effective  in  the  so-called  walking  zone, 
and  that  it  would  result  in  a  substantial  increase  in  traffic,  let 
us  consider  briefly  how  substantial  that  increase  should*  be  in 
order  to  produce  the  revenue  imperatively  required  by  appli- 
cant if  it  is  to  continue  to  operate.  The  number  of  passengers 
carried  in  1920  will  be  approximately  11,500,000,  excluding 
riders  on  transfers.  No  studies  have  ever  been  made  to  deter- 
mine what  proportion  of  the  company's  traffic  is  handled  in  the 
first  zone.  If  we  assume  this  zone  to  extend  1^  miles  from  the 
business  section,  and  assume  further  that  50  per  cent  of  the 
riders  are  within  this  limit,  the  number  of  short  riders  would 
thus  aggregate  5,750,000  for  the  year.     Assuming  an  average 

fare  of  8  cents  to  and  from  the  suburban  area,  how  many  more 
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riders  would  have  to  be  tempted  by  the  5-cent  rate  to  stop  walk* 
ing  and  start  riding?  The  operating  expense  for  1920,  exclu- 
sive of  interest  and  preferred  stock  dividends,  based  on  the  act- 
ual experience  for  ten  months,  was  $894,000. "  If  there  was  an 
increase  of  10  per  cent  in  5-cent  riders,  there  would  be  6,325,000 
riders  within  the  first  zone,  which  traffic  would  produce  revenue 
of  $316,250.  Assuming  '5,750,000  passengers  at  8  cents,  would 
produce  revenue  to  the  amount  of  $460,000,  inaking  a  total  of 
$776,250.  This  is  $117,750  less  than  the  actual  money  required 
to  pay  the  direct  operating  expenses.  An  increase  of  20  per  cent 
in  short  riders  would  result  in  a  total  revenue  of  $605,000,  while 
an  increase  of  fifty  per  cent  would  result  in  total  passenger  earn- 
ings of  only  $801,250,  which  is  still  short  of  the  necessary  ex- 
penses. It  would  take  an  increase  in  this  class  of  riders  of  over 
51  per  cent  to  produce  the  required  revenue,  assuming  the  other 
traffic  to  remain  constant  It  has  never  been  claimed  by  even 
the  most  hopeful  contenders  for  this  theory  that  a  5-cent  fare 
would  stimulate  short  haul  traffic  to  any  such  degree.  The 
largest  traffic  ever  handled  by  applicant  was  in  1915,  when  the 
number  of  passengers  reached  12,996,254.  The  total  would 
have  to  go  to  14,430,000  on  the  basis  of  a  51  per  cent  increase  in 
the  first  zone.  It  should  be  borne  constantly  in  mind  that  no 
.allowance  for  interest  or  dividends  on  preferred  stock  is  account- 
ed for  in  these  figures,  which,  if  taken  into  consideration,  would 
very  materially  swell  the  totals.  It  is  highly  significant  in  this 
connection,  as  measuring  the  extent  of  the  revolution  that  has 
occurred  in  operating  conditions,  that  it  would  require  tiie  trans- 
portation of  17,880,000  passengers  at  5  cents  to  produce*  suffi- 
cient revenue  to  pay  the  direct  operating  expenses.  To  pay  in- 
terest and  preferred  stock  dividends  in  addition  thereto  would 
require  the  handling  of  a  total  of  20,664,860  passengers.  This 
is  almost  double  the  number  now  carried  and  is  50  per  cent 
greater  than  the  traffic  in  the  company's  banner  year,  when  fares 
were  six  for  25  cents. 

The  figures  used  to  determine  the  effect  of  a  lower  fare  in  the 
walking  zone  are,  of  course,  subject  to  the  criticism  that  they  are 
based  on  certain  assumption  as  to  the  extent  of  that  zone  and  as 
to  the  relative  proportion  of  the  total  traffic  within  it.     The 
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Tesults  would  also  be  somewhat  changed  if  the  rate  to  the  outer 
zone  were  increased  to  10  cents.  But  no  matter  what  readjust- 
ment might  result  from  an  ascertainment  of  the  actual  facts  and 
the  application  of  somewhat  different  fares,  it  is  manifest  that 
the  reduction  to  a  5-cent  basis  under  present  conditions  is  im- 
possible and  would  only  result  in  disaster  to  the  company.  The 
increased  charge  for  transportation  undoubtedly  has  its  effect 
on  the  number  of  passengers  riding,  but  it  is  a  futile  remedy 
with  which  to  cure  the  disease  by  applying  a  rate  which  is  mate- 
rially less  than  the  actual  cost  to  the  company  of  carrying  the 
passenger.  Increased  traflBc  under  such  a  condition  would  only 
increase  the  company's  deficit. 

The  effect  of  these  conditions  upon  the  finances  of  the  com- 
pany is  partially  shown  in  the  following  statement  of  revenues 
and  expenses  of  all  the  departments  for  1920,  as  submitted  by 
applicant :  >.  . 

12  Mos. 
Jan.  1,  1920, 

to 
Dec.  31,  1920. 
Revenues : 

Railway    $7S9,511.40 

Light  and  power 329,907.64 

Steam 91,872.01 

Total    . .  .• $1,211,290.95 

Operating  Expenses   984,291.18 

Operating  Income 226,999.77 

Deductions: 

Taxes  *    75,344.70 

Miscellaneous 33,704.31 

Total $109,049.01 

Ifet  Income 117,950.76 

Interest  on  railway  and  heat  bonds 67,651.50 

Dividends  on  preferred  stock 71,592.00 

Total    $139,243.50 

Deficit   : •  $21,292.74 

♦  Estimate. 

These  figures  are  based  on  actual  operation  for  nine  months, 
January  to  September,  inclusive.  The  actual  figures  for  Octo- 
ber are  less  favorable  to  the  company,  both  as  to  revenues  and 
expenses,  than  the  estimate  contained  in  the  above  table.  For 
example,  the  number  of  passengers  for  the  month  was  estimated 
at  984,000,  whereas  the  actual  traflBc  amounted  to  914,965,  a 
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decrease  of  practically  70,000.  Revenues  from  steam  heat,  esti- 
mated on  the  same  basis  as  to  quantity,  as  for  the  season  of  1919, 
will  be  materially  less  because  of  the  unusually  mild  weather,  the 
shrinkage  probably  being  from  $3,500  to  $5,000.  It  is  safe  to  as- 
sume that  the  gross  revenue  in  the  statement  is  overstated  by  at 
least  $10,000  and  that  the  deficit  will  thus  be  close  to  $31,000. 
The  statement  for  the  month  of  October  discloses  a  deficit  of  $5,- 
452.24.  A  summary  for  the  ten  months  including  October 
shows  a  deficit  for  the  period  of  $36,048.52.  Based  on  the 
October  experience,  the  deficit  would  reach  $65,000  for  the  year, 
while  on  the  ten  months'  record  it  would  be  about  $43,000. 
Applicant's  estimate  of  revenues  for  the  last  three  months  of 
1920,  as  contained  in  the  operating  statement,  anticipated  cer- 
tain increased  earnings,  which  it  is  manifest  ^vill  not  be  fully 
realized  and  which  explains  the  increased  deficits  as  shown  by 
the  figures  for  October  and  for  the  ten  months  including  October. 
[2]  In  the  foregoing  statement,  an  allowance  of  7.2  per  cent 
of  the  depreciable  property  has  been  charged  against  earnings 
for  maintenance  and  depreciation.  The  actual  expenditures  of 
the  company  for  the  year  will  exceed  the  amount  thus  set  aside 
by  about  $30,000.  Applicant  offers  this  as  conclusive  proof  that 
the  allowance  of  7.2  per  cent  is  inadequate  and  that  it  should 
be  increased  to  not  less  than  9  per  cent.  It  should  be  stated  here 
that  the  depreciation  reserve  at  the  end  of  the  year  will  show  a 
deficit  of  approximately  $42,000.  The  expenditures  in  excess 
of  the  allowance  do  not  necessarily  indicate  that  it  should  be 
•increased.  It  is  intended  to  be  an  average  figure  covering  the 
life  of  the  property  and  the  actual  cost  in  any  one  year  for  main- 
tenance and  replacements  may  very  properly  exceed  the  allow- 
ance for  that  year.  There  have  been  heavy  retirements  this  year, 
particularly  of  cars.  Twenty-four  cars  have  been  retired  and 
replaced  by  the  Bimey  one-man  cars.  There  have  also  been 
heavy  charges  against  the  reserve  because  of  paving  and  track 
changes.  The  inability  of  the  company  to  finance  any  additions 
and  betterments  makes  the  problem  much  more  difficult.  It  has 
been  the  practice  of  the  company,  with  the  approval  of  the  Com- 
mission, to  charge  the  difference  between  the  original  cost  of  a 
unit  of  plant  and  its  replacement  cost  to  the  depreciation  re- 
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serve.  A  physical  valuation  of  property  thus  constructed  would 
naturally  include  such  amounts,  notwithstanding  they  have  been 
paid  for  out  of  operating  expenses.  In  answer  to  an  objection 
made  on  this  point,  counsel  for  applicant  submitted  a  stipula- 
tion, which  is  as  follows:    Page  53,  record. 

"Mr.  Wilson: — If  the  Commission  please,  we  are  willing  to 
state  for  the  record  the  position  of  the  company  on  any  increase 
of  value  in  the  property  by  reason  of  expenditures  from  the 
depreciation  reserve,  and  the  position  is  this,— that  the  company 
does  not  expect  or  ask  a  return  upon  the  value  added  to  the  prop- 
erty by  reason  of  the  difference  in  cost  of  replacements  above  the 
original  cost  of  the  property  displaced. 

Q. — (By  Mr.  Browne)  And  on  that  basis  you  will  proceed  iu 
the  permanent  case  ? 

A. — Yes,  sir,  that  is  the  position  of  the  company." 

As  stated  in  the  last  emergency  order  issued  by  this  Commis- 
sion, we  have  under  consideration  what  constitutes  a  proper 
charge  for  maintenance  and  depreciation  and  what  is  the  proper 
method  of  making  charges  against  a  reserve  fund.  It  is  not  in- 
intended  at  this  time  to  reach  any  conclusion  upon  that  question 
and  the  stipulation  entered  into  by  the  company  safeguards  any 
decision  that  may  ultimately  be  reached  concerning  it.  We  are 
of  the  opinion,  however,  that  the  exigencies  of  this  company  re- 
quire an  increased  allowance  for  maintenance  and  depreciation, 
although  we  are  also  of  the  opinion  that  8  per  cent  would  bo 
suflBcient,  and  that  allowance  will  be  approved.  This  will  add 
approximately  $18,000  per  year  to  the  operating  expenses  and 
would  increase  the  deficit,  heretofore  referred  to,  to  about  $50,- 
000. 

[3]  Counsel  for  the  city  of  Lincoln  asserts  that  the  financial 
diflSculties  of  applicant  is  due,  not  to  a  shortage  in  rate,  but  to 
a  lack  of  capital,  and  bases  this  conclusion  on  the  fact  that  the 
control  of  the  company  is  vested  in  the  common  stock,  which,  it 
is  asserted,  represents  nothing  but  *'blue  sky."  ,  The  current  in- 
debtedness of  applicant  has  now  reached  the  sum  of  $573,497.59. 
One  hundred  eighty-seven  thousand,  five  hundred  dollars  of  this 
amount  is  represented  by  notes  for  one  year  held  by  certain  stock- 
holders who  advanced  this  money  for  the  purpose  of  assisting  in 
P.i;.R.1921B. 
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retiring  $250,000  of  first  mortgage  bonds  of  the  company,  due 
January  1,  1920.  These  notes  became  due  January  5,  1921. 
The  remaining  indebtedness  covers  current  accounts  and  bills 
payable,  which  have  accumulated  because  of  the  company's  in- 
ability to  meet  its  obligations.  No  payment  has  been  made  of 
preferred  dividends  for  three  years,  so  that  there  is  now  owing 
the  preferred  stockholders  $208,000.  This  is  in  addition  to  the 
indebtedness  above  referred  to.  During  the  three  years,  approx- 
imately $80,000  has  been  earned  by  the  company  for  preferred 
stock  dividends,  but  its  circumstances  have  been  such  during  all 
that  period  that  this  money  had  to  be  put  into  imperative  addi- 
tions and  improvements  in  the  property.  Under  such  circum- 
stances, if  the  company  had  a  financial  record  that  was  unim- 
peachable, it  could  not  now  sell,  nor  could  it,  at  any  time  during 
the  past  three  years,  have  sold  new  securities.  Sensible  investors 
will  not  buy  stock  that  pays  no  dividends.  Nor  is  applicant  able 
to  respond  to  the  suggestion  that  it  should  bear  with  present  con- 
ditions for  the  time  being  in  view  of  the  prospective  decline  in 
all  prices.  Unlike  industrial  and  commercial  institutions,  this 
utility  has  not  been  permitted  to  build  up  any  surplus.  While 
private  concerns  have  been  accumulating  a  substantial  reserve  to 
protect  themselves  against  declining  prices,  in  addition  to  pay- 
ing liberal  dividends  in  the  meantime,  this  company  has  been 
accumulating  a  deficit,  even  though  it  has  required  its  preferred 
stockholders  to  do  without  a  return  on  their  investment.  Under 
these  circumstances,  it  is  in  no  position  to  hang  on  until  times 
improve.  In  other  words,  it  faces  an  emergency  as  acute  as  any 
that  has  confronted  it  during  recent  years. 

As  we  have  shown,  applicant  faces  a  deficit  of  at  least  $50,000 
for  1920.  It  is  estimated  that  the  increase  of  the  base  rate  to  8 
cents,  with  four  fares  for  30  cents,  and  2  cents  additional  to  the 
suburbs,  will  produce  added  revenue  in  the  amount  of  $50,000. 
This  assumes  a  continued  decrease  in  traffic  of  6  per  cent.  The 
increase  in  school  children's  tickets  from  seven  for  25  cents  to  5 
cents  will  produce  approximately  $2,000  per  year.  Applicant 
asks  authority  to  apply  a  charge  of  6  cents  for  transfers.  Under 
the  above  estimate,  however,  its  revenue  will  be  sufficient  to  meet 
its  expenses  and  provide  dividends  on  its  preferred  stock,  which 
is  all  that  is  asked  for  in  this  case.     The  record  indicates  that 
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the  added  revenue  to  be  derived  from  a  charge  for  transfers  is 
not  required  at  this  time.  It  is  estimated  that  this  would  pro- 
duce approximately  $45,000. 

OKDER. 

It  is  therefore  ordered  that  the  Lincoln  Traction  Company  be, 
and  the  same  is  hereby  authorized  and  directed  to  establish  the 
following  fares  for  the  transportation  of  passengers  on  its  lines 
of  street  railways: 

1.  Eight  cents  cash,  or  one  token,  for  the  transportation  of 
each  adult  passenger,  with  the  following  exceptions:  10  cents 
cash,  or  one  token  plus  2  cents,  between  Lincoln  and  Havelock, 
Lincoln  and  University  Place,  Lincoln  and  Bethany,  Lincoln  and 
Normal,  Lincoln  and  Collie  View ;  between  Havelock  and  Beth- 
any, Havelock  and  Normal,  Havelock  and  College  View;  be- 
tween University  Place  and  Bethany,  University  Place  and  Nor- 
mal, University  Place  and  College  View;  between  Bethany  and 
Normal,  Bethany  and  College  View;  and  between  Normal  and 
College  View. 

2.  Four  tokens  for  transportation  of  adults  shall  be  sold,  on 
all  cars  operated,  for  30  cents.  They  may  also  be  sold  at  other 
places  if  applicant  so  desires. 

3.  Five  cents  for  the  transportation  of  school  children  for  use 
within  the  city  of  Lincoln. 

4.  No  dividends  shall  be  paid  on  the  common  stock  of  appli- 
cant company  while  this  order  is  in  force,  nor  from  the  revenues 
of  the  company  earned  while  this  order  is  in  force. 

It  is  further  ordered  that  applicant  be  authorized  to  increase 
its  allowance  for  maintenance  and  depreciation  from  7.2  per  cent 
of  its  depreciable  property  to  8  per  cent  of  its  depreciable  prop- 
erty, provided  that  its  books  and  accounts  be  so  kept  as  to  show 
clearly  the  diflFerence  in  the  cost  of  property  replaced  between 
the  orginal  cost  of  such  property  and  its  replacement  cost. 

It  is  further  ordered,  that,  there  being  an  emergency  for  the 
making  of  this  order,  it  will  become  effective  December  5,  1920, 
and  shall  continue  in  effect  until  July  1,  1921. 

Made  and  entered  at  Lincoln,  Nebraska,  this  4th  day  of 
December,  1920. 

Nebraska  State  Kailway  Commission,  H.  C.  Taylor,  Chair- 
man, 
P.U.R.1S21B. 
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NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

WILLIS  Z.  GEORGIA,  AS  MAYOR  OF  CITY  OF  OLEAN 

V. 

PRODUCERS  GAS  COMPAXY. 

[Case  No.  7330.] 

TOWN  BOARD  OP  TOWN  OF  OLEAN 

17. 

PRODUCERS  GAS  COMPANY. 

[Case  No.  7344.] 

TRUSTEES  OF  VILLAGE  OF  FRIENDSHIP 

V. 

PRODUCERS  GAS  COMPANY. 
[Case  No.  7372.] 

Evidence  —  Burden  of  proof  —  Natural  gas  rates, 

1.  The  burden  of  proof  to  justify  an  increase  in  natural  gas  rates 
is  not  upon  the  company,  but  upon  complainants  as  to  the  reasonable- 
ness of  the  proposed  rates. 

Rates  —  Natural  gas  —  Inverted  block  schedule, 

2.  The  theory  of  inverted  block  rates  as  applied  to  natural  gas  is 
that  they  will  tend  to  conserve  the  supply  rather  than  increase  the 
revenues  of  the  company,  on  the  assumption  that  consiuners  will  be 
careful  not  to  exceed  their  necessities  by  a  wasteful  use  of  the  conr- 
modity  if  the  cost  of  such  excess  use  is  placed  at  a  sufficiently  high 
figure. 

Bates  -*  Natural  gas  -^  Inverted  hlocTc  schedule  —  Reasonable  neces^ 
sity  of  consumers, 

3.  In  order  to  serve  the  reasonable  minimum  needs  of  the  domes- 
tic  consumers  of  natural  gas  who  are  using  all  due  care  to  prevent 
waste,  the  first  block  step  of  an  inverted  block  schedule  should  be 
placed  at  least  at  10,000  m.  c.  f. 

Rates  —  Meters  —  Installation  charge, 

4.  A  charge  of  $1  for  the  installation  of  a  gas  meter  is  unlawful 
in  New  York,  since  a  gas  company  has  no  right  to  exact  any  sum  of 
money  from  a  customer  at  the  time  of  the  installation  of  a  meter  in 
excess  of  the  deposit  permitted  by  §  63  of  the  New  York  Transportation 
Corporations  Law. 

[December  16,  1920.] 

Pkoceedings  to  determine  the  reasonableness  of  rates  and 
practices  of  a  natural  gas  company;  rates  held  reasonable; 
amount  of  first  block  in  inverted  block  schedule  of  natural  gas 
P.U.R.1921B. 
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rates  determined ;  company  ordered  to  take  certain  conservation 
measures  and  to  omit  practice  of  making  installation  charge. 

Appearances :  John  K.  Ward,  for  the  complainant,  city  of 
Olean ;  R.  Mandeville  Troy,  for  the  town  of  Olean ;  J.  0.  Leg- 
gett,  Cuba,  and  Elliott  &  Mapes,  of  Friendship,  for  the  town  of 
Friendship;  James  P.  Quigley,  of  Olean,  New  York,  for  the 
Producers  Gas  Company. 

KeUoggy  Commissioner:  These  cases  involve  the  rates 
charged,  the  practices  followed,  and  the  regulations  enforced  by 
the  Producers  Gas  Company,  in  its  supply  of  natural  gas  to  the 
complaining  communities. 

The  source  of  supply  is  from  wells  adjacent  to  the  New  York- 
Pennsylvania  state  line,  situated  in  the  county  of  Allegany,  in 
the  state  of  New  York,  and  the  county  of  McKean,  in  the  state 
of  Pennsylvania.  The  Pennsylvania  wells  are  owned  by  the  Mc- 
Kean Natural  Gas  Company,  a  Pennsylvania  corporation,  the 
entire  capital  stock  of  which,  except  the  directors'  qualifying 
shares,  is  owned  by  the  respondent. 

The  main  supply  is  in  the  state  of  Pennsylvania,  and  at  a 
point  in  the  town  of  Sharon,  in  that  state,  the  pipe  line  of  the 
respondent  divides  into  two  branches,  one  extending  northwest- 
erly, and  ultimately  supplying  the  town  of  Olean,  and  the  10th 
and  11th  wards  of  the  city  of  Olean,  whose  interests  are  involved 
in  two  of  these  cases,  and  the  other  branch  extending  in  a  more 
directly  northerly  course  to  the  village  of  Friendship,  the  com- 
plainant in  the  third  of  these  proceedings. 

The  causes  of  complaint  are  somewhat  varied  and  require  sep- 
arate consideration. 

As  to  Rates. 

By  a  tariff  effective  January  23,  1920,  the  respondent  estab- 
lished a  schedule  in  the  nature  of  an  inverted  block  rate,  for  gas 
consumed  in  certain  communities,  including  that  portion  of  the 
city  of  Olean  supplied  by  it,  and  the  town  of  Olean.  This  rate 
is  as  follows: 

.  First      5,000  cubic  feet   52^  per  thousand 

Second   5,000  cubic  feet 574  per  thousand 

TTiird      5,000  cubic  feet   62<f  per  tliousand 

Fourth   5,000  cubic  feet   67<  per  thousand 

AH   excess    72^  per  thousand 

P.U.R.1921B. 
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There  is  a  discount  of  2  cents  per  thousand  for  prompt  pay- 
ment of  bills,  and  a  minimum  charge  of  $1  per  month.  The  rate 
previously  in  effect  was  42  cents  per  thousand  cubic  feet,  witli 
2  cents  discount  for  prompt  payment,  and  a  minimum  charge  of 
50  cents  a  month. 

In  the  village  of  Friendship,  a  similar  tariff  was  placed  in 
eSect  ifarch  6,  1920,  where  previously  to  that  date  the  charge 
had  been  37  cents  per  thousand  cubic  feet,  with  a  discount  of  2 
cents  per  thousand  for  prompt  payment,  and  a  minimum  charge 
of  50  cents  a  month. 

Owing  to  various  delays  beyond  the  control  of  this  Commis- 
sion, these  cases  have  not  been  ready  for  determination,  and 
briefs  of  all  parties  submitted  until  within  a  few  days. 

The  actual  experience  of  the  company  in  the  collection  of  the 
increased  rates,  from  the  time  of  their  institution  up  to  the  first 
of  October,  was  offered  in  the  evidence  on  the  hearing.  We, 
therefore,  have  the  benefit  of  the  actual  experience  of  the  com- 
pany'in  this  regard. 

[1]  The  evidence  given  by  the  company,  to  jtistify  the  rates 
complained  of,  was  not  contradicted  by  the  complainants^  but 
must  stand  as  established  proof  in  the  case,  so  far  as  it  appears 
reasonable.  Counsel  for  the  complainant  stated  and  reiterated 
in  their  briefs  that  the  burden  of  the  proof  is  on  the  company  to 
justify  the  increase  in  rates,  and  upon  this  proposition  they  evi- 
dently rely,  asserting  that  there  is  insufficient  proof  in  this 
respect  This  is  not  the  law.  The  burden  of  the  proof  is  not 
upon  the  company  to  justify  the  rates  established,  but  is  upon 
the  complainant  to  prove  their  unreasonableness. 

People  ex  rel.  New  York  C.  &  H.  R.  R  Co.  v.  Public  Sen-ice 
Commission,  215  N.  Y.  241;  P,U.R1915D,  423,  109  K  E. 
252 ;  People  ex  rel.  New  York,  N.  H.  &  H.  R.  R  Co.  v.  Public 
Service  Commission,  159  App.  Div.  531,  145  X,  Y.  Supp.  503, 
aff'd  on  opinion  below— 215  N.  Y.  689. 

This  rule  as  to  the  burden  of  proof  was  subsequently  to  the 
cases  cited  changed  as  to  common  carriers,  by  Chapter  240  of 
the  Laws  of  1914,  and  as  to  telephone  companies,  by  Chapter  957 
of  the  Laws  of  1920.  As  to  other  public  utility  corporations; 
including  the  complainants  here,  however,  the  rule  laid  down  by 
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the  court  of  appeals  in  the  cases  cited,  is  still  in  effect,  and  the 
burden  of  proof  is  upon  the  complainant  to  establish  the  unrea- 
sonableness of  the  rate. 

This  rule  was  forcibly  called  to  the  attention  of  certain  of  the 
parties  here  in  a  previous  case  (Xo.  6748),  where  the  rate  then 
in  eflFect  in  the  city  of  Olean  was  challenged.  The  rate  in  effect 
there  was  permitted  to  stand,  and  the  complaint  was  dismissed 
upon  a  memorandum  which  stated : 

"The  evidence  is  insufficient  on  behalf  of  the  complainant  to 
justify  an  order  decreasing  the  price.'' 

In  view  of  the  fact  that  the  evidence  submitted  on  behalf  of 
the  company  stands  uncontradicted,  it  is  unnecessary  to  indulge 
in  any  elaborate  series  of  computations  to  justify  the  rate  of  50 
cents  per  1000  cubic  foot  net.  The  operations  in  the  town  of 
Olean  and  the  two  wards  of  the  city  of  Olean  adjacent,  are  so 
interlocked  that  it  is  proper  to  consider  them  together  in  this  pro- 
ceeding, and  in  view  of  the  manifest  result,  it  is  unnecessary  to 
attempt  to  subdivide  them. 

The  total  receipts  in  these  municipalities  ard  the  operating 
expenses  for  the  year  1919,  were  as  follows: 

Total  Receipts  for  1910, 

Olean  city $30,262.49 

Olean  town   5,323.60 

$35,586.09 

Operating  Expenses. 

Glean  city   $28,951.67 

Olean  town   4,662.71 

33,614.38 

Balance    $1,971.71 

The  totals  submitted,  showing  the  results  of  the  block  rate  in 
effect  during  seven  months  of  the  current  year  as  compared  with 
the  corresponding  seven  months  of  1919,  shows  a  revenue  of 
$18,390.83,  as  aguinst  $17,273.47  in  1919,  an  increase  of 
$1,117.36,  or  only  about  6^  per  cent. 

Assuming  that  this  proportion  of  increase  maintains  through- 
out the  year,  the  receipts  would  be  increased  by  $1,800,  producing 
an  income  of  about  $3,900,  This  does  not  allow  for  taxes,  which 
amounted  to  about  $1,800.  These  taxes,  however,  included  the  , 
'  Federal  income  tax,  which  under  our  rulings  is  not  deductable, 
but  leaving  all  consideration  whatsoever  of  the  tax  questions 
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aside,  the  income  provides  a  return  of  8  per  cent  on  onlv  about 
$49,000. 

The  figures  submitted  by  the  company  indicate  an  investment 
for  the  city  of  Olean  alone  of  $148,365.72.  Although  a  careful 
examination  and  successful  criticism  might  reduce  these  figures 
to  some  extent,  it  is  quite  apparent  that  they  cannot  .be  reduced  to 
less  tiian  one-third  of  the  amount  claimed,  which  would  be  neces- 
sary to  justify  any  proper  criticism  of  the  rate  sought  to  be 
charged. 

As  to  the  village  of  Friendship,  a  similar  condition  exists. 
The  figures  submitted  by  the  company,  and  the  only  ones  in  evi- 
dence, showed  the  operating  income  for  the  year  1919  to  be 
$540.90.  This  does  not  include  taxes  of  $1,548.19,  which,  taken 
into  consideration,  would  produce  a  deficit.  Evidence  submitted 
by  the  company  showed  bare  bones  capital  investment  for  that 
municipality  of  $71,536. 

Allowing  all  imaginable  increase,  from  the  institution  of  the 
rates  now  in  effect,  there  can,  under  no  conceivable  circumstances, 
be  a  successful  challenge  of  the  50-cent  net  per  thousand  cubic 
feet,  the  rate  now  in  effect. 

(2)  On  the  subject  of  rates,  however,  another  very  important 
question  arises  for  consideration.  This  is  an  attempt  to  put  into 
effect  the  so-called  block  rate  now  permissable  by  the  legislation 
of  the  current  year.  The  theory  of  a  block  rate  of  this  nature 
is  that  it  is  not  introduced  for  the  purpose  of  adding  to  the  rev- 
enues of  the  company,  but  for  the  purpose  of  conserving  the  nat- 
ural gas  supply,  upon  the  assiunption  that  consumers  will  be  care- 
ful not  to  exceed  their  necessities  by  a  wasteful  use  of  the 
commodity,  if  the  cost  of  such  excess  use  is  placed  at  a  sufiicient- 
ly  high  figure. 

It  is  claimed  by  the  company  that  no  added  revenue  comes 
from  the  institution  of  a  scale  of  this  character,  but  the  decrease 
in  consumption  offsets  the  increase  in  rates,  and  for  the  purpose 
of  saving  the  commodity  and  for  that  purpose  alone,  a  scale  of 
this  character  is  permitted.  It  is  asserted  that  the  increase  in 
the  price  at  the  various  steps  reduces  rather  than  increases  the 
revenue.  This  contention  is  phrased  in  the  brief  submitted  by 
the  company  as  follows: 
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"We  now  come  to  the  consideration  of  the  question  as  to 
whether  or  not  the  block  system  will  make  any  change  in  the 
existing  situation  with  respect  to  income  and  return  upon  the 
investment.  It  is  to  be  noted  at  the  outset  that  hereafter  there 
will  be  no  power  consumers.  This  increased  rate  has  solved  the 
power  user  problem  and  will  make  available  for  domestic  ,pur- 
poses  around  twenty-five  million  cubic  feet  of  gas  heretofore 
used  by  them.  The  sale  of  this  gas  to  domestic  consumers  under 
the  block  schedule  running  up  to  70  cents  will  not  bring  as  large 
a  return  to  the  company,  because  the  consumers  will  be  much 
more  widely  scattered,  many  of  them  will  not  reach  the  70-cent 
rate,  which  was  paid  by  the  power  users.'* 

And  further 

"We  are  not  asking  the  increased  price  for  the  additional  gas 
used  beyond  5,000  cubic  feet  per  month  in  order  to  increase  the 
revenues  of  the  company,  but  we  are  asking  it  for  the  purpose 
of  putting  the  company  in  a  situation  where  it  may  realize  upon 
its  gas  fields  for  a  longer  period  of  time,  and  to  that  extent  defer 
the  time  when  the  plant  of  the  company  will  be  sold  for  junk, 
because  of  the  absolute  exhaustion  of  its  gas  fields.'' 

[3]  To  properly  apply  this  principle  it  must  be  determined 
further  what  amount  is  necessary  to  serve  the  reasonable  min- 
imum needs  of  the  domestic  consumer,  who  is  using  all  due  care 
to  prevent  waste.  To  the  amount  of  his  reasonable  needs,  with 
careful  use,  gas  should  be  supplied  to  him  at  the  minimum  rate 
without  any  addition  in  cost. 

The  practical  question  follows:  Is  the  allowance  of  5,000 
cubic  feet  per  month,  the  first  step  of  the  proposed  block  rate, 
adequate  to  cover  the  necessary  use  of  the  domestic  consumer. 
It  is  entirely  true  that  during  the  warmer  months  of  the  year, 
when  the  gas  is  not  used  for  heating  purposes,  the  ordinary  fam- 
ily  can  generally  get  by  on  that  amount  of  gas,  but  it  should 
also  be  permitted  to  use  a  suflScient  amount  to  include  heating 
with  proper  appliances  in  the  winter. 

On  page  66  of  the  record,  counsel  for  the  company  stated  that 

the  average  use  per  consumer  was  something  over  99,000  cubic 

feet  per  annum.     The  annual  report  of  the  company  for  1919 

shows  that  277,334  m.cf.  was  furnished  to  private  consumers 
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during  the  year,  and  the  number  of  services  was  2,G14,  indicat- 
ing an  average  consumption  of  106,000  m.c.f.  per  service. 

In  bulletin  102,  part  7,  of  the  Smithsonian  Institution, 
entitled  "The  Mineral  Industries  of  the  United  States,"  offered 
in  evidence  in  this  proceeding,  it  is  stated  that — 

"The  average  consumption  in  M  cubic  feet  of  natural  gas  for 
all  the  domestic  natural  gas  consumers  in  the  United  States  is 
100  M  cubic  feet  by  each  domestic  consumer  annually." 

This  would  indicate  an  average  monthly  consumption  of 
about  8,000  m.c.f.  The  consumption,  however,  is  not  uniform 
throughout  the  year.  In  the  following  page  of  the  same  pamph- 
let, there  appears  a  graph,  which  indicates  an  average  monthly 
consumption  by  the  domestic  consumers  of  Charlestown,  West 
Virginia,  during  each  of  the  twelve  months  preceeding  March, 
1918,  ranging  from  5,000  m.cf.  in  July  and  August,  1917,  to 
36,500  m.c.f.  in  January,  1918;  and  in  Huntington,  West  Vir- 
ginia, from  4,000  m.c.f.  in  August,  1917,  to  32,500  m.c.f.  in 
January,  1918.  This  shows  that  the  winter  consumption  in 
those  municipalities  where  records  have  been  kept,  is  five  or  six 
times  the  amount  consumed  in  the  warmer  weather  months. 

In  Olean,  which  lies  somewhat  further  north  the  dispropor- 
tion of  use  during  the  artificial  heating  season,  must  be  at  least 
as  great,  and  probably  would  be  greater. 

The  witness  Wyer,  called  by  the  company,  testified  that  the 
amount  consumed  by  the  average  consumer  of  100,000  m.cf. 
per  annum  ought  by  economical  use  to  be  reduced  about  one 
third,  or  to  about  5,000  m.cf.  per  month.  This,  however,  is 
probably  an  average  monthly  use,  and  cannot  take  into  consid- 
eration the  great  fluctuations  in  use  due  to  the  absence  or  pres- 
ence of  the  necessity  for  using  the  commodity  for  heating  pur- 
poses. The  witness,  however,  testified,  that  in  his  own  home  he 
used  on  the  average  in  excess  of  22,000  m.c.f.  a  month,  with  all 
the  improved  eflSciency  devices  in  service. 

From  the  foregoing  it  becomes  apparent  that  the  ordinary 
consumer  cannot  in  times  of  cold  weather  supply  his  reasonable 
needs,  when  such  needs  include  the  heating  of  his  home,  by  the 
use  of  less  than  10,000  m.c.f.  of  gas  per  month. 

On  the  proper  theory  of  the  inverted  block  rate,  the  first  block 
should  be  suflSciently  large  to  permit  the  use  of  gas  for  the  abso- 
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lute  necessities  by  the  small  consumer,  and  for  such  gas  so  con- 
sumed he  should  not  be  charged  an  added  rate.  The  first  block 
should,  therefore,  be  at  least  10,000  m.c.f.  instead  of  5,000 
m.c.f.  as  it  now  stands  in  the  tariff  schedules  under  considera- 
tion. Rates  should  be  fixed  upon  this  basis  applicable  not  only 
to  the  municipalities  complaining  but  effective  as  well  as  to  all 
the  communities  affected  by  the  tariffs  in  question. 

As  to  Various  Conservation  Suggestions. 

Upon  the  hearing  in  these  cases,  all  parties  were  interested 
to  institute  reforms  in  methods  of  use,  which  would  result  in  sav- 
ing the  somewhat  shrinking  supply  of  natural  gas.  It  is  unnec- 
essary  in  this  case  to  go  into  detail  as  to  all  of  thqse  proposed 
remedies.  They  have  been  carefully  considered  by  this. Com- 
mission in  a  general  inquiry  on  the  subject,  and  an  order  has 
been  made  in  case  Xo.  7672,  P.U.R.1920F,  563,  covering  this 
company  with  others.*  Under  the  provisions  of  the  order  in  that 
case,  these  various  conservation  methods  will  be  followed,  except 
so  far  as  modified  in  special  cases  by  this  Commission. 

There  does  appear,  however,  another  step  which  should  be 
taken  here,  along  the  same  line,  which  is  not  covered  by  the  gen- 
eral order  referred  to.  The  evidence  indicates  that  there  is  un- 
due loss  in  transmission.  This  should  be  examined  into  by  the 
company,  and  the  order  herein  should  provide  that  a  meter  shall 
be  installed  in  such  places  as  will  detect  this  loss  in  transmission, 
and  that  reasonable  efforts  shall  be  taken  to  prevent  unnecessary 
leakage. 

The  question,  whi(5h  was  a  matter  of  considerable  controversy 

upon  the  hearing  in  these  cases,  as  to  whether  or  not  other 

sources  of  natural  gas  supply  were  available  to  this  company, 

seems  to  be  largely  an  academic  question.    If  under  the  conser 

vation  measures  proposed,  the  supply  is  not  reasonably  adequate, 

for  the  consumers  to  enjoy  to  the  degree  its  use  is  enjoyed  by 

other  communities  similarly  situated,  it  would  become  the  desire 

if  not  the  necessity  of  this  company  to  secure  natural  gas  from 

other  sources.    If  there  were  shown  a  wilful  disregard  of  such 

interests,  more  than  is  developed  in  the  evidence  here,  an  order 

of  the  Commission  directing  it  to  secure  any  specified  available 

gas  supply  might  become  proper. 
P,U.R.1921B. 
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As  to  the  Operations  of  the  ^Yest  Notch  Pumping  Station* 

The  respondent  operates  at  West  Notch  a  pumping  station 
from  6  A.  M.  to  8  p.  m.  The  cessation  of  operation  of  this  pump 
produced  a  very  serious  diminution  of  pressure,  which  causes 
the  flow  of  gas  to  Friendship  village  to  so  decrease  that  the  lights 
would  frequently  go  down,  and  occasionally  go  out.  Further- 
more, at  times  when  burners  are  left  at  full  head  to  accommodate 
the  lessened  pressure  and  secure  as  large  a  flow  as  possible,  the 
flow  of  gas  returning  in  force  during  unguarded  hours  of  the 
night,  has  produced  a  most  dangerous  condition.  This  irregular 
pressure  should  not  be  permitted  to  continue. 

It  is  contended  that  there  is  no  object  in  using  this  pump 
after  a  vacudm  is  created.  But  it  has  not  been  shown  that  it  is 
not  practicable  to  tie  in  these  wells  in  such  a  manner  as  to  pump 
gas  from  different  wells  during  different  periods  throughout  the 
24  hours,  in  order  to  supply  gas  for  peak  load  demands  and  aug- 
ment the  supply  from  the  main  line,  and  thus  producing  much 
more  uniform  pressure. 

An  order  should  be  made  in  the  Friendship  case,  therefore, 
to  provide  for  the  continuous  operation  of  this  station. 

As  to  Charges  for  Meier  Installation  at  Frieiidship. 

[4]  It  is  alleged  in  the  complaint  of  the  village  of  Friend- 
ship that  every  new  customer  is  required  to  pay  the  sum  of 
$10.20  before  a  meter  is  installed,  and  that  when  the  meter  is 
removed  $1  of  that  amount  is  retained  by  the  company,  and  the 
balance  repaid,  but  without  interest.  This  practice  is  admitted 
by  the  answer. 

This  company  has  no  right  to  make  a  charge  of  $1  for  the  in- 
stallation of  a  meter,  if  for  no  other  reason  than  because  it  has 
filed  no  tariff  providing  for  such  charge.  Without  discussing 
the  propriety  of  such  charge,  if  the  company  attempted  to  file  a 
tariff  including  it,  it  is  sufficient  for  the  present  to  hold  that  the 
company  is  not  entitled  thereto. 

Under  §  63  of  the  Transportation  Corporations  Law,  a  com- 
pany has  a  right  to  exact  a  deposit  from  a  proposed  customer,  of 
an  amount  sufficient  to  reasonably  cover  gas  consumption  for 
two  calendar  months,  which  sum,  however,  must  be  returned 
P.U.R.1921B. 
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with  legal  interest  when  the  customer  ceases  to  be  supplied  witli 
gas. 

Xo  rent  can  be  charged  for  the  meter  (§  66,  Transportation 
Corporations  Law).  Under  §  62,  a  deposit  may  fee  required  to 
secure  the  payment  of  the  cost  of  the  portion  of  the  service  pipe 
required  by  law  to  be  paid  for  by  the  applicant  for  service. 

The  practice  of  the  company  in  making  any  other  charges  in 
this  connection  should  be  prevented  by  the  order  to  be  entered 
herein. 

As  to  Complaints  about  Pressure. 

It  is  not  necessary  to  further  consider  this  question  in  this 
particular  case.  The  general  order  above  referred  to,  in  Case 
No.  7672,  P.U.K.1920F,  563,  covers  the  subject  and  provides 
in  its  sixth  paragraph — 

"The  standard  pressure  to  be  maintained  in  the  service  pipes 
of  all  consumers  shall  be  at  least  four  ounces  per  square  inch, 
and  each  such  utility  shall  maintain  such  pressure  in  its  dis- 
tributing systems  as  will  enable  its  patrons  to  secure  adequate 
service  when  the  gas  is  consumed  in  proper  and  efficient  appli- 
ances and  not  in  violation  of  any  of  the  provisions  of  this  order.'* 

From  the  forgoing  it  appears  that  the  orders  to  be  entered  in 
these  proceedings  should  each  of  them  provide — 

(1)  That  the  first  block  at  which  natural  gas  shall  be  supplied 
at  the  rate  of  52  cents  per  m.c.f.,  with  a  discount  of  2  cents  for 
prompt  payment,  shall  be  increased  from  5,000  m.c.f.  to  10,000 
m.c.f.  per  month. 

(2)  The  company  should  be  directed  to  install  suitable  meas- 
uring devices  for  the  purpose  of  detecting  any  unusual  or  unnec- 
essary leaks  in  its  transmission  line,  and  upon  such  detection 
proceed  to  the  prevention  thereof. 

The  order  in  the  Friendship  case  should  further  provide: 

(1)  That  the  pumping  station  at  West  Notch  be  operated  con- 
tinuously. 

(2)  That  the  practice  of  the  company,  in  exacting  any  sum  of 
money  from  a  customer,  at  the  time  of  the  installation  of  a 
meter,  in  excess  of  the  deposit  permitted  by  §  63  of  the  Trans- 
portation Corporations  Law,  shall  cease;  and  that  such  deposits 
P.U.R.1921B.  12 
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made  in  compliance  with  that  section  shall  be  repaid  with  legal 
interest  when  a  customer  shall  discontinue  using  gas  supplied  by 
the  company. 
All  concur.  ' 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

FIRST  MORTGAGE  &  REAL  ESTATE  COMPANY 

V. 

WESTCHESTER  LIGHTIXG  COMPANY. 

[Case  No.  7884.] 
Service  —  Jurisdiction  of  Commission  —  Ext^^nsions  —  Private  street. 

1.  Jurisdiction  of  the  New  York  Commissions  to  order  ah  exten- 
sion of  service  is  not  limited  to  constructions  in  public  highways,  and 
they  may,  therefore,  require  an  extension  in  a  proper  case,  notwith- 
standing it  involves  construction  in  a  private  street  neither  graded, 
paved,  curbed,  nor  dedicated  to,  or  accepted  by,  the  municipality. 

Service  —  Extetisions  —  RetutonaMeness  of  return, 

2.  An  extension  of  gas  service  to  a  residence  constructed  on  a  lot 
next  enjoining  that  in  front  of  which  an  existing  main  ends,  is  rea- 
sonable, although  the  new  business  will  not  pay  the  full  return  of 
fully  developed  territory. 

Service  ^  Extensions  ^  Ownership  of  service  pipes. 

3.  The  service  pipe  from  a  gas  main  to  the  street  line  should  be 
furnished  by  the  company,  notwithstanding  that  the  fee  of  the  street 
has  not  been  conveyed  to  the  city,  nor  the  street  formally  accepted  by 
it. 

[December  16,  1920.] 

Complaint  asking  that  the  gas  main  of  the  respondent  com- 
pany be  extended  in  Delhvood  road,  Cedar  Knolls,  in  the  city  of 
Yonkers,  near  Bronxville,  and  gas  furnished  a  residence  on  said 
road;  si:stained. 

Appearances:  L.  D.  Garrett,  New  York  city,  for  complain- 
ant; B.  W.  Stilwell  and  William  J.  Clark,  Mount  Vernon,  and 
Martin  S.  Decker,  Albany,  for  respondent. 

Hill,  Chairman:  Respondent  is  a  gas  and  electric  light  cor- 
poration organized  under  the  Transportation  Corporations  Law, 
lawfully  doing  business  in  Westchester  county  and  in  the  city  of 
Yonkers.     It  distributes  and  sells  both  gas  and  electricitv;  its 
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gas  revenues  for  the  last  fiscal  year  were  $2,695,961  against 
operating  expenses  of  $2,314,873;  it  has  been  requested  by  the 
complainant,  to  extend  its  main  in  Dell  wood  road,  which  is  in  a 
subdivision  called  Cedar  Knolls,  in  the  city  of  Yonkers. 

The  compkinant  has  subdivided  the  plot  of  land  known  as 
Cedar  Knolls  for  residence  development,  and  the  same  has  been 
partially  built  up  and  the  gas  mains  of  respondent  have  been 
constructed  in  part  of  the  streets  which  have  been  laid  out  upon 
a  map  of  the  subdivision,  which  was  filed  in  the  ofiice  of  the 
r^istrar  of  Westchester  county  in  1012. 

Such  main  extends  through  Dell  wood  road  to  a  point  oppo- 
site Beechmorit  avenue,  and  up  to  this  point  the  Dellwood  road 
has  not  only  been  laid  out  as  a  public  highway  but  the  fee  there- 
of has  been  deeded  to  and  accepted  by  the  city  of  Yonkers  for 
highway  purposes.  From  that  point  on  to  the  north  the  street  is 
shown  on  the  map  and  has  been  laid  out  and  thrown  open  to 
the  public  but  has  not  been  conveyed  to,  nor  accepted  by,  the 
city  as  a  public  street.  The  city  has,  however,  laid  a  water 
main  through  this  part  of  the  street.  The  proposed  extension  of 
main  is  for  a  distance  of  100  feet  on  that  part  of  Dellwood 
avenue  whicli  has  not  as  yet  been  conveyed  to  nor  accepted  by 
the  city  of  Yonkers,  and  is  for  the  purpose  of  reaching  a  new 
ten-room,  three-flat  house  which  is  nearing  completion  and  which 
involves  an  investment  of  about  $40,000  and  is  on  the  first  lot 
beyond  the  present  terminus  of  the  main.  The  respondent  esti- 
mates that  the  annnual  revenue  from  its  gas,  which  would  be 
consumed  i^  this  house,  would  be  $125  per  year.  While  the 
extension  is  inconsequential  in  itself,  the  respondent  appeared 
in  opposition  to  the  application  and  filed  a  formal  answer,  stat- 
ing^  that  it  desired  thereby  to  raise  the  question  of  jurisdiction 
and  power  of  the  Commission  to  order  the  extension.  The 
grounds  of  such  objection  set  forth  in  the  answer  are: 

[1]  1.  That  the  proposed  extension  would  be  constructed  on 
private  property,  because  it  would  be  in  a  so-called  private  street, 
which  is  a  mere  roadway  without  grade  and  is  neither  paved  nor 
curbed  and  has  not  been  dedicated  to  nor  accepted  by  the  city  of 
Y'onkers  as  a  public  street 

2.  That  the  company's  franchise  from  the  city  of  Yonkers 
p.l:.r.i921b. 
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containing  consent  for  the  occupation  of  streets  and  highways 
in  that  city  does  not  authorize  respondent  to  enter  upon  and  ex- 
tend its  gas  mains  over  private  property  and  that  respondent  is 
without  corporate  authority  under  the  Transportation  Corpora- 
tions Law  to  enter  upon  and  extend  its  mains  over  private  prop- 
erty; that  the  jurisdiction  of  the  Commission  under  the  Public 
Service  Commissions  Law  does  not  authorize  the  entry  of  an 
order  requiring  respondent  to  extend  its  gas  mains  over  private 
property,  and  that  in  this  case  the  entire  construction  will  be 
over  the  property  of  complainant  and  the  respondent,  therefore, 
denies  that  it  is  under  any  l^al  obligation  to  invest  its  capital 
in  gas  main  construction  for  the  benefit  and  service  of  complain- 
ant on  such  private  property  and  that  any  such  gas  main  exten- 
sion is  as  a  matter  of  law  the  subject  of  private  contract  aa 
between  complainant  and  respondent. 

Respondent  for  a  further  objection  alleges  that  an  order  re- 
quiring the  extension  in  question  would  be  unreasonable  because 
the  total  investment  involved  would  be  $441.12  with  an  esti- 
mated gross  revenue  of  $125,  while  the  present  average  operat- 
ing cost  of  respondent  in  supplying  gas  is  $1.2065  per  thousand 
cubic  feet,  leaving  an  operating  income  from  the  sale  of  such 
gas  of  $4.35  per  annum,  which  operating  income  would  be  less 
than  interest  upon  the  capital  investment  figured  at  8  per  cent, 
which  is  equal  to  $35.29  per  annum.  Respondent  also  alleges 
that  its  fixed  charges  on  this  part  of  the  plant  would  be  $35.68 
and  that  in  order  to  recover  such  fixed  charges  and  8  per  cent 
interest  on  its  estimated  investment  aforesaid,  it  would  require 
a  net  return  per  annum  of  $59.55.  In  other  words,  that  its  net 
return  per  consumer  per  annum  in  order  to  meet  its  fixed  charges 
and  8  per  cent  interest  on  its  investment  is  $59.55  per  annum 
as  against  which  its  receipts  would  be  only  $4.35  per  annum 
from  this  consumer. 

Reverting  to  the  first  and  second  objections,  we  can  find  no 
ground  upon  which  they  can  be  sustained.  The  Transportation 
Corporations  Law,  under  which  respondent  is  organized,  gives 
it  the  corporate  power  to  manufacture  and  supply  gas  for  light- 
ing the  streets  and  public  and  private  buildings  of  such  cities, 
villages,  and  towns  in  this  state  as  are  named  in  its  articles  of 

P.U.R.1921B. 
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incorporation,  and  the  additional  power  to  lay  gas  conductors 
through  the  streets  and  highways  of  each  such  city,  village  and 
town,  with  the  consent  of  the  municipal  authorities  thereof. 
The  grant  of  power  by  the  state  to  occupy  its  streets  and  high- 
ways and  the  consent  of  the  municipal  authorities  to  do  likewise 
in  the  respective  municipalities  are  not  limitations  upon  the 
powers  of  the  corporation  but  are  extensions  of  its  corporate 
power  and  of  its  facilities  to  do  lighting,  both  public  and  private. 
The  corporation  is  expressly  authorized  to  furnish  lighting  for 
private  buildings.  Such  buildings  may  abut  on  highways  or 
they  may  not,  but  the  corporation  has  the  power  to  light  them 
wherever  they  may  be,  within  the  boundaries  of  the  municipal- 
ity; in  many  cases  this  will  be  impossible  except  by  crossing 
private  lands  ^vith  pipes. 

This  same  statute  requires  such  companies  to  furnish  light  to^ 
the  owner  or  occupant  of  any  building  or  premises  within  100 
feet  of  any  main  laid  down  by  any  gas  light  corporation.  Such 
a  main  might  be  in  a  public  street  and  it  might  be  on  private 
property,  or  it  might  be  on  a  right  of  way  acquired  by  the  com- 
pany not  in  a  public  street.  The  statute  does  not  recognize  or 
imply  any  requirement  that  the  mains  shall  be  in  public  streets 
or  places. 

Section  66  of  the  Public  Service  Commissions  Law  requires 
such  corporations  to  furnish  and  provide  such  service,  instru- 
mentalities and  facilities  as  shall  be  safe  and  adequate,  and  it 
has  been  held  under  this  provision  that  the  Commission  may 
order  reasonable  extensions  of  mains  without  regard  to  the  pro- 
visions of  §  62  of  the  Transportation  Corporations  Law  above 
referred  to,  'which  is  an  independent  statutory  requirement. 
People  ex  rel.  Xew  York  &  Q.  Gas  Co.  v.  McCall,  245  XJ.  S. 
845,  P.U.R.1918A,  792,  62  L.  ed.  337,  38  Sup.  Ct.  Rep.  122, 
affirming  219  K  Y.  84,  P.U.R.1917A,  553,  113  K  E.  795; 
Simpson  V.  Buffalo  Gas  Co.  2  N.  Y.  P.  S.  C.  (2d  Dist)  531; 
People  ex  rel.  Pavilion  Gas  Co.  v.  Public  Service  Commission, 
178  App.  Div.  937,  164  N.  Y.  Supp.  866. 

In  the  first  mentioned  case,  the  Public  Service  Commission 
ordered  the  utility  to  extend  its  mains  a  mile  and  a  half  across 
a  swamp  and  stream,  and  although  it  does  not  appear  in  any  of 
P.U.R.1921B. 
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the  opinions  in  the  case  under  what  easements  or  rights  the  con- 
struction was  done,  it  is  quite  clear  that  there  was  no  public 
street.  That  was  an  important  case,  in  which  the  power  of  the 
Commission,  under  §  65  to  order  reasonable  extensions  was  up- 
held in  the  courts  of  last  resort. 

This  Commission  has  held  that  on  an  application  for  an  order 
requiring  an  extension  under  §  65  the  Commission  must  deter- 
mine first  whether  the  requirement  is  reasonable  and  if  it  so 
determines,  then  it  must  fix  the  terms  upon  which  the  service 
should  be  rendered.  Draney  v.  Public  Service  Commission,  5 
X.  Y.  P.  S.C.  (2d  Dist.)  334,  P.U.R1916F,  544. 

Of  course,  it  would  not  be  reasonable  to  require  a  gas  com- 
pany to  lay  mains  over  private  property  where  it  had  no  right 
of  way  or  easement  and  is  lacking  the  statutory  power  of  con- 
demnation of  such  a  right  of  way  or  easement.  It  might  be 
unable  to  procure  an  easement,  or  to  do  so  on  reasonable  terms. 
The  condition  in  that  respect  would  enter  into  the  reasonable- 
ness of  the  proposed  requirement.  But  in  this  case  the  company 
has  fully  protected  itself  by  the  acquisition  of  an  easement  in 
this  particular  street,  with  carefully  worded  conditions  to  pro- 
tect it  against  contingencies. 

It  appears  that  on  July  27,  1917,  presumably  at  the  time 
when  the  respondent's  first  extensions  of  mains  were  made  in 
the  streets,  roads,  and  avenues  of  Cedar  Knolls,  the  complainant 
by  deed  duly  executed,  granted  and  conveyed  to  the  respondent 
the  right  and  easement  from  time  to  time  thereafter  of  entering 
.  upon  said  premises  and  constructing  in  all  of  the  said  streets, 
roads,  and  avenues  as  the  same  were  then  established  or  might 
thereafter  be  laid  out,  mains,  pipes,  and  other  fixtures  and  appa- 
ratus of  the  respondent  for  conducting  and  transmitting  both  gas 
and  electricity  and  supplying  the  same  to  the  premises  abutting 
thereon  and  the  occupants  of  such  premises.  This  deed  recites 
that  the  lighting  company  has  been  organized  for  the  purpose  of 
furnishing  and  supplying  gas  and  electricity  for  light,  heat,  and 
power  and  that  the  respondent  is  the  owner  in  fee  of  Cedar 
Knolls  and  that  certain  streets,  roads,  and  avenues  upon  said 
premises,  although  not  yet  accepted  by  the  municipal  authorities 
as  public  streets,  have  been  projected  and  partly  opened  with 

r.U.R.1921B. 
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lots  .abutting  thereon  and  the  property  owner  has  sold,  and  Is 
proposing  to  sell,  some  of  the  said  lots,  and  desires  the  lighting 
company  to  construct,  maintain,  and  operate  its  mains,  pipes, 
and  other  fixtures  in  the  property  referred  to  for  the  purpose 
of  conducting  and  transmitting  gas  for  light,  heat,  and  power. 
The  deed,  which  is  in  the  form  of  an  agreement  and  is  executed 
by  both  parties,  provides  that  the  grant  is  made  for  the  purpose 
of  permitting  the  respondent  to  enter  upon  the  premises  and 
construct,  maintain,  and  operate  through  the  streets,  roads,  and 
avenues  as  then  established  or  as  might  thereafter  be  laid  out, 
the  mains,  pipes,  and  other  fixtures  of  the  respondent  for  con- 
ducting and  transmitting  gas  for  light,  heat,  and  power  and  sup- 
plying the  same  in  and  through  such  streets,  roads,  and  avenues 
to  the  premises  abutting  thereon  and  the  occupants  of  such  prem- 
ises and  to  such  other  property  or  persons  as  the  respondent  from 
time  to  time  may  desire.  The  deed  further  provides  that  the 
mains,  pipes,  and  other  fixtures  and  apparatus  shall  at  all  times 
remain  the  property  and  be  subject  to  the  control  of  the  respond- 
ent, its  successors  and  assigns,  and  other  conditions  for  the  pro- 
tection of  respondent's  rights  which  are  not  matelrial  here  are 
included. 

The  distinction  sought  to  be  made  by  the  corporation  witli 
respect  to  mains  laid  on  private  property  and  in  public  streets 
was  fully  considered  by  our  appellate  courts  in  People  ex  rel. 
Oneonta  Li^t  &  P.  Co.  v.  Public  Service  Commission,  180  App. 
Div.  32,  P.U.K.1918B,  161,  167  N.  Y.  Supp.  486,  affd.  224 
X.  Y  Mem.  p.  624,  where  the  court  said: 

*'The  proposition  that  the  construction  and  operation  of  a 
lighting  system  by  an  electrical  corporation  is  beyond  the  super- 
vision of  the  Public  Service  Commission  so  long  as  the  electric 
current  is  sold  and  distributed  upon  private  property,  contra- 
venes some  of  the  most  important  purposes  for  which  the  Public 
Service  Commission  was  created  and  given  supervision  of  this 
class  of  public  utilities,  viz. :  the  protection  of  the  public  from 
improper  and  dangerous  construction,  and  from  exorbitant 
charges,  and  the  protection  of  the  corporation  itself  from  dis- 
astroxis  competition,^^ 

The  italics  are  mine  and  are  used  because  they  are  believed 
P.U.R.1921B. 
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to  express  reasons  of  peculiar  cogency  against  the  narrow  limits 
of  corporate  power  and  duty  suggested  by  the  respondent. 

The  proposition  that  a  lighting  corporation,  subject  to  the 
jurisdiction  of  the  Commission  can  dictate  its  own  terms  to  per- 
sons demanding  extensions  provided  such  extensions  are  not  in 
public  streets  which  have  been  accepted  as  such  by  the  public 
authorities,  is  not  supported  by  either  reason  or  authority.  In- 
deed if  that  were  so,  the  utility  could,  with  equal  right  and 
justice,  dictate  its  own  rates  to  such  persojis  for  the  supply  of 
gas.  Furthermore,  the  Commission  would  be  powerless  to  pro- 
tect lighting  companies  from  disastrous  competition  under  cir- 
cumstances similar  to  those  which  existed  in  the  Oneonta  case. 

It  would  seem,  therefore,  that  the  objections  are  not  well 
taken,  that  the  Commission  has  full  power  and  jurisdiction  to 
order  this  extension  provided  it  finds  it  to  be  a  reasonable  one, 
and  to  fix  the  terms  upon  which  such  extension  should  be  con- 
structed and  the  service  maintained. 

[2]  With  respect  to  the  reasonableness  of  the  extension,  it 
does  not  seem  open  to  ai^iment  when  we  consider  that  the  resi- 
dence for  which  service  is  desired  is  being  constructed  on  the  lot 
■  lying  next  adjoining  that  in  front  of  which  the  present  main  ends. 
If  vacant  property  intervened  between  the  present  terminus  and 
applicant's  property,  it  might  fairly  be  argued  that,  depending 
upon  the  distance  and  the  prospect  of  development  of  the  interven- 
ing property,  the  extension  was  out  of  proportion  to  the  consump- 
tion which  could  be  expected.  But  the  street  cannot  be  built  up 
more  densely  than  a  house  on  each  lot  and  assuming  the  main  to 
serve  both  sides  of  the  street  an  adidtional  house  opposite  would 
constitute  100  per  cent  development  as  far  as  the  extension  de- 
manded. Thus  the  present  house  furnishes  a  50  per  cent  develop- 
ment. The  company  shows  that  the  revenue  of  $125  per  year 
from  this  house  wall  be  offset  by  an  operating  cost  of  $120.05. 
This  is  the  average  operating  cost  of  the  company's  delivered 
gas.  The  investment  for  a  4-inch  main  extension  is  stated  as 
$298.44.  A  4-inch  main  is  larger  than  is  necessary  to  supply 
complainant  and  its  use  would  presumably  be  later  shared  by 
others.    Assuming  half  of  the  expenditure  to  be  on  his  account, 

we  have  an  investment  of  $149.22  required  to  secure  a  return 
rr.R.i92iB. 
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fo  the  company  of  $4.35  over  and  above  costs  of  operation.  This 
disregards  the  evidence  of  the  company  to  the  effect  that  the  fixed 
charges  on  its  entire  plant  equals  $35.68  per  thousand  cubic  feet 
of  gas  sold.  This  implies  that  the  operating  expenses  and  fixed 
charges  equal  $1.56  per  thousand  cubic  feet  sold  as  compared 
with  $1.25  charged  therefdr.  If  the  company  is  doing  business 
at  a  loss  that  is  not  complainant's  fault;  the  company  and  not 
he  initiates  the  rates.  On  the  theory  advanced  by  the  company 
and  accepting  its  own  estimates,  a  price  for  gas  which  would 
meet  operating  expenses  and  fixed  charges  would  be  sufficient  to 
secure  from  gas  furnished  complainant's  new  house  $36  per  year 
over  and  above  costs  of  operation.  Respondent  cannot  require 
that  new  business  on  the  margins  of  its  fully  developed  territory 
shall  pay  a  full  return.  In  People  ex  rel.  Xew  York  &  Q.  Gas 
Co.  V.  McCall,  245  U.  S.  345,  P.U.E.1918A,  792,  62  L.  ed.  337, 
38  Sup.  Ct.  Rep.  122,  the  estimated  rate  of  return  on  the  cost  of 
the  extension  ordered  was  from  2^  to  4  per  cent  per  annum.  Four 
per  cent  on  the  total  cost  of  $298.44  is  in  round  figures  $12. 
Towards  this  the  company  says  it  will  receive  only  $4.35  at  its 
present  rates  on  the  estimated  cost  and  consumption.  The  dif- 
ference is  $7.65. 

While  the  deed  and  agi'eement  covering  the  easement  do  not 
obligate  the  gas  company  to  make  extensions,  still  we  think  some 
consideration  should  be  given  to  the  previous  treatment  by  the 
parties  of  extensions  in  Cedar  Knolls.  It  appears  that  three 
extensions  have  been  made,  the  largest  one  being  in  Pondfield 
road,  a  distance  of  about  730  feet,  a  further  extension  of  about 
600  feet  in  Beechmont  avenue  to  Dell  wood  road,  and  the  third  a 
short  extension  on  Dellwood  road  to  the  house  of  Mr.  Mallon. 
The  three  form  a  continuous  line,  from  the  end  of  which  a  fur- 
ther extension  of  100  feet  is  demanded  by  complainant  in  this 
proceeding.  The  first  extension  was  a  6-inch  main,  laid  upon 
complainant's  guarantee  of  a  gross  revenue  of  $250  per  annum. 
Complainant  shows  that  this  guaranteed  revenue  has  been  far 
exceeded  and  now  equals  $1110.25  per  year.  The  next  exten- 
sion was  of  a  6-inch  main  on  a  guarantee  of  $256.88  from  pri- 
vate consumers;  and  the  third  short  extension  to  Mallon's  house 
was  on  the  payment  of  the  cost  of  a  2-inch  main  with  no  guar- 
P.U.R.1921B. 
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antee.  It  appears  that  the  revenues  from  the  two  extensions 
which  were  guaranteed  have  very  largely  exceeded  the  guaran- 
teesj  the  total  revenues  being  upwards  of  $2,000.  This 
has  doubtless  largely  exceeded  the  expectations  of  the  par- 
ties and  we  think  this  fact  is  entitled  to  consideration  on  this 
application.  It  would  seem  no  more  than  fair  and  equitable 
under  the  circumstances  for  the  respondent  to  make  the  present 
short  extension  without  further  payment  or  guarantee. 

[3]  The  service  pipe  from  the  main  to  the  street  line  should 
be  furnished  by  the  company.  To  be  sure,  the  fee  of  the  street 
has  not  been  conveyed  to  the  city,  nor  has  the  city  formally 
accepted  this  part  of  the  street,  although  it  has  improved  it  by 
laying  a  sewer  therein.  Any  question  as  to  whether  in  a  purely 
legal  sense  this  part  of  the  street  is  a  public  street,  I  think  is 
/immaterial  as  betw^een  these  parties,  for  the  reason  thjit  the 
gi'ound  upon  which  the  gas  company  is  required  to  lay  the  por- 
tion of  the  service  pipe  lying  witliin  the  street  lines  is  that  being 
in  the  street  it  has  control  of  that  portion. 

The  complainant  having  asserted  to  the  gas  company  that  this 
is  a  public  street  and  insisted  in  this  proceeding  that  the  gas 
company  should  so  treat  the  same  and  should  lay  a  main  therein, 
is  by  such  action  effectively  estopped  from  hereafter  claiming  as 
against  the  gas  company  that  the  land  lying  within  the  street 
lines  is  private  property  and  not  a  public  street 

An  order  will  be  entered  accordingly. 

All  concur. 


WASHINGTON  PUBI^IC  SERVICE  COMMISSION. 

CITY  OF  YAXCOUVER 

V, 

NORTH  COAST  POWER  COMPANY. 

[Xo.  513o.] 

Rates  —  Street  railways  —  Ten  cent  city  fare. 

A  franchise  requiring  a  fare  not  to  exceed  6  cents  within  the  city 
limits  of  the  city  of  Vancouver,  was  held  imjust  and  unreasonable 
under  the  present  operating  conditions  of  the  North  Coast  Power  Com- 
pany, and  an  increase  of  fare  from  7  to  10  cents  was  authorized,  with 
tickets  in  quantities  of  eleven  for  $1. 
P.r.R.1921B. 
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Betum  ^'  BeaaonahlenesB  ~  Street  raUwayB. 

Discussion  of  the  unfortunate  conditions  of  electric  railway  sys- 
tems throughout  the  United  States  in  recent  years,  p.  191. 

[December  15,  1920.] 

Complaint  against  a  proposed  increase  in  street  railway  fares; 
increase  authorized. 

By  the  Commission:  This  matter  came  on  for  hearing  at 
Vancouver,  Washington  qd  the  29th  day  of  Xovember,  1920, 
pursuant  to  notice  duly  given,  before  Commissioner  E.  V.  Kuy- 
kendall  and  Commissioners  Hance  H.  Cleland  and  Frank  R. 
Spinning,  the  Commission  being  represented  by  R.  W.  Clifford, 
Assistant  Attorney  General,  Herbert  J.  Flagg,  Chief  Engineer 
and  E.  J.  Delbridge,  OflBcial  Reporter.  The  city  of  Vancouver 
was  represented  by  W.  C.  Bates,  its  attorney.  The  North 
Coast  Power  Company  was  represented  by  Elmer  M.  Hayden, 
its  attorney,  R.  M.  Boykin,  its  Manager  and  D.  F.  McCurrach, 
Consulting  Engineer.  Witnesses  were  sworn  and  examined, 
documentary  evidence  was  introduced  and  the  Commission  being 
fully  advised  in  the  premises,  makes  and  enters  its  findings  of 
fact  and  order. 

History. 

The  North  Coast  Power  Company  owns  and  operates  a  street 
railway  system  in  the  city  of  Vancouver  and  an  interurban  line 
extending  from  the  city  of  Vancouver  to  Sifton,  a  point  on  the 
terminus  8.87  miles  distant  from  the  city  terminus. 

The  Vancouver  street  railway  system  was  originally  construct- 
ed and  operated  as  an  electric  system  by  the  Washington  Rail- 
way &  Power  Company.  In  1908,  the  Vancouver  Traction  Com- 
pany was  organized,  and  purchased  the  property  and  operated 
it  until  1910  when  the  Washington-Oregon  Corporation,  a  Wash- 
ington concern,  organized  in  December,  1910,  took  over  the  sys- 
tem. Due  to  its  inability  to  meet  the  interest  upon  its  first  and 
consolidated  mortgage  bonds,  this  corporation  was  placed  in  the 
hands  of  a  receiver  on  July  31,  1914.  From  that  date  until 
Octobeir  31,  1915,  the  several  electric,  water,  and  street  railway 
properties  now  owned  by  respondent  were  operated  under  the 
jurisdiction  of  the  Federal  courts  of  the  western  district  of  Wash- 
ington by  the  receiver.     On  October  31,  1915,  pursuant  to  an 

order  of  the  Federal  court  the  properties  were  sold  at  public 
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sale  under  the  foreclosure  of  the  $1,569,000  mortgage  against 
the  Washington-Oregon  Corporation  held  by  the  Fidelity  Trust 
Company,  and  purchased  by  the  North  Coast  Power  Company. 
The  Xorth  Coast  Power  Company  was  organized  in  September, 
1915,  for  the  purpose  of  bidding  for  and  taking  over  the  prop- 
erties theretofore  operated  by  the  Washington-Oregon  corpora- 
tion and  by  Elmer  M.  Hayden  as  temporary  receiver. 

Findings  of  Fad. 

I. 

The  city  of  Vancouver  is  a  municipal  corporation,  existing 
under  and  l)y  virtue  of  the  laws  of  the  state  of  Washington. 

II. 

The  Xorth  Coast  Power  Company  is  a  corporation  duly  or- 
ganized, and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Washington,  and  jowns  and  operates  various  electric,  water, 
and  railway  properties  in  the  state  of  Washington,  including  the 
street  and  interurban  railway  system  in  and  adjacent  to  the  city 
of  Vancouver. 

III. 

The  street  and  interurban  railway  system  in  and  adjacent  to 
the  city  of  Vancouver  has  neverbeen  valued  by  the  Public  Serv- 
ice Commission  of  the  state  of  Washington.  A  valuation  of 
these  properties  is  not  necessary  to  a  determination  of  the  ques- 
tions involved  in  this  case,  for  the  reason  that  for  several  years 
past  this  railway  system  has  been  operating  at  a  loss  until  the 
year  ending  October  31,  1920,  during  which  period  the  oper- 
ating income  amounted  to  .38  of  1  per  cent.  The  increases  asked 
for  by  this  utility,  if  granted,  will  not  yield  any  appreciable  re- 
turn upon  any  reasonable  estimate,  of  the  value  of  the  railway 
properties. 

IV. 

Xear  the  close  of  the  year  1918,  one  J.  L.  Stannard,  a  con- 
sulting engineer  of  Portland,  Oregon,  made  a  study  and  pre- 
pared a  complete  appraisal  of  the  physical  property  used  and 
useful  in  the  operation  of  the  Vancouver  Street  Railway  sys- 
tem. The  records  of  the  Xorth  Coast  Power  Company  and  its 
predecessors  indicate  that  actual  experienced  costs  were  used  in 
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assembliug  this  appraisal.  In  no  cases  have  present  day  prices 
been  used.  A  valuation  calculated  upon  present  day  costs  would 
be  from  50  to  60  per  cent  higher  than  that  shown  in  the  Stan- 
nard  appraisal.  Our  engineering  department  has  cheeked  the 
Stannard  appraisal  and  found  it  to  be  a  fair  valuation  of  the 
properties  of  this  railway  system,  sufficiently  accurate  and  re- 
liable at  least  for  the  purposes  of  this  case.  This  appraisal  with 
plant  additions  from  the  date  of  appraisal  to  October  31,  1920, 
shows  the  investment  of  therespondent  in  the  said  railway  prop- 
erties, used  and  useful,  in  the  public  service,  to  be  the  sum  of 
$479,616,  which  w.e  will  treat  as  the  valuation  for  the  purpose 
of  the  determination  of  this  proceeding. 


The  operating  revenues  of  the  Vancouver  Street  Railway  sys- 
.tem  for  the  year  1916  amounted  to  $41,489.90,  the  operating 
expenses  for  the  same  period  were  $60,982.35,  leaving  a  deficit 
of  $19,492.45,  or  4.10  per  cent.  The  operating  revenues,  for 
the  year  1917  were  $47,309.02,  and  the  operating  expenses  for 
the  same  period  were  $59,793.29,  leaving  a  deficit  of  $12^84.27, 
or  2.6  per  cent.  The  operating  revenues  for  the  year  1918  were 
$65,875.18,  and  the  operating  expenses  for  the  same  period  were 
$83,916.82,  leaving  a  deficit  of  $18,041.64,  or  3.77  per  cent. 
The  operating  revenues  for  the  year  1919  were  $83,494.11,  and 
the  operating  expenses  for  the  same  period  wer.e  $89,124.82, 
leaving  a  deficit  of  $5,630.71,  or  1.18  per  cent.  For  the  fiscal 
year  ending  October  31,  1920,  the  operating  revenues  were  $88,- 
621.92,  and  the  operating  expenses  for  the  same  period  were 
$86,803.66,  leaving  an  operating  income  of  $1,818.26,  or  a  rate 
of  return  of  .38  of  1  per  cent. 

A  yearly  depreciation  or  replacement  allowance  of  3^  per  cent 
is  used  in  the  above  calculations,  which  is  the  usual  and  reason- 
able allowance  on  properties  of  this  character. 

VI. 

Recently  the  city  of  Vancouver  took  the  necessary  steps  to 

cause  Columbia  street  between  Third  and  Eleventh  to  be  paved, 

and  under  a  provision  of  the  street  railway  company's  franchise 

called  upon  the  respondent  to  pave  between  the  rails  and  1  foot 

on  each  side  of  the  tracks.    The  city  and  a  number  of  industries 
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located  on  this  street  generously  assumed  a  portion  of  the  track 
paving  expense,  but  the  company's  share  of  the  expense  will 
amount  to  approximately  $3,000. 

VIL 

On  the  30th  day  of  September,  1920,  the  respondent  filed 
with  the  Public  Sen^ice  Commission  its  local  Passenger  Tariff 
No.  F-4,  W.  P.  S.  C.  No.  5,  naming  rates  to  become  effective 
October  30,  1920,  to  which  the  city  of  Vancouver  riled  objec- 
tions, challenging  the  reasonableness  of  such  proposed  increases 
and  asking  that  the  operation  of  the  said  tariff  be  suspended, 
that  the  Commission  hold  a  hearing  thereon  and  make  an  in- 
vestigation thereof,  and  on  the  28th  day  of  October,  1920,  an 
order  of  suspension  was  Entered  by  the  Commission  suspending 
said  tariff  for  a  period  of  ninety  days  from  October  30,  1920, 
or  until  the  further  order  of  the  Commission. 

VIII. 

This  new  passenger  tariff  provides  for  a  10  cent  fare  within 
the  city  limits  of  Vancouver,  with  tickets  in  quantities  of  eleven 
for  $1,  and  also  provides  for  increases  in  the  commutation  school 
tickets,  but  no  changes  are  made  in  existing  schedules  for  pas- 
senger fares  upon  the  interurban  lines.  The  fare  now  charged 
on  the  city  lines  is  7  cents.  The  increase  in  commutation  school 
tickets  will  not  add  to  exceed  three  or  four  hundred  dollars  to 
the  annual  revenues  of  the  company.  While  the  increase  from  7 
to  10  cents  represents  about  a  40  per  cent  increase,  it  is  not 
probable  that  the  higher  fares  will  produce  proportionate  in- 
crease in  revenues.  It  is  the  general  experience  of  street  rail- 
way companies  that  an  increase  in  fares  causes  some  decrease  in 
the  number  of  passengers,  particularly  on  the  shorter  rides.  It 
would  probably  be  reasonable  to  anticipate  an  increase  in  reve- 
nues of  approximately  twenty-five  per  cent  which  based  upon 
the  present  patronage  would  amount  to  about  $15,000.  This 
increased  revenue  if  realized  would  provide  for  an  interest  re- 
turn of  3.5  per  cent,  on  the  investment,  which  rate  of  re- 
turn is  not  unjust,  unfair,  unreasonable  nor  more  than  suflicient. 

IX. 

The  population  of  the  city  of  Vancouver  is  about  13,000,  the 
population  tributary  to  the  line  of  the  interurban  road  between 
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the  city  limits  of  Vancouver  and  Sifton  and  within  a  radius  of 
3  miles  from  car  tracks  on  both  sides  is  2,516,  making  a  total 
population  tributary  to  the  city  of  approximately  15,500. 

X. 

That  the  expenditures  of  the  respondent  in  the  operation  of 
said  railway  system  are  reasonable.  The  salaries,  paid  employees 
and  officers,  are  conservative,  and  the  said  operations  are  carried 
on  with  reasonable  economy  and  efficiency. 

XL 

Ordinance  No.  553  of  the  city  of  Vancouver  passed  by  the 
city  council  March  6,  1^11,  and  approved  by  the  mayor  March 
6,  1911,  granting  the  Washington-Oregon  corporation,  its  suc- 
cessors and  assigns,  certain  rights,  privileges,  franchises,  and 
authority  to  operate,  construct,  and  maintain  an  electric  rail- 
way system  over  the  streets  of  said  city,  the  same  being  the  ordi- 
nance and  franchise  under  which  the  respondent  is  now  oper- 
ating its  system  in  said  city,  provides  as  follows: 

"Section  11.  The  rate  of  fare  or  charge  for  a  single  passen- 
ger for  one  continuous  ride  in  any  direction  between  any  two 
points  within  the  city  limits  of  the  city  of  Vancouver  shall  not 
exceed  five  cents." 

Such  franchise  provision  is  unjust,  unreasonable,  and  the  ob- 
serving thereof  would  result  in  the  bankruptcy  of  the  respondent 
and  the  confiscation  of  its  properties. 

The  unfortunate  condition  of  electric  railway  systems  through- 
out the  United  States  in  recent  years  has  been  a  matter  of  much 
concern  to  regulatory  bodies,  investors,  and  the  operating  util- 
ities. Much  time  and  study  •has  been  given  by  experts  to  this 
problem.    Xo  adequate  solution  has  been  suggested. 

The  increasing  use  of  automobiles  by  private  individuals  as 
well  as  for  hire,  seoms  to  be  the  principal  factor  operating  to 
deprive  electric  railways  of  their  passenger  traffic.  Increased 
fares,  do  not  always  afford  the  relief  anticipated,  but  it  seems  to 
be  the  only  means  by  which  a  regulatory  body  can  hope  to  rescue 
the  railways  from  financial  ruin.  In  a  number  of  recent  cases, 
both  in  relation  to  electric  railways  and  other  utilities,  this 
Commission  has  recognized  a  tendency  toward  a  reduction  in 
prices  which  seems  to  hold  a  vain  hope  at  least  that  conditions 
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may  soon  warrant  lower  rates,  and  we  have  in  a  number  of  cases 
limited  the  application  of  increased  rates  to  short  periods  in  the 
hope  that  changed  conditions  would  warrant  a  resumption  of 
lower  rates.  The  history  of  the  operations  of  this  utility,  how- 
ever, indicates  that  it  has  suffered  serious  financial  losses  for  a 
number  of  years,  .and  only  in  the  past  few  months  has  shown 
any  promise  of  securing  sufficient  revenue  to  meet  its  actual 
operating  expenses.  For  a  number  of  years,  it  has  been  peril- 
ously near  bankruptcy.  Had  the  holding  company  not  been  op- 
erating other  and  more  remunerative  properties,  it  probably 
could  not  have  survived.  A  10-cent  fare  is  a  comparatively  high 
rate,  but  is  not  uncommon  in  cities  of  similar  population  to  that 
of  Vancouver.  It  exists  in  this  state  in  the  cities  of  Yakima 
and  Walla  Walla.  Tacoma  also  has  a  single  cash  fare  of  10 
cents  and  Seattle  has  a  similar  rate,  effective  January  8,  1021. 
It  is  to  be  hoped  that  changed  conditions  may  justify  reduced 
rates  in  the  future,  yet  when  we  come  to  consider  the  general 
condition  throughout  the  nation  of  utilities  of  this  character 
there  seems  slight  foundation  upon  which  to  base  such  a  hope. 
In  the  year  1919,  sixty  electric  railway  systems  were  in  the 
hands  of  receivers,  sixty-two  Jiad  abandoned  operation  on  nearly 
0,000  miles  of  track,  and  a  number  had  torn  up  and  junked 
several  hundred  miles  of  road.  In  any  event,  the  outlook  is  not 
promising,  and  we  know  of  no  means  of  extending  relief  except 
to  grant  the  increase  requested. 

ORDER. 

Wherefore,  it  is  ordered,  that  the  said  local  Passenger  Tariff 
No.  F-4,  W.  P.  S.  C.  Xo.  5,  become  effective  at  12:01  o'clock 
A.  M.,  Monday,  December  20,  192(). 

It  is  further  ordered,  that  all  special  school  or  script  tickets 
sold  prior  to  the  date  said  tariff  takes  effect  under  this  order  be 
honored  by  said  company  until  used. 

That  said  franchise  provision  limiting  fares  to  5  cents  be 
terminated  and  annulled. 

Witness,,  the  Public  Service  Commission  of  Washington  this 
15th  day  of  December,  1920. 

The  Public  Service  Commission  of  Washington,  by  E.  Y. 

Kuykendall,  Chairman,  Hance  H.  Cleland,  Frank  R.  Spinning 

Commissioners. 
P.U.R.1921B. 
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UNITED  BUSINESS  MEN^S  ASSOCIATION  OF 
PHILADELPHIA  et  al. 

V. 

BELL  TELEPHONE  COMPANY. 
[Complaint  Docket  No.  3223.] 

Rates  —  Telephones  —  I*rivate  branch  exchange  hoards, 

1.  The  cost  of  public  utility  equipment  or  facilities,  such  as  pri- 
vate branch  telephones,  multiple  exchange  boards,  should  be  borne  by 
the  patrons  to  whom  they  are  of  particular  convenience,  and  not  by 
the  general  ratepayers. 

Rates  —  Telephones  —  Deflniteness  of  schedule, 

2.  A  provision  in  a  telephone  tariff  covering  multiple  private  branch 
exchange  boards  that  *^a  monthly  charge,  or  an  installation  charge  plus 
a  monthly  charge,  is  made,  based  on  the  cost  of  the  equipment  in- 
stalled," is  ambiguous  and  should  b^  modified  so  as  to  clearly  and 
specifically  define  the  charges. 

[December  14,  1920,] 

Complaint  as  to  flie  rates  for  multiple  private  brancjh  ex- 
change telephone  service;  sustained  in  part. 

[1]  By  the  Commission:  Narrowed  down  to  the  governing 
point,  the  question  at  issue  raised  by  these  complaints  is  whether 
the  cost  of  public  utility  equipment  or  facilities  used  for  special 
service  should  be  borne  by  the  patrons  to  whom  they  are  a  par- 
ticular convenience,  or  by  the  general  ratepayers,  in  being 
absorbed  in  the  charges  of  the  general  rate  structure. 

In  its  tariff  filed  April  1,  1920,  the  Bell  Telephone  Company 
imposed  an  annual  charge  upon  the  cost  of  large  multiple  private 
branch  exchange  boards,  which  had  theretofore  been  carried  at 
a  very  nominal  annual  figure.  The  complainants  aver,  in  chief, 
that  such  a  charge  is  im justifiable  and  excessive,  and  that  its 
terms  as  expressed  in  the  tariff  filed  are  ambiguous  and  not  in 
conformity  with  the  law. 

When  disposition  was  made  by  the  Commission  in  Septem- 
ber of  the  state-wide  complaints  against  the  new  tariff  of  the 
Bell  Telephone  Company,  these  complaints  were  excepted  because 
of  special  conditions  which  attached  to  them.     They  were  filed, 

upon  petitions  to  intervene,  several  months  after  the  tariff  be- 
P.U.R.1921B.  13 


Digitized  by  VjOOQIC 


194  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

came  effective,  and  after  nearly  all  of  the  hearings  upon  other 
complaints  had  been  concluded.  Special  hearing  was  held  to 
give  the  interveners  opportunity  to  present  their  case. 

In  the  meantime,  a  special  committee  of  counsel  representing 
numerous  municipalities,  trade  organizations,  and  individuals, 
complainants  against  the  Bell  Telephone  Company  tariff,  had 
engaged  in  the  task  of  analyzing  the  complex  schedules  in  the 
light  of  the  voluminous  testimony  in  the.  record,  and  in  propos- 
ing readjustments  that  would,  in  the  committee's  judgment, 
more  equitably  represent  broad  public  equities  than  the  tariff  as 
originally  filed.  One  of  the  features  of  the  rate  reconstruction  in 
the  tariff  that  came  under  consideration  of  the  committee,  as 
well  as  of  the  Commission,  was  the  imposition  of  annual  charges 
upon  all  classes  of  private  branch  exchange  boards. 

The  respondent  company  had  divided,  for  revenue  purposes, 
these  boards  into  two  classes.  Upon  the  small  boards  in  general 
use  it  proposed  to  make  annual  charges  based  upon  100  per  cent 
of  their  cost  of  installation,  and  upon  the  large  multiple  boards, 
such  as  present  the  question  at  issue  in  these  complaints,  annual 
charges  based  upon  50  per  ceni  of  their  installation  cost  The 
annual  revenue  estimated  to  be  received  from  these  private 
branch  exchange  charges  was  $400,000,  of  which  $150,000  was 
estimated  as  the  revenue  from  the  larger  or  multiple  boards. 

In  negotiating  an  agreement  with  the  respondent  company, 
under  which  a  number  of  substantial  modifications  in  the  latter's 
tariff  were  made,  complainants'  committee  contended  for  and 
received  a  reduction  from  100  per  cent  to  75  per  cent  as  the  basis 
for  computing  charges  upon  the  private  branch  exchange  boards 
in  general  use.  The  respondent,  in  explaining  why  it  did  not 
place  its  multiple  board  charges  on  a  75  or  100  per  cent  basis 
and  thus  make  them  equal  with  the  charges  on  the  smaller 
boards,  advanced  the  following  reason:  That  practically  all  of 
the  present  multiple  boards  having  beein  installed  when  the 
charge  was  merely  nominal,  it  was  probable  that  many  of  them 
were  larger  and  more  costly  than  the  demands  of  the  service  re- 
quired. Therefore,  a  100  per  cent  charge  on  the  original  cost  of 
installation  might  be  unfair  on  the  basis  of  service  rendered. 

When  complainants'  committee  presented  a  compromise  agree- 
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ment  on  the  whole  rate  structure  to  the  Commission  for  its 
approval,  including  the  reduction  from  100  per  cent  to  75  per 
cent  on  the  smaller  private  branch  exchange  boards,  careful 
consideration  was  given  to  the  recommendations  in  connection 
with  this  particular  feature  of  the  rate  schedule.  Obviously, 
when  the  Commission  found  and  determined  that  the  total  rev- 
enues to  be  derived  from  the  tariff  were  not  unjust  and  unrea- 
sonable, the  amounts  of  revenue  to  be  derived  from  this  and 
other  charges  for  special  service  were  either  to  be  found  just 
and  reasonable,  or  transferred  to  the  general  rate  structure  and 
add  to  the  increased  burdens  of  the  individual  subscribers  and 
ratepayers. 

The  Commission  adopted  the  view  that  it  is  entirely  just  that 
the  burden  of  cost  for  special  facilities  should  be  borne  by  those 
specially  benefited.  This  principle  applies  in  extra  charges  to 
which  individual  subscribers  are  subject  for  extension  lines, 
extra  equipment,  etc.,  in  residences  and  stores.  It  applies  in 
other  features  not  only  of  the  tariff  under  complaint,  but  also 
the  one  which  it  superseded.  Commissions  in  other  states  have 
endorsed  the  same  principle,  it  being  in  evidence  in  this  case 
that  special  charges  for  private  branch  exchange  boards  are  in 
effect  in  Ohio,  Michigan,  Missouri,  Maryland,  Massachusetts, 
California  and  the  District  of  Columbia.  The  imposition  of 
such  charges  is  practically  uniform  in  the  larger  telephone  sys- 
tems throughout  the  country. 

The  complainant  argued  that  15  years'  usage  had  sanctioned 
the  nominal  charge  previously  imposed  upon  multiple  exchange 
boards,  and,  therefore,  the  present  charge  based  on  cost  of  in- 
stallation was  an  unjust  and  unreasonable  burden.  It  is  easy 
to  conceive  that  the  rapid  development  of  a  public  utility  such 
as  the  telephone  will  result  in  inequalities  in  the  imposition  of 
charges  and  rates.  Under  previous  tariffs  multiple  board  users 
undoubtedly  received  preferential  treatment  for  many  years  at 
the  expense  of  the  general  ratepayer.  But  even  if  such  inequali- 
ties remain  static  over  a  period  of  years  they  do  not  justify  them- 
selves, if  they  are  essentially  unreasonable  and  unjustly  discrim- 
inatory. Preferential  charges  and  practices  are  contrary  to  reg- 
ulatory law,  and  cannot  endure  permanently  in  conflict  with  it.. 

The  annual  charge  complained  of,  amounting  to  15  per  cent; 
P.U.R.1921B. 
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of  100  per  cent  original  installation  cost,  cannot  be  adjudged 
unreasonable  or  excessive,  in  its  relation  to  the  costs  of  service 
in  the  tariff  as  a  whole.  The  respondent  computed  a  cost  of  30 
per  cent  per  annum  to  cover  maintenance,  taxes,  administration, 
insurance,  depreciation,  and  return.  Even  if  this  percentage 
computation  were  to  be  materially  reduced,  it  would  hardly,  up- 
on any  reasonable  basis  of  accounting  and  calculation,  be  re- 
duced by  half,  or  cut  down  to  15  per  cent. 

[2]  The  complainants  are,  however,  justified  in  their  objec- 
tion to  the  ambiguity  of  the  section  of  the  tariff  schedule  upon 
which  the  charge  is  based.  "No  subscriber  using  a  multiple  board 
can,  with  any  degree  of  certainty,  determine  his  own  annual 
rate  or  charge  under  the  indefinite  and  inexplicit  phraseology 
of  the  section  of  the  schedule  complained  of,  nor  protect  himself 
against  inexactness  and  perhaps  unfairness  in  bills  rendered. 
Certainly  the  requirements  of  the  law  are  not  met  by  such  gen- 
erality of  description  as  appears  in  the  clause  in  question: 

"A  monthly  charge,  or  an  installation  charge  plus  a  monthly 
charge,  is  made,  based  on  the  cost  of  the  equipment  installed." 

Therefore,  while  the  Commission  finds  and  determines  that 
the  amount  of  annual  revenue,  approximately  $150,000  from 
the  multiple  boards  at  present  in  service,  is  not  unjust  and  un- 
reasonable, it  sustains  the  complaint  so  far  as  it  relates  to  the 
vagueness  and  indefiniteness  of  the  schedule  in  question.  The 
respondent  is  directed,  within  fifteen  days,  to  submit  to  the  Com- 
mission for  its  approval  a  new  section  of  its  schedule,  clearly 
and  specifically  defining  its  charges  upon  multiple  switch  boards, 
which  amendment,  if  satisfactory  to  the  Commission,  will  be 
made  effective  on  one  day's  notice. 

The  ,  Public  Service  Commission  of  the  Commonwealth  of. 
Pennsylvania.     (Signed)  William  D.  B.  Ainey,  Chairman. 
P.U.R.1921B. 
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BOROUGH  OF  AUBURX  et  al. 

V. 

EASTERN  PENNSYLVANIA  LIGHT,  HEAT  &  POWER 

COMPANY. 

[Complaint  Docket  No.  3109.] 

Rates  —  Kind  —  Service  and  tninimum  charges. 

The  joint  application  of  the  service  charge  and  the  minimum  charge 
18  inequitable  and  unjust  to  the  consumer,  who  is  called  upon  to  pay 
both,  where  items  included  in  the  minimum  charge  are  also  covered 
by  the  service  charge. 

[December  21,  1920.] 

Complaint  against  a  flat  rate  service  charge  of  60  cents  per 
month  in  the  schedule  of  an  electric  company;  sustained.  Com- 
bined service  and  minimum  charge  held  inequitable. 

By  the  Commission:  This  complaint  is  brought  by  the  bor- 
oughs, townships,  and  villages  of  Auburn,  Ashland,  Locust  Dale, 
Minersville,  Frackville,  Tamaqua,  Eingtown,  and  Girardville, 
and  Grant  Kyler  a  resident  of  Auburn,  charging  that  the  flat- 
rate  service  charge  of  50  cents  per  customer  per  month,  as  con- 
tained in  Schedules  "A'^  General  Service  and  "B"  Retail  Pow- 
er of  the  respondent's  tariff  P.  S.  C. — Pa.  No.  6,  effective  No- 
vember 1,  1918,  is  unreasonable  and  unlawful. 

Counsel  entered  of  record  a  stipulation  as  to  the  facts  in  the 
case  which  is  as  follows: 

"And  now,  April  16,  1920,  it  is  agreed  by  and  between  the 
undersigned,  counsel  for  complainant  and  respondent,  that  the 
following  statement  of  facts  be  agi-eed  upon  and  the  same  be 
considered  a  part  of  the  record  as  fully  and  to  all  intents  and 
purposes  as  the  same  had  been  fully  offered  and  proved  at  a 
regular  hearing  before  one  of  the  Commissioners. 

"It  is  agreed  that 

"1.  The  respondent  company  charges  customers  receiving  serv- 
ice under  schedule  ^A'  of  its  tariff,  P.S.C.-Pa.  No.  6,  effective 
November  1,  1918,  in  the  following  manner: 

"A.  If  the  meter  registration  shows  electricity  consumed 
amounting  to  five  or  more  kilowatt  hours  for  the  month,  the  cus- 
P.U.R.1021C. 
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tomer  is  billed  for  actual  kilowatt  hours  consumed  at  rates  as 
shown  under  head  of  'Energy  Charge^  in  schedule  'A,'  page  4, 
P.  S.  C -Pa.  Xo.  6,  and  the  Tlat  Rate  Service  Charge'  of  50 
cents  is  added  thereto. 

"B.  If  the  amount  of  electricity  consumed  for  the  month  is 
less  than  five  kilowatt  hours,  the  customer  is  billed  $1  minimum 
charge,  and  this  charge  includes  the  50  cents  flat  rate  service 
charge. 

"C.  If  the  company  has  been  unable  to  get  a  reading  of  the 
meter,  at  the  end  of  a  month,  the  customer  is  billed  $1 
minimum  charge,  which  includes  the  50  cents  flat  rate  serv- 
ice charge.  If  a  reading  is  taken  in  the  following  month, 
and  the  electricity  consumed  for  the  two  months  exceeds 
eight  kilowatt  hours,  or  an  average  of  four  kilowatt  hours  per 
month,  the  customer  is  billed  for  actual  kilowatt  hours  con- 
sumed plus  the  flat  rate  service  charge  for  that  month,  and 
is  credited  for  the  50  cents  included  in  the  minimum  charge  of 
$1  made  for  the  preceding  month,  the  amount  of  credit  given 
representing  that  amount  of  the  minimum  charge  which  exceeds 
the  flat  rate  service  charge  of  50  cents,  however,  the  total  net 
amount  of  the  bills  for  the  two  months  cannot  be  less  than  $2, 
which  includes  the  50  cents  flat  rate  service  charge  for  each 
month. 

*'D.  In  no  case  shall  the  customer  pay  the  company  less  than 
$1  per  month,  which  amount  shall  include  the  50  cents  flat  rate 
service  charge." 

Testimony  was  introduced  to  show  that  the  earnings  of  the 
respondent  under  the  rates  in  effect  are  not  excessive.  In  fact, 
complainants'  counsel  filed  of  record  a  statement  withdrawing 
the  complaint  "in  so  far  as  it  is  directed  against  excessive  re- 
turns to  the  respondent  company."  The  issue  then  remaining 
is  whether  the  service  charge  is  inequitable  or  discriminatory 
as  between  the  several  classifications  of  consumers. 

The  respondent  has  in  effect  simultaneously  a  minimum  charge 
and  a  service  charge,  otherwise  known  as  a  ready-to-serve  charge. 
The  former  is  $1  and  the  latter  50  cents,  both  per  customer  per 
month.  The  stipulation  quoted  outlines  how  these  charges  are 
applied.  The  effect  of  the  application  is  that  under  Schedule 
"A"  the  consumers  of  one,  two,  three,  and  four  kilowatt  hours 
P.U.R.1921B. 
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pay  respectively  a  service  charge  of  88  cents,  76  cents,  64  cents, 
and  52  cents. 

Schedule  "A"  in  addition  to  the  flat-rate  service  charge  of  50 
cents  per  customer  per  month  contains  a  minimum  charge  clause 
as  follows : 

"A  minimum  charge  of  $1  per  month  shall  be  made  for  each 
service  meter.  An  additional  minimum  charge  of  $1  per  month 
shall  be  charged  for  each  horse-power  capacity  in  motors  con- 
nected in  excess  of  one  horse-power." 

Schedule  "B"  also  contains  the  service  charge  as  well  as  a 
minimum  charge  based  upon  the  connected  horse-power,  and 
provides  that  in  no  case  shall  the  minimum  chai^  be  less  than 
one  dollar  per  month. 

The  service  charge  in  its  widest  scope  embraces  the  consum- 
er's costs  and  a  capacity  charge.  The  minimum  charge  includes 
both  and  a  charge  for  energy.  The  minimum  charge  based  upon 
the  connected  horse-power  includes  the  three  factors  and  in  ad- 
dition recognizes,  in  a  measure  at  least,  the  extraordinary  re- 
quirements of  the  individual  consumer,  usually  covered  by  a 
so-called  demand  charge.  It  is  apparent,  therefore,  that  the 
respondent,  by  including  in  one  schedule  all  these  charges,  i.  e., 
service  charge,  minimum  charge,  and  minimum  charge  based 
upon  demand,  is  repeating  the  several  items  which  constitute 
those  charges.  In  Fox  v.  Pine  Grove  Electric  Light,  Heat  & 
P.  Co.  8  Pa.  C.  R.  336,  P.U.E.1920B,  380,  383,  concerning 
duplication  of  service  costs,  we  held: 

"With  respect  to  the  service  charge  against  which  complain- 
ants protest  it  may  be  said  that  a  stand-by  or  ready-to-serve  charge 
is  not  an  unusual  thing  in  tariff  schedules.  Different  state  Com- 
missions have  approved  such  a  preliminary  charge '^s  a  legiti- 
mate source  of  income  in  the  business  of  a  public  utility.  In 
Lewistown  v.  Penn  Central  Light  &  P.  Co.  7  Pa.  C.  R  97,  this 
Commission  allowed  a  ready-to-serve  charge  of  75  cents  per 
month  under  the  state  of  facts  presented  in  that  case.  However 
when  such  a  charge  is  imposed  it  cannot  be  arrived  at  arbitrarily 
or  at  random,  but  must  be  supported  by  proper  and  sufficient 
data  to  s\\o\v  what  it  costs  the  utility  to  hold  itself  in  readiness 
to  furnish  service  on  demand. 

**In  this  instance  there  were  no  figures  produced  to  indicate 
r.r-R.io2iB. 
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how  much  it  has  cost  respondent  to  meet  the  demand  for  service, 
or  why  50  cents  per  month  or  any  other  amount  should  be  col- 
lected as  a  service  charge  from  the  consumer.  As  there  is  also 
a  minimum  charge  of  $1  per  month  carried  in  respondent's 
tariff,  and  as  the  minimum  charge  is  made  up  in  part  of  the 
items  which  enter  into  the  cost  of  installing  service,  the  Com- 
mission will  not  allow  respondent  under  existing  circumstances 
to  collect  a  separate  charge  for  service  at  the  same  time.*  Ac- 
cordingly the  service  charge  should  be  stricken  off  the  tariff  of 
the  respondent  company  in  every  one  of  its  schedules.  The  con- 
clusion here  reached  is  further  strengthened  by  the  rather  signif- 
icant fact  that  out  of  a  total  of  one  hundred  and  eighty-five 
patrons,  one  hundred  of  them  belong  in  the  class  of  minimum 
consumers." 

Upon  the  facts  of  record  we  are  constrained  to  find  that  in 
this  particular  case  the  joint  application  of  the  service  charge 
and  the  minimum  charge  is  inequitable  and  unjust  to  the  con- 
sumer who  is  called  upon  to  pay  both.  The  schedule  under  at- 
tack is  so  designed  that  items  included  in  the  minimum  charge 
are  also  covered  by  the  service  charge  and  is,  therefore,  unjust 
and  unreasonable  to  that  extent.  The  respondent  is  directed, 
therefore,  to  revise  its  rate  schedules  within  thirty  days,  and  up- 
on statutory  notice,  so  as  to  eliminate  the  discriminatory  and  in- 
equitable duplications  resulting  from  the  joint  application  of 
minimum  and  service  charges. 


WISCONSIN  RAILROAD  COMMISSION. 

KE  CUBA  CITY  TELEPHONE  EXCHANGE  COMPANY. 

[U-2190.] 

Return  —  Reasonahleness  —  Capital  for  rebuilding. 

1.  A  public  utility  company  should  not  be  permitted  to  procure 
capital  for  rebuilding  from  revenues  derived  through  increased  rates. 

Valuation  —  Property  ttaed  and  useful. 

2.  A  building  not  used  and  of  no  value  to  a  telephone  company 
should  not  be  given  any  consideration  in  determining  the  reasonable- 
ness of  the  company*s  rates. 

3».U.R.1921B. 
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Return  —  Beasonableneas  —  Adequacy  of  service. 

3.  The  Wisconsin  Commission  refused  to  consider  an  application 
for  an  inci-ease  in  rates  in  the  absence  of  needed  improvements,  al- 
though standing  ready  to  authorize  any  schedules  fully  to  protect  any 
reasonable  investment  necessitated  in  rebuilding  the  plant  to  insure 
better  service. 

[December  6,  .1920.] 
Application'  for  permission  to  increase  rates ;  denied. 

By  the  Commission:  The  application  of  the  Cuba  City  Tel- 
ephone Exchange  was  filed  with  the  Commission  August  23, 
1920.  It  is  set  forth  therein  that  the  lawful  rates  now  in  effect 
are  as  follows :  Business  telephone,  $8  per  year ;  residence  tele- 
phones, $6  per  year ;  rural  residence,  $6  per  year. 

It  applies  to  the  Commission  for  authority  to  increase  these 
rates  allying  in  its  petition  that  the  revenue  arising  from  their 
application  is  insufficient  to  meet  the  costs  of  operation.  Per- 
mission is  sought  to  make  the  following  yearly  charges:  Busi- 
ness, one  party,  $15  per  year;  business,  two  party,  $12  per  year; 
residence,  $10  per  year;  rural  residence,  $8  per  year. 

Hearing  was  held  at  Madison,  Wisconsin,  September  3,  1920, 
at  which  time  the  following  appearances  were  entered : 

J.  G.  Wills,  secretary,  and  B.  A.  Clemens,  president,  for  and 
in  behalf  of  the  applicant.  There  were  no  appearances  in  oppo- 
sition. 

The  appHeant  operates  a  telephone  exchange  office  in  the  vil- 
lage of  Cuba  City,  and  on  October  28,  1920,  it  was  giving  serv- 
ice to  the  following  subscribers:  Switched,  260  rural,  165  resi- 
dence, 50  business;  company  owned,  30  miscellaneous;  total, 
505. 

The  petitioner  was  denied  an  authorization  to  incr(»ase  rates 
on  September  26,  1919,  and  our  reasons  for  making  this  denial 
are  fully  set  forth  in  our  decision  of  that  date  and  are  made  here- 
by a  part  of  the  present  proceedings.  Our  criticism  at  that  time 
was  directed  primarily  at  the  form  of  organization  of  the  com- 
pany, its  manner  of  operation,  and  its  division  with  the  sub- 
scribers of  the  ownership  of  property.  Recommendations  were 
made  relative  to  the  necessary  improvements  that  should  be  made 
in  order  to  assure  adequate  service.     A  schedule  of  rates  was 

set  forth  based  upon  what  we  estimated  would  be  the  cost  of 
P.U.R.1921B. 
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placing  the  plant  upon  a  business  basis  with  a  full  allowance  for 
operating  expenses.  The  rates  conditionally  authorized  at  that 
time  were,  we  believe,  sufficient  to  insure  an  8  per  cent  return 
upon  the  investment,  to  provide  for  6  per  cent  per  year  for  a 
depreciation  reserve  and  to  meet  all  costs  of  operation  under  the 
then  prevailing  costs. 

Although  thirteen  months  have  elapsed  since  our  decision  was 
issued,  no  actual  improvements  as  recommended  have  been  made. 
A  new  set  of  officers  has  been  elected,  but  no  change  in  the  organ- 
ization has  been  effected. 

An  inspection  made  by  our  service  department  on  April  29, 
1920,  shows  no  change  in  the  condition  of  the  plant.  At  that 
time  the  attention  of  the  president  of  the  company  was  called  to 
the  condition  of  the  lines  serving  the  Cuba  City  residence  and 
business  subscribers,  but  we  were  informed  that  the  company 
was  in  no  way  responsible  for  the  condition  of  these  lines  as  it 
was*  not  represented  in  their  ownership.  As  stated  in  our 
previous  decision  the  company  owns  only  the  switchboard  equip- 
ment and  a  2-mile  pole  lead.  Subscribers,  with  but  few  excep- 
tions, furnish  their  own  wire  and  substation  equipment. 

Testimony,  taken  at  the  hearing  held  in  the  present  case,  indi- 
cated that  measurement  for  the  cable  necessary  to  care  for  the 
applicant's  wire  plant  had  been  made  and  estimates  of  its  costs 
obtained.  Xo  effort  had  been  made,  however,  to  finance  its  in- 
stallation. As  a  matter  of  fact  one. of  the  company's  representa- 
tives stated  that  it  desired  the  present  increase  in  rates  in  order 
to  obtain  the  necessary  capital  to  finance  the  required  extensions. 

[1]  It  would  appear,  therefore,  that  the  applicant  is  evidently 
attempting  to  procure  capital  for  its  rebuilding  from  revenues  to 
be  derived  from  its  subscribers  through  increased  rates.  Such 
a  procedure  is,  of  course,  unsound  and  cannot  receive  the 
approval  of  the  Commission.  It  would,  without  doubt,  be  unfair 
to  assess  to  subscribers  who  are  nonstockholders  of  the  exchange 
their  proportion  of  the  cost  of  rebuilding  and  in  the  future  per- 
mit the  stockholders  to  realize  a  full  rate  of  return  upon  a  val- 
uation of  the  plant.  The  money  necessary  for  the  reconstruc- 
tion of  the  plant  should  be  obtained  either  from  the  sale  of  the 

company's  stock  or  bonds;  or  from  loans  on  mortgage  notes  or 
P.U.U.1021B. 
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other  securities.  As  we  cannot  sanction  an  increase  in  rates  for 
the  purpose  of  obtaining  revenues  to  place  in  capital  investments, 
it  only  remains  for  us  to  determine  whether  or  not  the  applicant 
is  in  need  of  further  increases  in  rates  from  an  operating  stand- 
point. 

During  the  past  month  we  have  had  our  accounting  depart- 
ment make  an  investigation  of  the  applicant's  accounting  pro- 
cedure and  an  audit  of  its  books.  The  report  shows  that  the  rec- 
ords kept  by  the  company  are  very  inadequate;  all  transactions 
are  upon  a  cash  receipt  and  disbursement  basis,  and  in  a  single 
entry  form.  Xo  subscribers*  ledger  is  kept  so  it  is  impossible 
to  determine  the  length  of  service  of  subscribers  in  estimating 
revenues.  However,  from  the  data  available  and  from  informa- 
tion furnished  by  employees,  the  following  income  account  was 
constructed  for  the  year  ending  September  30,  1920 : 

Table  I.  Kevenues  and  Expenses,  Cfuba  City  Telephone  Ex- 
change Company  for  the  year  ending  September  ^0,  1920: 
Operating  revenues — switched  earnings,  $2,838;  exchange  tele- 
phone earnings,  $276 ;  commission  on  long  distance  tolls,  $186.- 
95 ;  connecting  toll  line  earnings,  $639.45 ;  nonsubscriber  earn- 
ings, $55.25 ;  service  connection  earnings,  $19 ;  total  operating 
revenues,  $4,014.65.  Operating  expenses,  central  office — oper- 
ators' salaries,  $1,595.34;  materials  and  supplies,  $11.37 — 
$1,606.71.  Wire  plant — cross  arms  and  polo  hardware,  $6.72 
tools,  $7.65 — $14.37.  Substation — ^batteries,  $25.25;  materials. 
$1.82 — $27.07.  Undistributed — insurance  and  central  office, 
$6.90;  stationery  and  stamps,  $25.67;  salary  of  lineman. 
$1,884.40 — $1,416.97.  General  expense — electric  current 
$79.75;  electric  bulbs,  $8.90;  coal,  $46.67;  travel  expenses, 
$25.40;  rent  of  central  office  ground,  $10;  advertising,  $5.20 
hall  rent,  $5 ;  miscellaneous  expense,  $10.49 ;  president's  salary. 
$50 ;  treasurer's  salary,  $50 ;  secretary's  salary,  $125 — $416.41 
Total  above  items,  $3,481.53;  taxes,  $89.90;  total  operating  ex- 
pense, $3,571.43;  net  operating  revenue,  $443.22. 

The  above  net  operating  revenue  ($443.22)  is  equivalent  to 
an  8  per  cent  return  and  6  per  cent  for  depreciation  on  an  in- 
vestment of  $3,100.    This  amount  is,  we  believe,  in  excess  of  the 

actual  investment  of  the  applicant  in  its  operating  property. 
P.U.R.1J>21B. 
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From  information  at  hand,  it  appears  that  the  only  property 
owned  by  the  petitioner  is  a  one  story  frame  building  located  on 
leased  land,  a  SOO  drop  magneto  board,  30  telephones,  and  about 
two  miles  of  a  pole  lead.  It  further  appears  that  subscribers 
have,  to  a  certain  extent,  reimbursed  the  company  for  its  invest- 
ment in  switchboard  through  the  payment  of  a  $3  connection 
charge.  These  payment  have  not^  however,  been  credited  to 
property,  but  have  been  considered  as  operating  revenues. 

If  we  give  full  consideration  to  the  reproduction  cost  of  the 
company's  entire  property,  we  do  not  believe  that  it  will  exceed 
$2,000.  As  a  matter  of  fact,  the  company's  investment  in  plant 
is  carried  on  its  books  at  $1,550.  In  our  previous  decision,  we 
gave  consideration  to  what  we  considered  a  maximum  allow- 
ance for  used  and  useful  property,  but  apparently  the  frame 
building  used  for  the  central  office  was  not  included.  Consider- 
ing an  additional  allowance  for  the  building,  we  estimate  the 
investment  at  $2,000.  Interest  and  depreciation  at  14  per  cent 
on  the  above  amount  would  be  $280  while  there  is  available  for 
these  purposes  as,  already  pointed  out  $443. 

In  Table  II  below,  we  have  reproduced  the  applicant's  balance 
sheet  as  reported  to  the  Commission  for  December  31,  1919, 

Table  II.  Balance  Sheet,  Cuba  City  Telephone  Company, 
Cuba  City,  Wisconsin:  Assets — cost  of  plant,  $1,551;  invest- 
ments, $2,350;  notes  and  bills  receivable,  $1,100;  cash,  $267.25 ; 
materials  and  supplies,  $58.60;  total  assets,  $5,326.85.  Liabil- 
ities— common  stock,  $1,650;  funded  debt,  $1,100;  open  ac- 
counts, $115;  surplus,  $2,461.85;  total  liabilities,  $5,326.85. 

[2]  It  will  be  noted  that  the  applicant's  capital  liabilities  are 
in  excess  of  the  allowance  for  plant  value.  It  is  our  understand- 
ing that  the  funded  debt  represents  sums  borrowed  by  the  appli- 
cant for  an  investment  in  building  not  used  by  the  company.  It 
further  appears  that  the  building  so  purchased  is  such  that  it  is 
not  suitable  for  an  exchange  office,  nor  is  it  a  particularly  desir- 
able piece  of  property  for  any  other  business.  The  property 
is  then  of  no  value  to  the  telephone  company,  and  should  not,  we 
believe,  be  given  any  consideration  in  a  rate  determination. 

[3]  Inasmuch  as  the  company  is  now,  according  to  our  audit, 
earning  a  very  liberal  return  on  its  actual  investment,  and  as 

P.U.R.1921B. 
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there  has  apparently  been  no  improvement  made  in  the  appli- 
cant's plant  since  the  time  of  our  former  decision,  it  will  not  be 
possible  for  the  Coipmission  to  give  consideration  to  the  proven; 
application.  We  stand  ready,  however,  to  authorize  either  the 
schedule  set  forth  in  our  dc*.ision  of  September  26,  1919,  or  any 
other  schedules  of  rates  to  fully  protect  any  reasonable  invest- 
ment the  company  may  make  in  rebuilding  its  plant  to  insure 
better  service.  The  Commission,  however,  cannot  authorize  any 
rate  increase  until  this  rebuilding  has  been  undertaken  in  a  busi- 
ness like  manner.  The  applicant's  request  must,  therefore,*  be 
denied. 

It  is  therefore  ordered  that  the  application  of  the  Cuba  City 
Telephone  Exchange  Company  for  authority  to  increase  rates  be 
and  the  same  hereby  is  denied,  and  the  case  is  dismissed  without 
prejudice  to  the  right  of  the  company  to  file  application  for 
authorization  of  the  schedule  outlined  in  our  decision  of  Septem- 
ber 26,  1919,  or  such  other  schedule  as  may  appear  proper  and 
necessary  when  it  shall  have  actually  imdertaken  the  rebuild- 
ing outlined  in  the  decision  of  that  date  and  satisfied  the  Com- 
mission that  it  is  in  a  position  to  give  an  adequate  grade  of 
service. 

Dated  at  Madison,  Wisconsin,  this  6th  day  of  December,  1920. 

Kailroad  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
John  S.  Allen,  Commissioners. 


ARKANSAS  CORPORATION  COMMISSION. 

NEAL  HORTON,  MAYOR 

V, 

•  ARKANSAS  LIGHT  &  POWER  COMPANY. 

[Case  Na.  341.] 
CALVIN  SELLERS,  MAYOR 

V, 

ARKANSAS  LIGHT  &  POWER  COMPANY. 
[Case  No.  336.] 

Iteturn  —  Reasonableness  —  Service, 

The  Arkansas  Commission  in  the  exercise  of  its  legislative  powe? 
P.U.R.1921B. 
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in  granting  and  withholding  rates,  will  look  to  the  character  of  the 
service  furnished  and  when  it  appears  that  this  is  unreasonahly  poor, 
rates  will  be  withheld  until  such  time  as  the  company  shall  show  a. 
disposition  to  furnish  reasonable  and  adequate  service. 

[December  29,  1920.] 

Application  for  an  increase  in  rates  for  light  and  power  in 
the  towns  of  Phimmerville  and  Morrilton ;  denied. 

By  the  Commission:  On  September  3,  1920,  the  Arkansas 
Light  &  Power  Company  filed  with  this  Commission  its  sched- 
ule of  proposed  increase  for  rates  for  light  and  power  in  the 
towns  of  Plummerville  and  Morrilton,  Arkansas.  Protests  hav 
ing  been  received  against  such  rates  both  schedules  were  sus 
pended  by  orders  of  this  Commission  entered  on  September  17, 
1920,  and  these  cases  were  set  for  hearing  for  October  18, 
1920,  at  which  time  they  were  submitted  to  the  Commission 
upon  the  testimony  of  witnesses. 

It  appears  from  the  testimony  that  each  of  these  towns  are 
served  by  the  Arkansas  Light  &  Power  Company  by  means  of 
a  transmission  line.  The  value  of  the  properties  used  and  use- 
ful for  these  towns  has  not  been  arrived  at  by  an  appraisal  made 
by  the  engineer  of  this  Commission,  but  the  engineer  for  the 
Arkansas  Light  k  Power  Company  places  the  present  value  of 
the  property  used  and  useful  and  properly  allocated  to  the  town 
of  Plummerville,  at  $22,708.  The  engineer  places  the  value  of 
the  property  used  and  useful  and  properly  allocated  to  the  town 
of  Morrilton,  at  $117,750. 

Keports  of  the  auditor  of  the  Arkansas  Light  &  Power  Com- 
pany, filed  as  exhibits  in  this  case  and  verified  by  the  testimony 
of  such  auditor,  shows  that  the  gross  income  from  the  Plummer- 
ville plant  for  the  year  1917  amounted  to  $2,052.45.  That  the 
total  expenses,  making  no  deduction  for  depreciation,  for  the 
same  year  amounted  to  $1,090.95,  and  allowing  a  depreciation 
of  5  per  cent,  amounting  to  $827.71,  the  total  expenses  for  the 
year  1917  would  amount  to  $1,918.66,  leaving  net  earnings  for 
that  year,  for  the  Plummerville  plant,  of  $133.79.  The  testi- 
mony of  the  auditor  shows  that  for  the  year  1919  the  gross  in- 
come of  the  Plummerville  plant  amounted  to  $2,698.56,  and.  the 
r.U.R.1921B. 
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total  expenses,  including  depreciation,  'amounted  to  $2,677.57, 
allowing  a  net  earning  for  that  year  of  $20.99. 

The  testimony  of  the  auditor  shows  that  for  the  year  1919  the 
gross  earnings  of  the  Plummerville  plant  amounted  to  $3,369.32. 
The  total  expenses,  including  depreciation,  amounted  to  $3,675. 
32,  or  a  loss  for  that  year  of  $306.  The  testimony  of  the  auditor 
shows  that  for  the  eight  months'  period  beginning  January  1, 
1920,  and  ending  August  3l8t  of  that  year,  the  gross  income 
from  the  Plummerville  plant  amounted  to  $2,859.99.  The  total 
expense,  including  depreciation,  amounted  to  $2,511.82,  making 
a  net  earning  of  $348.17.  The  testimony  of  the  auditor  shows 
that  for  the  month  of  April,  1920,  if  the  proposed  rates  had  been 
established,  the  increased  revenue  to  the  company  would  have 
amounted  to  $60.35,  and  that  had  the  proposed  increase  of  rates 
been  in  effect  for  the  eight  months'  period  of  1920,  the  increased 
revenue  would  have  amounted  to  $448.92,  or  a  total  revenue  for 
the  eight  months'  period  of  $3,308.91.  From  this  should  be  de- 
ducted the  total  expense  of  $1,754.98,  leaving  a  net  operating 
revenue  of  $1,554.03,  from  which  5  per  cent  depreciation  should 
be  deducted,  leaWng  the  net  earnings  for  the  company  for  the 
eight  months'  period,  based  on  the  proposed  increase  of  rates, 
$797.09,  or  5.26  per  cent  on  the  value  of  the  plant 

Like  exhibits  were  exhibited  pertaining  to  the  property  at 
Morrilton,  but  it  is  unnecessary  to  consider  them  in  detail,  it  be- 
ing sufficient  to  say  in  passing  that  based  on  the  earnings  of  the 
company  for  the  eight  months'  period  referred  to,  the  proposed 
increase  would  yield  to  the  company  approximately  seven  and 
one-half  per  cent  on  the  capital  invested. 

As  before  stated,  these  figures  have  not  been  verified  by 
appraisals  made  by  the  engineer  of  this  Commission,  but  the  tes- 
timony of  the  engineer  and  the  auditor  for  the  Arkansas  Light 
&  Power  Company,  has  not  been  disputed  in  the  record.  It  would 
seem,  therefore,  that  the  increase  of  rates  would  not  yield  to 
the  Arkansas  Light  &  Power  Company  more  than  5  per  cent  for 
depreciation  and  8  per  cent  on  the  value  of  the  property.  This 
rate  could  not  be  considered  excessive  if  the  Commission  con- 
sidered only  the  cost  of  production  of  the  current.  There  is, 
however,  another  matter  to  consider  in  determining  what  is  a 

reasonable  rate. 
i>.U.R.i»2iB. 
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On  the  oiher  hand,  it  'is  just  as  necessary  that  a  Commission 
or  any  regulatory  body  fixing  rates  should  look  to  the  value  of 
the  commodity  furnished  to  the  consumer.  That  is  to  say,  that 
the  cost  of  production  to  the  manufacturer  and  the  value  of  the 
manufactured  article  in  the  market  are  both  to  be  considered. 
It  might  prove  very  expensive  to  manufacture  an  article,  and 
yet  that  article  be  worthless  so  far  as  the  ultimate  consumer  is 
concerned.  Particularly  is  this  true  in  the  case  of  a  public  util- 
ity which  is  not  giving  proper  service  to  the  public.  Xo  doubt 
with  bad  machinery,  improperly  maintained  and  inefficiently 
managed,  it  would  prove  very  expensive  to  generate  electrical 
current  and  transmit  it  to  the  consumer,  and  yet  the  current 
when  received  by  the  consxmaer  might  be  so  intennittent,  so  un- 
certain and  so  unsatisfactory,  as  to  be  to  him  absolutely  worth- 
less. 

The  Commission  realizes  that  no  utility  can  furnish  satisfac- 
tory service  when  its  rates  are  inadequate  to  furnish  the  same. 
The  Commission  understands  that  in  order  to  properly  serve 
the  public  a  utility  must  receive  a  revenue  sufficient  to  make  this 
service  possible,  but  the  Commission  believes  that  conditions 
might  arise  by  which  the  service  might  be  so  unsatisfactory  that 
no  increase  of  rates  could  be  justified,  although  it  were  shown 
that  the  company  was  losing  money  in  the  generation  and  trans- 
mission thereof. 

The  duty  rests  upon  all  public  utilities  to  furnish  satisfactory 
service.  Under  the  present  law  there  is  sufficient  assurance  to 
the  company  that  it  can  receive  a  reasonable  return  upon  its  in- 
vestment. When  the  company  fails  and  refuses  to  furnish  sat- 
isfactory service  for  any  unreasonable  length  of  time,  the  Com- 
mission should  and  will  decline  to  grant  increases  in  rates  until 
the  service  has  been  materially  improved. 

In  Re  Metropolitan  Coach  Co.  P.U.E.1915D,  740,  the  Pub- 
lic Utilities  Commission  of  the  District  of  Columbia  denied  an 
increase  in  rates  to  said  company,  although  it  appeared  that  the 
gross  revenue  of  the  company  was  not  sufficient  to  take  care  of 
operating  expenses,  but  the  service  was  poor  and  the  schedules 
filed  with  the  Commission  by  the  company  were  not  being  reg- 
ularly maintained. 

In  the  exercise  of  its  legislative  powers  in  granting  and  with- 
P.U.R.1921B. 
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holding  rates,  this  Commission  shall  look  always  to  the  senice 
which  the  utility  is  furnishing  to  the  public.  When  it  shall 
appear  that  the  service  is  unreasonably  poor,  rates  will  be  with- 
held until  such  time  as  the  company  shall  show  a  disposition  to* 
furnish  reasonable  and  adequate  service. 

The  testimony  in  the  cases  at  bar  show  that  the  service  which 
has  been  furnished  to  these  cities  has  been  extremely  unsatisfac- 
tory. The  current  is  generated  by  a  plant  in  the  town  of  Eussell- 
ville.  On  account  of  the  negligence  of  the  company  this  plant 
has  been  allowed  to  become  heavily  overloaded.  At  times  it  is 
impossible  for  it  to  maintain  the  load  required  of  it.  In  those 
instances  it  has  been  the  practice  of  the  company  to  cut  off  the 
transmission  line  leading  to  Morrilton  and  Plummerville,  and 
thus  deprive  the  citizens  of  these  towns  of  any  service  whatever 
for  hours  at  a  time.  The  testimony  shows  that  even  when  the 
power  is  being  furnished,  it  is  done  so  intermittently  that  it  is 
practically  worthless  to  the  consumer.  One  instance  shows  that 
between  the  hours  of  6  p.  m.  and  10  p.  m.,  on  a  certain  date,  there 
were  eighteen  interruptions  in  the  sei-vice. 

Upon  this  showing  the  Commission  does  not  feel  that  it  would 
be  just  and  right  to  allow  the  proposed  increase  in  rates  even 
though  it  is  shown  that  the  increase  in  rates  would  not  yield 
more  than  a  fair  return  on  the  investment.  For  that  reason  then 
the  Arkansas  Light  &  Power  Company's  petition  for  an  increase 
in  rates  will  be  denied  and  the  suspension  order  heretofore  issued 
by  the  Commission  will  be  made  perpetual,  and  the  Arkansas 
Light  Power  Company  directed  to  file  with  this  Commission 
within  10  days  from  the  date  of  this  order,  schedules  putting 
in  force  the  rates  effective  prior  to  September  3,  1920. 


HAWAII  PUBLIC  UTIIilTIES  COMMISSION. 

RE  MUTUAL  TELEPHONE  COMPANY. 
[Decision  No.  6.] 

K^^**»'^*  —  Operating  expenses  —  Strike. 

1.  Any  attempt  to  bring  into  an  investigation  of  rates  the  ques- 
tion of  blame  as  between  the  company  and  its  employees  for  a  strike, 
jp.tr -I^-^^21B.  14 
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18  of  no  value  in  determining  the  reasonableness  of  a  proposed  increase, 
since  the  expense  occasioned  thereby  was  a  past  expense  not  to  be  taken 
into  consideration  in  estimating  present  or  future  expenses. 
Return  —  Depreciation  —  Telephones.  . 

2.  A  net  depreciation  of  0.80  per  cent  was  allowed  for  a  telephone 
property,  wh^re  an  allowance  of  7i  per  cent  theoretical  depreciation 
requested  by  the  company  was  in  excess  of  the  theoretical  depreciation 
as  charged  by 'the  company  for  the  last  three  years. 

Depreciation  —  Fund  —  Ihvestnietft, 

3.  The  Hawaiian  Commission  will  require  the  depreciation  fund  to 
be  kept  invested  so  as  to  be  as  nearly  liquid  as  possible  and,  therefore, 
will  not  allow  it  to  be  loaned  or  advanced  to  any  subsidiary  corpora- 
tion or  invested  in  any  corporation  in  which  the  company  is  financially 
interested. 

Return  —  Operating  expenses, 

4.  An  allowance  was  made,  as  reasonable  expense  of  operation  for 
the  ensuing  twelve  months,  of  an  amount  equal  to  the  same  percentage 
of  the  increased  salary  and  wage  schedule  as  the  percentage  of  the  pay 
roll  previously  chargeable  to  operating  expenses;  and,  in  addition,  an 
amount  to  provide  for  increase  in  the  pay  roll  on  account  of  addi- 
tional employees  and  pay  roll  adjustments  for  the  ensuing  twelve 
months. 

Return  —  Operating  expenses  —  Pension  fund, 

5.  An  annual  allowance  for  a  special  fund  for  pensions  was  author- 
ized as  an  expense  of  operation,  to  be  handled  in  the  same  manner  as  a 
depreciation  fund. 

Valuation  — >  Material  and  supplies  — >  Working  capital, 

6.  Material  and  supplies  and  working  capital  should  be  allowed  as 
part  of  the  fair  value  of  utility  property  for  rate  making. 

Return  —  Reasonablenes  —  Percentage. 

7.  A  return  of  9  per  cent  net  is  reasonable  for  a  utility  at  the 
present  time. 

Return  —  Income  tax, 

8.  Income  taxes  were  held  a  proper  expense  of  operation,  the  re* 
turn  being  calculated  net  above  taxes. 

Rates  — ^  Telephones  —  Method  of  inct*ease, 

9.  The  most  satisfactory  method  of  readjustment  of  increased  tele- 
phone rates  is  the  imposition  of  the  largest  portion  of  the  advance 
upon  the  toll  service  and  business  telephones,  where  toll  rates  in  ettect 
for  a  long  time  have  been  inadquate  in  proportion  to  the  service  ren- 
dered. 

Return  —  Reasonableness  in  general. 

Statement  of  rule  that  utility  is  entitled  to  earn  a  return  sunieiont 
to  cover  the  reasonable  cost  of  efficient  operation  including  a  proper 
allowance  for  depreciation  and  in  addition  a  reasonable  return  on  the 
fair  value  of   its   property,   p.  213. 
P.U.R.1921B. 
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Return  —  Reasonableness  ^  Value  of  service. 

Statement  of  limitation  of  rule  of  reasonable  return  that  the  rate 
charged  shall  not  exceed  the  value  of  the  service,  p.  213.    • 
Ikepreciation  —  Rate  of  —  Telephones, 

Table  showing  annual  rate  of  depreciation  of  various  units  of  tele- 
phone property,  p.  215. 

[November  30,  1920.] 

Application  for  increase  in  telephone  rates;  granted  in  part. 

Appearances :  Frear,  Prosser,  Anderson  &  Marx  for  appli- 
cant ;  Miss  Marguerite  K.  Ashf ord  for  contestant  H.  X.  Tyson ; 
Xrieut.-Commander  J.  T.  Alexander,  U.  S.  X.,  for  the  Xavj  De- 
partment. 

Garden,  Chairman:  This  matter  comes  before  the  Commis- 
sion upon  the  application  of  the  Mutual  Telephone  Company, 
an  Hawaiian  corporation,  requesting  approval  of  increases  in 
the  rates  of  the  company  and  the  imposition  of  a  toll  system 
between  all  of  the  exchanges  of  the  company  on  the  island  of 
Oahn,  territory  of  Hawaii. 

The  Mutual  Telephone  Company,  organized  originally  as  a 
corporation  to  engage  in  the  telephone  business  on  the  island  of 
Oahu  solely,  has  from  time  to  time  increased  its  activities  until 
at  the  present  time  the  company  owns  and  operates  a  telephone 
system  on  the  island  of  Oahu,  including  an  automatic  telephone 
system  and  a  time  clock  and  time  stamp  service  within  the  city 
of  Honolulu  and  a  manual  telephone  system  throughout  the  rest 
of  the  island  of  Oahu,  a  wireless  system,  and  in  addition  the 
company  owns  the  capital  stock  of  the  telephone  systems  in 
operation  on  the  islands  of  Hawaii  and  Maui.  The  application 
now  before  the  Commission  is  for  an  allowance  of  an  increase  in 
the  rates  of  the  telephone  department,  which  department  in- 
cludes time  clock  and  time  stamp  service,  and  a  classified  toll 
system  for  the  entire  island  of  Oahu.  The  only  toll  system  of 
the  company,  at  present  in  efifect,  is  a  flat  charge  of  10  cents  for 
all  country  to  city  or  city  to  country  calls,  and  a  flat  charge  of  5 
cents  for  calls  between  country  exchanges. 

The  company  requests  approval  of  a  change  in  rates  from  the 

present  basic  rates  of  $G  per  month  for  city  business  telephones, 

wall  or  desk  type,  and  $3.25  and  $3.50  respectively  for  city 

residence  telephones,  wall  and  desk  type  respectively,  to  a  rate 
P.U.R.1921B. 
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of  $8  per  month  for  city  business  telephones,  wall  or  desk  type, 
and  $4  and,  $4.25  respectively  for  city  residence  telephones,  wail 
type  and  desk  type  respectively,  with  corresponding  changes  in 
its  other  rates.  The  company  also  requests  authority  to  place 
in  effect  a  classified  system  of  toll  rates  for  messages  to,  from, 
and  between  the  various  country  exchanges  connected  to  the  com- 
pany's system. 

[1]  During  the  course  of  the  Commission's  investigation 
upon  the  company's  application  a  considerable  amount  of  time 
was  devoted,  both  by  the  Company  and  by  counsel  for  H.  X.  Ty- 
son, a  subscriber  appearing  in  opposition  to  the  proposed  increase 
in  rates,  to  certain  items  of  past  expenses  incurred  by  the  com- 
pany in  connection  with  a  recent  strike  of  the  company's  em- 
ployees, and  items  of  legal  and  accounting  expenses  arising  oiit 
of  the  appearances  of  counsel  for  the  company  before  the  Com- 
mission during  investigations  of  the  company's  affairs,  wage 
schedules,  etc.  The  Commission  has  on  numerous  occasions 
pointed  out  that  the  activities  of  a  Public  Utility  Commission 
looks  to  the  present  and  future,  not  to  the  past.  (Re  Peters, 
P.U.R.1918C,  885).  The  prime  importance  of  examining  into 
the  expenditures  of  the  company  in  the  past  is  from  the  stand- 
point of  ascertaining  what  will  be  the  legitimate  expenditures  of 
this  company  for  the  ensuing  year.  In  other  words,  the  regula- 
tion of  rates  of  any  utility  is  a  prospective  as  distinguished  from 
a  retroactive  action,  and  the  chief  value  of  an  examination  of  the 
company's  expenses  for  the  preceding  months  of  the  year  1920 
is  from  the  standpoint  of  ascertaining  what  will  be  reasonable 
legitimate  expenses  for  the  ensuing  twelve  months.  In  conse- 
quence, any  attempt  to  bring  into  an  investigation  of  rates  the 
question  of  blame  as  between  the  company  and  its  employees  for 
a  strike^  is  of  no  value  in  determining  the  reasonableness  of  prvO- 
posed  increase  in  rates.  From  a  purely  financial  standpoint  the 
same  result  obtains  in  this  particular  case.  The  employees  of 
this  company  went  on  strike  during  the  months  of  May  and 
June,  1920,  resulting  in  the  leaving  of  employment  of  a  large 
portion  of  the  company's  staff.  The  total  expenses  incurred  by 
the  company  in  connnection  with  this  strike  aggregated  in  the 
neighborhood  of  $8,800,  to  which  should  be  added  some  $3,000 
or  $4,000  in  attorneys'  and  auditor's  fees.     During  the  same 
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period  of  months  the  company  effected  a  saving  in  pay  roll 
due  to  the  absence  from  employment  of  a  large  number  of 
men  which  far  more  than  covered  the  total  amount  of  this  item. 

The  Conmiission  has  repeatedly  held  that  any  utility  is  en- 
titled to  and  should  earn  a  return  sufficient  to  cover  the  reason- 
able costs  of  efficient  operation,  including  a  proper  allowance  for 
depreciation,  and  in  addition  a  reasonable  return  on  the  fair 
value  for  the  public  utility  purpose  for  which  it  is  used  of  the 
property  devoted  to  the  public  use.  The  only  limitation  upon 
this  being  that  the  rate  charged  shall  not  exceed  the  value  of  the 
service  rendered. 

The  Mutual  Telephone  Company  on  the  basis  of  its  present 
income  and  expenses  is  operating  on  rates  which  do  not  bring 
about  this  result 

The  company's  estimated  revenue  for  the  year  ending  Decem- 
ber 31,  1920,  excluding  service  connection  charges,  aggregates 
$460,181.66;  estimated  service  connection  charges  for  the*  year 
aggregate  $11,178.80. 

The  company's  experience  for  the  past  year  shows  an  increase 
of  approximately  1,200  phones  per  year  which  rate  of  increase 
the  officials  of  the  company  testify  will,  in  their  opinion,  take 
place  for  the  ensuing  year.  The  telephones  in  the  service  of  the 
company  on  June  30,  1920,  were  divided  as  between  residence 
telephones  and  business  telephones  on  the  basis  of  approximately 
70  per  cent  residence  phones,  30  per  cent  business  phones,  which 
percentage  will  in  all  probability  approximately  continue. 

The  company's  gross  income  as  above  stated  is  calculated  on 
the  basis  of  the  phones  in  service  as  of  June  30,  1920.  In  con- 
sequence, the  Commission  can  safely  assume  that,  during  the 
period  of  time  from  June  30,  1920,  to  one  year  from  and  after 
the  date  of  the  Commission's  order  in  this  matter,  the  company 
will  receive  at  least  one  full  year's  return  from  1,000  new  tele- 
phone instruments  in  service  on  the  basis  of  30  per  cent  business 
rentals  and  70  per  cent  residence  rentals.  On  this  basis  the  addi- 
tions to  the  company's  income  for  the  ensuing  year,  aside  from 
an  increase  in  rates  would  be  as  follows : 

300  business  telephones  @  $6.00  per  month $21,600.00 

700  residence  telephones  @  $3.25  per  mouth 27.300.00 

P.U.R.1921B. 
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On  this  basis  therefore,  aside  from  any  increase  in  rates  or 
changes  in  tolls,  the  annual  income  received  by  the  company  for 
the  ensuing  period  of  twelve  months  would  be  as  follows : 

Income  as  eatimated  by  company  on  basis  of  phones  in  operation 

on  June  30,  1920 $^59,681.66 

Estimated  receipts  from  bad  debts  coUectible 500.50 

Service  connection  charges   11,178..30 

Receipts  from  1,000  new  telephones,  as  above   48,900.00 

Total  estimated  income  witho\it  change  in  rate $520,260.46 

Against  this  income  the  Commission  finds  the  following  to  bj 
reasonable  expenses  for  the  ensuing  period  of  twelve  months : 

Maintenance  expense .•. .  $17,808.12 

Repairs  to  wire  plant 55,220.98 

Other  maintenance  expense 5,027.44 

Traffic  expense   35,930.40 

General  miscellaneous  expense   70,980.42 

Installing  and  moving  telephones   22,868.96 

Taxes    46,273..58 

Casualty  insurance   4,500.00 

Bad  debts    2,500.00 

Ck)rpQration  and  legal  expense  0,000.00 

Donations    1,200.00 

Cost  of  I.  C.  C.  accounting 10,300.00 

Transportation   2,000.00 

Estimated  additional  expense  for  ensuing  12  months  due  to  in- 
stalling and  maintaining  new  telephones  and  contingencies  15,000.00 

$295,615.00 

The  above  figures  are  as  estimated  by  the  officers  of  the  com- 
pany as  expenses  for  the  year  ending  December  31,  1920,  with 
the  exception  of  the  item  Corporation  and  Legal  Expense  and 
the  estimated  item  of  $15,000.00. 

While  the  item  of  Corporation  and  Legal  Expenses  is  esti- 
mated by  the  officers  of  the  company  as  aggregating  $8,625  for 
the  year  ending  December  31,  1920,  similar  expense  for  past 
years  have  been,  far  less  than  this  amount,  and  in  the  opinion  of 
the  Commission  an  allowance  of  $6,000  for  the  tw~elve  months 
next  ensuing  is  ample  for  this  purpose. 

To  the  above  items  of  expense  must  be  added  a  proper  allow- 
ance for  depreciation,  salary,  and  wage  increases,  due  to  the 
placing  into  effect  by  the  company  as  of  July  1,  1920,  with  the 
approval  of  the  Commission,  of  a  substantially  increased  salary 
and  pay  roll  schedule,  and  an  allowance  for  a  pension  fund  pro- 
posed to  be  created  by  the  company  beginning  January  1,  1921. 

[2]  On  the  question  of  depreciation,  the  allowance  asked  for 
r.r,R.i92iB. 
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by  the  company  as  a  depreciation  charge  for  the  year  ending 
December  31,  1920,  is  $100,524,  as  follows: 

Lump  sum  depreciation  on  tools,  vehicles,  and  furniture $4,000.00 

rius  7i%  on  a  plant  value  as  of  January  1,  1920,  of  $1,286,985.91       96,524.00 

Total $100,524.00 

The  practice  of  the  company  for  a  number  of  years  past  has 
been  to  handle  depreciation  through  a  depreciation  fund  on  the 
fcllowing  basis,  the  proper  officers  of  the  company  have  estimated 
for  each  year  the  theoretical  depreciation  on  the  plant,  from 
which  sum  has  been  subtracted  all  expenditures  for  reconstruc- 
tion, there  being  placed  to  the  credit  of  the  sinking  fund  for 
depreciation  the  difference  between  the  theoretical  depreciation 
and  the  amounts  so  expended  for  reconstruction.  For  the  past 
three  years  this  theoretical  depreciation,  as  estimated  by  the 
company  and  charged  upon  its  books,  has  been  as  follows: 

1917   7.07%  net 

1918 6.96%     " 

1919   6.13%     " 

on  the  depreciable' items  of  the  company's  property  as  of  each  of 
said  years.  The  allowance  of  7^  per  cent  theoretical  depreci- 
ation as  requested  by  the  company  is  considerably  in  excess  of 
the  theoretical  depreciation  as  charged  by  the  company  for  the 
past  three  years,  and  while  the  company's  manager  contends 
that  the  proper  theoretical  depreciation  should  be  in  excess  of 
7^  per  cent,  the  company's  treasurer  takes  the  position  that  the 
depreciation  actually  charged  has  been  adequate, 

A  comparison  to  the  depreciation  rates  charged  by  other  utili- 
ties engaged  in  the  electrical  business  over  much  the  same  terri- 
tory together  with  a  comparison  with  rates  commonly  in  effect  in 
other  jurisdictions  shows  a  practice  more  in  line  with  the  rates 
actually  charged  by  the  company  than  that  contended  for  by  the 
company's  manager  or  those  asked  by  the  company. 

The  Commission  finds  the  following  to  be  the  proper  rates  of 
depreciation  on  the  company's  depreciable  assets,  to  wit : 

City  Plant.  Annual 

depreciation 

BuUdings:  per  cent. 

Adams  Lane   (fireproof) 2 

Kaimuki  ( fireproof)    2 

Kalihi  (fireproof)    2 

Miller  St.  (mill  construction)    4 

P.U.R.1921B. 


Digitized  by 


Google 


216  HAWAII  PUBLIC  UTILITIES  COMMISSION. 

Cables: 

Aerial 5^ 

Underground 2^ 

Terminals    7^ 

Anchors    7^ 

Poles   7^ 

Wires  (inside  and  outside,  gla^s,  pins  and  brackets,  etc.) ..  7^ 

Conduit    (fiber  i    3 

Manholes  (with  tops )    3 

^lessengers  and  guys,  clamps  7^ 

Instruments 10 

Switchboards,  automatic    10 

P.  B.  X.  switchboards Hi 

Time  system   10 

Stable  and  garage  equipment 15 

Work  shop  equipment 10 

Tools  and  implements  20 

Furniture  and  fixtures  * 10 

Country  Plant. 

Buildings 4 

( Kaneohe )    . 

( Waipahu )    

( Wahiawa )   , 

( Waialua )     

Anchors 7^ 

Poles,  cross-arms  and  fittings 7^ 

Copper  wire   5 

Iron  wire 7^ 

Instruments    10 

Switchboards *    10 

Applying  these  figures  to  the  company's  assets  as  segregated 
by  the  company  for  calculation  of  the  depreciation  rates  for 
December,  1918,  a  net  depreciation  of  6.80  per  cent  is  found  by 
the  Commission  as  a  reasonable  allowance  for  depreciation  on 
the  property  of  this  company. 

[3]  Applying  this  rate  of  depreciation  to  the  depreciable 
assets  of  the  company  as  shown  by  its  trial  balance  of  August  31, 
1920,  the  Commission  finds  as  a  proper  charge  for  depreciation 
for  the  ensuing  twelve  months  the  sum  of  $100,062  (6.80  per 
cent  on  $1,471,500.08)  and  the  same  will  be  allowed  as  a  proper 
charge  for  depreciation.  The  previous  practice  of  the  company, 
however,  with  regard  to  the  handling  of  its  depreciation  fund 
does  not  meet  with  the  approval  of  the  Commission.  During  the 
past  year  large  sums  of  money  from  this  fund  have  been  loaned 
by  the  company  to  its  subsidiary,  the  ^laui  Telephone  Company, 
when  the  financial  condition  of  that  company  rendered  it  impos- 
sible for  it  to  obtain  loans  from  ordinary  sources.  In  the  opinion 
of  the  Commission  such  practice  is  inexcusable.  The  idea  back 
of  a  depreciation  fund,  or  a  reserve  for  accrued  depreciation,  is 

P.U.R,1921B. 
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that  such  funds  shall  be  as  safely  invested  as  is  possible  in  order 
that  the  depreciated  value  of  the  company's  property  due  to 
ordinary  depreciation,  wear  and  tear,  and  obsolescence  may  be  at 
all  times  provided  against.  If  this  fund  is  drawTi  upon  to  take 
care  of  the  needs  of  subsidiary  corporations  the  theory  on  which 
it  is 'founded  is  violated,  and  instead  of  being  in  a  safer  position 
because  of  this  fund  the  company  is  without  any  protection  what- 
soever. The  primary  requisite  of  such  a  fund  is  that  it  shall  be 
invested  in  such  a  way  as  to  be  relieved  from  the  risks  of  the 
business  setting  up  such  a  fund.  In  consequence,  the  Commis- 
sion will  require  that  the  depreciation  fund  of  the  Mutual  Tele- 
phone Company  be,  at  all  times,  kept  invested  in  such  form  of 
investments  as  to  be  as  nearly  liquid  as  possible  and  that  in  no 
instance  shall  any  portion  of  this  fund  be  loaned  or  advanced 
to  any  subsidiary  corporation  of  the  company,  or  invested  in  any 
corporation  in  which  the  company  is  financially  interested. 

[4]  On  July  1,  1920,  the  company  with  the  approval  of  the 
Commission  placed  in  effect  an  increased  salary  and  wage  sched- 
ule aggregating  an  annual  increase  over  the  normal  pay  roll  then 
in  effect  of  $87,290.40. 

A  segregation  of  the  company's  pay  roll  items  for  the  twelve 
months  ending  April  30,  1920,  shows  that  oJ  the  total  pay  roll 
for  said  period  66.1  per  cent  was  chargeable  to  operating  ex- 
penses, the  remainder  to  capital  accounts.  In  consequence,  there- 
fore, the  Commission  allows  in  addition  as  a  reasonable  expense 
of  operation  for  the  twelve  months  next  ensuing  the  sum  of  $57,- 
705.30  (66.1  per  cent  of  $87,290.40)  for  and  on  account  of  in- 
creased pay  roll  chargeable  to  operating  expenses.  The  Com- 
mission in  addition  will  allow  as  a  proper  expense  of  operation 
an  additional  sum  of  $10,000  to  provide  for  increase  in  pay  roll 
on  account  of  additional  employees  and  changes  in  pay  roll  ac- 
count due  to  change  in  classification  of  employees  and  other  pay 
roll  adjustments  for  the  ensuing  twelve  months. 

[5]  The  proposal  of  the  company  to  institute  a  pension  fund 

to  provide  for  old  age  and  disability  of  employes,  by  setting  aside 

annually  the  sum  of  $5,000  in  a  special  fund  for  such  purpose 

meets  with  the  approval  of  the  Commission,  and  the  sum  of 

$5,000  for  such  purpose  will  in  addition  be  allowed  as  a  proper 
r.U.R.192lB. 
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expense  of  operation  for  the  ensuing  twelve  months.  In  so  far 
as  concerns  the  handling  of  the  pension  fund,  the  Commission 
will  require  that  this  fimd  be  handled  in  the  same  way  as  herein 
before  provided  for  the  depreciaticm  fund. 

The  aggregate  amount  of  the  above  items  of  expense  of  opera- 
tion as  found  by  the  Commission,  as  reasonable  expenses  of 
operation  for  the  ensuing  twelve  months,  is  $468,383.20  which 
leaves  available  to  the  company  on  the  basis  of  its  income  with- 
out change  in  rates  the  sum  of  $51,877.26,  from  which  amount 
would  have  to  come  the  return  to  the  company  on  its  property 
devoted  to  the  public  use.  In  the  opinion  of  the  Commission 
such  sum  is  inadequate. 

The  capital  assets  of  the  company  as  shown  by  the  Company's 
trial  balance  of  August  31,  1920,  are  as  follows: 

Buildings    $198,686.91 

Land    44,837.07 

Switchboards.and  equipment 222.268.0.1 

Conduit,  cable  and  overhead  780,736.62 

Country  plant   215,ir>5.76 

Time  clock  and  stamp  system 15,148.90 

Furniture  and  fixtures  .'. 0,683.15 

Workshop  equipment   1,963.29 

Stable  and  garbage  equipment 10,450.27 

Tools  and  implements   8.407.13 

Total    .' $1,516,337.15 

In  our  opinion  the  fair  value  of  the  above  listed  property  for 
the  public  utility  purpose  for  which  it  is  used  is  not  less  than 
said  book  vahies. 

It  has  been  contended  before  the  Commission  that  the  invest- 
ment of  the  company  of  certain  of  its  funds,  obtained  from  the 
sale  of  additional  capital  stock  and  bonds,  in  its  new  building  on 
Alakea  street  was  and  is  an  improper  investment.  The  investi- 
gations of  the  Commission  convinces  us  that  additional  oflSco 
space  and  operating  rooms  have,  for  a  number  of  years  past,  beeu 
urgently  needed,  and  we  consider  the  erection  of  the  new  build- 
ing not  only  advisable  but  necessary,  and  in  our  opinion  the  ex- 
penditure by  the  company  of  such  funds  by  it  in  its  new  build- 
ing are  not  only  reasonable  but  advisable.  The  cost  of  the 
building  is  moderate  and  the  expenditures  made  by  the  com- 
pany in  ornamentation  of  this  building  are  by  no  means  exorbi- 
tant or  unreasonable. 

iM'.R.102lB. 
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[6]  In  addition  to  the  above  items  the  company  in  fact  de- 
votes to  the  public  use  materials  and  Bupplies  on  hand,  and  in 
addition  the  working  capital  used  by  the  company  in  its  current 
business. 

The  material  and  supplies  account  of  the  company  over  the  pe- 
riod of  time  from  January  1,  1915,  to  December  31,  1919,  shows 
an  average  investment  in  this  account  of  $38,557.60.  In  the 
opinion  of  the  Commission  this  amount  is  devoted  by  the  com- 
pany to  the  public  use  in  precisely  the  same  way  as  any  other 
capital  asset  by  the  company  in  its  business.  The  company  in 
addition  is  required  to,  and  constantly  does,  use  in  the  conduct 
of  its  business  a  certain  amount  of  working  capital  which  is  like- 
wise fully  as  much  devoted  to  the  public  use  as  are  the  other 
items  of  its  capital  assets.  This  item  is  ascertained  in  account- 
ing practice  on  the  basis  of  one-eighth  of  the  gross  annual 
expenses,  and  in  the  case  of  the  Mutual  Telephone  Company 
would  approximate  on  that  basis  $60,000  per  year. 

In  the  opinion  of  the  Conunission  the  fair  value  of  the  prop- 
erty of  this  utility  devoted  to  the  public  use  for  the  public  utility 
purpose  for  which  it  is  used  is  the  a^regate  of  the  above  listed 
book  values  plus  the  two  above  mentioned  items  of  material  and 
supplies  and  working  capital. 

In  consequence  the  Conunission  will  allow  in  addition  to  the 
company's  capital  assets,  as  shown  by  its  balance  sheet  of  Au- 
gust 31,  1920,  the  above  two  items  of  $38,557.60,  average  invest-* 
ment  in  material  and  supplies  and  $60,000  working  capital  in 
ascertaining  the  amount  of  whi^h  a  reasonable  return  should  be 
calculated.  The  Commission  finds,  therefore,  that  the  fair  value 
of  the  property  devoted  by  this  utility  to  the  public  use  in  the 
telephone  department  of  the  company  for  the  public  utility  pur- 
pose for  which  it  is  used  is  the  sum  of  $1,604,894.75. 

[7]  The  question  of  reasonable  return  to  be  allowed  various 
utilities  has  been  very  differently  handled  in  different  jurisdic- 
tions. It  is  axiomatic  that  no  corporation,  utility,  or  otherwise, 
can  afford  to  engage  in  business  unless  it  can  secure  an  income 
that  will  not  only  pay  the  expenses  of  operation,  including  depre- 
ciation, but  will,  in  addition,  leave  suflScient  profit  to  pay  to  its 
owners  a  return  on  the  capital  invested  in  proportion  to  the  risk 
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involved.  It  is  true  that  occasionally  such  a  situation  occurs 
but  the  inevitable  result  is  that  unless  the  situation  is  purely 
temporary  neither  the  owners  nor  anybody  else  will  put  any  more 
money  into  the  business.  Consequently  any  expansion  of  the 
business  ceases  even  if  the  business  itself  does  not  begin  to  dete- 
riorate on  account  of  the  failure  to  properly  maintain  the  com- 
pany's property  in  an  attempt  to  produce  a  fictitious  net  income. 
In  every  public  utility  business  in  any  growing  community  addi- 
tional capital  expenditures  are  constantly  necessary,  for  the  util- 
ity must  be  constantly  expanding  and  extending  its  service  in 
order  to  keep  up  with  the  growth  of  the  community  and  unless 
a  reasonable  return  is  assured  on  the  capital  already  in  the  busi- 
ness certainly  no  more  will  come  in. 

It  is  true  that  the  capital  already  in  can  up  to  a  certain  point 
be  forced  to  take  an  inadequate  return  and  yet  be  obliged  to  keep 
in  the  business  for  the  reason  that  it  is  tied  up  in  an  expensive  " 
plant  and  a  greater  loss  would  be  incurred  by  shutting  down  the 
business  than  occurs  under  the  unreasonable  return.  It  is  be- 
cause of  this  and  only  because  of  this  that  in  many  cases  a  return 
actually  inadequate  in  itself,  even  though  not  legally  confisca- 
tory,  has  been  forced  upon  a  utility  and  the  utility  has  continued 
in  operation,  but  the  benefit  to  the  public  through  temporary 
low  rates  has  been  only  apparent  and  illusory  for  when  improve- 
ments, expansions,  and  extensions  were  required  by  the  coni- 
•munity's  growth  they  were  not  forthcoming  for  the  reason  that 
new  capital  could  not  be  obtained. 

It  is  true  that  utility  corporations  of  all  kinds  are  not  subject 
to  the  same  risk  as  is  the  average  business  for  the  reason  that 
they  are,  practically  speaking,  free  from  competition,  and  under 
proper  regulation  are  in  fact  guaranteed  a  reasonable  return. 
On  the  other  hand,  even  in  a  utility  business  the  element  of  risk, 
though  reduced  is  still  present  for  the  reason  that  while  under 
proper  regulation  rates  are  guaranteed  that  are  calculated  to  pro- 
duce a  fair  return  no  Commission  can  guarantee  that  the  public 
will  continue  to  be  subscribers  at  increased  rates.  The  risk  in- 
volved is  certainly  more  than  the  risk  on  money  loaned  on  fir>t- 
rla^s  security  and  the  return  should  be  correspondingly  greater. 
The  minimum  rate  on  bank  loans  in  the  territory  at  the  present 
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time,  on  unquestionable  security,  as  shown  by  the  unanimous 
testimony  of  the  managing  officers  of  the  banking  and  trust  com- 
pany institutions  in  Honolulu  is  7  per  cent.  Ordinary  loans  on 
first-class  security  made  by  the  banking  institutions,  at  the  pres- 
ent time,  are  made  on  the  basis  of  8  per  cent.  To  expect  a  utility 
to  risk  its  money  for  the  same  rate  at  the  present  time  would, 
in  the  opinion  of  the  Commission,  be  unreasonable.  A  utilitv 
can  obtain  funds  for  expansion  in  only  one  of  two  ways,  to  wit : 
sale  of  its  stock  or  borrowing  money.  Any  prospective  purchaser 
of  stock  on  a  basis  of  a  return  of  7  or  8  per  t;ent  when  the  same 
or  a  greater  return  is  obtainable  from  the  mere  lending  of  his 
money  on  unimpeachable  securities  would  be  difficult  to  find; 
and  it  would  be  the  height  of  ^olly  for  a  utility  to  pay  8  per  cent 
on  borrowed  money  for  the  purpose  of  attempting  to  make  the 
same  rate  on  it.  On  the  other  hand,  as  compared  with  ordinary 
businesses  the  risk  in  the  public  utility  business  is  far  less,  and 
in  the  opinion  of  the  Commission,  a  reasonable  return  at  the 
present  time  should  be  9  per  cent  net  to  a  utilitj^  upon  the  fair 
value  for  the  public  utility  purpose  for  which  it  is  used  of  the 
property  devoted  by  it  to  the  public  use. 

[8]  It  has  been  vigorously  contended  by  counsel  for  the  con- 
testantj  H.  X.  Tyson,  that  in  determining  the  proper  allowance 
for  expenses  of  operation,  no  allowance  should  be  made  for  Fed- 
eral or  territorial  income  taxes,  on  the  giound  that  income  taxes 
are  properly  assessable  to  the  individual  and  that  the  legal  re- 
quirement of  the  payment  of  such  taxes  by  the  corporation  is 
merely  a  collection  of  such  taxes  at  the  source.  This  view,  we 
are  aware,  has  been  taken  by  certain  other  Commissions.  As 
we  see  it,  the  fallacy  of  this  view  is  that  it  results  in  nothing 
more  than  indirectly  reducing  the  net  return  determined  upon 
as  a  reasonable  return  to  the  utility.  In  other  words,  if  income 
taxes  are  disallowed  as  expenses  of  operation  the  net  result  is 
that  instead  of  being  allowed  the  9  per  cent  which  we  have  deter- 
mined upon  as  a  reasonable  return  in  this  particular  case,  the 
return  allowed  to  this  utility  would  be  9  per  cent  less  the  amount 
of  the  income  taxes,  and  in  order  to  bring  to  the  utility  a  net 
return  of  9  per  cent  it  would  be  necessary  to  add  to  the  9  per 

cent  the  proportionate  amount  of  the  taxes.    In  consequence,  all 
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taxes  have  been  allowed  to  the  company  by  the  Commission  as 
being  proper  expenses  of  operation,  and  the  return  calculated  by 
the  Commission  as  a  reasonable  return  is  net  above  taxes.  It  is, 
of  course,  impossible  to  ascertain  the  exact  total  of  such  taxes  for 
the  ensuing  year.  In  our  opinion,  however,  the  amount  to  be 
paid  by  the  company  during  the  ensuing  year  will  probably  not 
exceed  the  total  taxes  paid  during  1920,  and  we  have,  therefore, 
allowed  for  taxes  on  that  basis. 

Nine  per  cent  on  $1,604,894.75,  the  figure  found  by  the  Com- 
mission to  be  the  f^ir  value  of  the  property  devoted  by  the  com- 
pany to  the  public  use  for  the  public  utility  purpose  for  which 
it  is  used  amounts  to  $144,440.53.  The  estimated  net  income 
of  the  company  for  the  ensuing  twelve  months  with  no  changes 
in  its  rates  amounts  to  $51,877.26.  The  only  source  from  which 
this  difference  of  $92,563.27  can  be  made  up  is  an  increase  in 
the  company's  rates. 

The  increase  in  toll  rates,  as  proposed  by  the  company,  is 
estimated  by  the  company's  officers  to  bring  an  increase  in  its 
net  returns  from  tolls  of  $33,802.10,  leaving  to  be  raised  from 
other  sources  $58,761.17. 

As  pointed  out  heretofore,  by  the  end  of  the  next  ensuing 
twelve  months  the  company  will  have  received  one  full  year's  in- 
come on  at  least  one  thousand  more  telephones  than  were  in  use 
on  June  30,  1920,  of  which  approximately  three  hundred  will 
be  business  telephone.  The  number  of  business  telephones 
in  service  June  30,  1920,  was  1,898.  The  number  of  trunk 
service  in  connection  on  June  30,  1920,  upon  which  the  rati^ 
of  $6  is  also  in  effect  was  292,  making  an  aggr^ate  of  2,190 
connections  which  at  the  present  rates  would  be  paying  $6  per 
month.  The  addition  of  300  new  business  telephones  increases 
the  figure  to  2,490.  An  increase  in  rates  on  these  connections  of 
$1.50  per  month  would  increase  the  company's  return  by  the 
annual  amount  of  $44,820,  leaving  $13,941  as  the  difference  in 
income  necessary  to  be  made  up.  The  aggregate  number  of  resi- 
dence telephones,  wall  and  desk  type,  in  service  June  30,  1920, 
was  4,520.  The  addition  of  700  new  phones  increase  this  figure 
to  5,220.  An  increase  of  25  cents  per  month  on  these  installa- 
P.U.R.1921B.  _  ^     -• .    -   -  . 
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tions  would  increase  the  company's  annual  income  by  $15,660, 
or  slightly  more  than  the  difference  necessary  to  be  made  up. 

[9]  The  imposition  of  the  largest  portion  of  the  raise  in  rates 
upon  the  toll  service  and  business  telephones  is,  in  the  opinion 
of  the  Commission,  the  most  satisfactory  method  of  readjust- 
ment of  the  present  rates.  The  toll  rates  in  effect  by  the  Com- 
pany have  for  a  long  time  past  been  inadequate  in  proportion  to 
the  service  rendered,  and  the  tolls  proposed  to  be  placed  in  effect 
by  the  company  are  eminently  just,  saving  and  excepting  as  to 
one  particular,  to  wit:  those  tolls  upon  which  it  is  proposed  to 
place  a  rate  of  15  cents.  The  Federal  tax  statutes  provide  that 
a  tax  of  5  cents  shall  be  paid  upon  all  telephone  toUs  amounting 
to  15  cents  or  over.  A  toll  rate  of  14  cents  in  so  far  as  concerns 
these  particular  cases  would  bring  to  the  company  approximately 
the  same  revenue  as  would  a  15  cents'  rate  without  imposing  upon 
the  telephone  user  the  necessity  of  contributing  an  additional 
5  cents  which  would  in  no  way  benefit  the  company  and  would 
be  a  hardship  upon  him  only.  The  Commission  will  allow  the 
entire  toll  schedule  as  proposed,  saving  and  excepting  that  all 
those  toll  rates  proposed  by  the  company  as  15  cents  will  be 
ordered  reduced  to  14  cents. 

Any  difficulty  in  the  collection  of  a  14  cents  toll  can  be  obvi- 
ated by  making  the  toll  charge  a  charge  against  the  subscriber 
in  all  cases  where  the  instrument  has  not  a  cash  box  attached. 
In  so  far  as  concerns  such  instruments  as  have  cash  boxes  attached 
the  order  of  the  Commission  will  allow  the  Company  to  require 
a  payment  of  15  cents  in  the  cash  box,  1  cent  of  which  shall  be 
remitted  by  the  company  to  the  subscriber  monthly  by  a  deduc- 
tion on  such  subscriber's  bill.  In  so  far  as  concerns  public  pay 
stations  the  Commission's  order  will  provide  that  the  1-cent  dif- 
ference shall  be  remitted  by  the  company  t<5  such  person,  if  any, 
as  shall  be  in  charge  of  the  toll  station.  The  Commission's  order 
will  provide  appropriate  regulations  for  such  toll  charge  and 
credits. 

In  so  far  as  concerns  the  imposition  of  the  largest  portion  of 
the  raise  in  instrument  rates  on  business  telephones,  the  Com- 
mission believes  that  a  business  telephone,   in  practically  all 

cases,  is  a  necessary  overhead  expense  which  can  be  and  is  in- 
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eluded  by  the  proprietor  of  the  business  as  part  of  the  expenses 
of  operation  and  which  is  largely  passed  on  to  his  customers. 
As  between  business  telephone  subscribers  as  a  class  and  resi- 
dence subscribers  as  a  class  the  former  are  in  a  better  position 
to  pay  than  are  the  latter.  In  addition,  in  one  case  the  telephone 
is  an  income  producer,  in  the  other  it  is  at  most  a  convenience. 
Broadly  speaking  the  business  telephone  is  used  far  more  than 
is  the  residence  telephone.  In  consequence,  therefor,  the  Com- 
mission's order  will  issue  authorizing  a  change  in  the  rate  for 
business  telephones,  wall,  or  desk  type,  and  trunk  service  from 
$6  per  month  to  $7.50  per  month,  residence  telephones,  desk 
type  and  wall  type,  from  $3.50  and  $3.25  respectively  to  $3.75 
and  $3.50  respectively. 

The  contention  of  the  Navy  Department  of  the  United  States, 
through  its  representative,  at  the  hearings  of  the  Commission 
that  the  application  of  paragraph  16  of  the  company's  proposed 
schedule,  with  regard  to  maintenance  charge  and  pin  space 
rental  on  private  telephone  and  telegraph  lines,  to  lines  owned 
by  or  leased  to  the  United  States  government  was  inexact,  and 
in  some  cases  operated  imjustly  upon  the  United  States  govern- 
ment, in  the  opinion  of  the  Commission  merits  further  consid- 
eration. In  consequence,  therefore,  paragraph  16  of  the  com- 
pany's proposed  schedule  will  be  amended  to  except  wires,  lines 
and  pin  space  owned  by  or  leased  to  the  United  States  govern- 
ment, as  to  which  special  rates  applicable  to  the  various  service 
and  types  of  service  will  be  hereafter  determined  upon. 

The  order  of  the  Commission  will  issue  authorizing  the  fol- 
lowing changes  in  the  company's  present  rate  schedule  to  take 
effect  as  of  December  1,  1920. 

Paragraph  1.  Business  telephones,  wall  or  desk  type;  pr> 
posed  rate  of  $8  per  month  disallowed  and  in  substitution  there- 
of an  increase  from  the  present  rate  of  $6  to  a  monthly  rate  of 
$7.50. 

Paragraph  2.  Business  extensions,  wall  or  desk  type;  ap- 
proved as  proposed,  there  being  no  change  from  the  present  rate. 

Paragraphs  3  and  4.     Residence  telephones,  desk  and  wail 

type,  disallowed;  and  in  substitution  thereof  rates  of  $3.75  anj 

$8.50  respectively  to  be  placed  in  effect. 
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Paragraphs  5,  6,  7,  8  and  9  proposed  no  change  from  the 
present  schedule  and  will  be  allowed  as  proposed. 

Paragraph  10.  Residence  telephone  rate  for  Mutual  Tele- 
phone Company's  employ/^es  being  one-half  of  proposed  residence 
telephone  rate  disallowed,  the  present  rate  to  continue  in  force. 

Paragraphs  11,  12,  13,  and  14.  Proposed  tinank  line  rate  of 
$8  disallowed  and  a  substitute  rate  of  $7.50  authorized,  the  other 
proposed  rates  of  said  paragraphs  being  allowed  as  they  make  no 
change  from  the  present  rates. 

Paragraph  15  allowed. 

Paragraph  16  ordered  amended  to  read  as  follows: 

^'Maintenance  charge  and  pin  space  rental  on  private  telephone 
and  telegraph  lines  except  wires  owned  by  or  leased  to  the  United 
States  government,  as  to  which  special  rates  will  be  permitted 
as  may  be  hereafter  determined  upon  by  the  Commission. 

Each  terminal $1.50 

Each  quarter  of  a  mile  over  one-half  mile  between 
terminals 50" 

Paragraph  17  allowed. 

Paragraph  18  disallowed.  The  same  rate  as  for  residence, 
wall  type,  to  wit:  $2.50  to  be  placed  in  effect. 

Paragraphs  19,  20,  21,  22,  23,  24,  25,  26,  and  27  allowed,  the 
same  constituting  no  change  from  the  present  rates  other  than 
the  adaption  of  said  rates  to  the  toll  schedule  hereinafter  allowed 
as  amended. 

Paragraph  28  disallowed  and  paragraph  28  of  the  company's 
present  rate  classification  substituted  in  lieu  thereof. 

Paragraphs  29,  30,  31,  32  and  33  approved  as  proposed,  the 
same  making  no  change  in  the  company's  existing  rates  for  such 
service. 

Paragraph  34  authorized  as  proposed  saving  and  excepting  for 
the  disapproval  of  all  toll  items  therein  proposed  as  15  cents  and 
the  reduction  of  the  same  to  14  cents. 

Paragraph  35  allowed,  the  same  being  no  change  in  the  com- 
pany's existing  schedule. 

Paragraphs  "A''  and  "B"  of  the  company's  proposed  classi- 
fications allowed  as  proposed.  * 
P.U.R.1921B.                                           15 
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Paragiaph  ^*C"  disallowed,  the  same  being  covered  by  para- 
graph 28  as  substituted  by  the  Commission  for  paragraph  2S 
as  proposed  by  the  company. 

The  company's  proposed  classification  of  toll  telephone  serv- 
ice will  be  allowed  as  proposed. 

Upon  the  receipt  of  a  request  from  the  Xavy  Department  of 
the  United  States  for  determination  of  rates  to  be  fixed  for  serv- 
ices, which  would  otherwise  fall  within  paragraph  16,  a  date 
will  be  fixed  by  the  Commission  for  the  consideration  and  deter- 
mination of  such  rates. 

Public  Utilities  Commission  of  Hawaii,  William  T.  Carden, 
Chairman,  I.  M.  Stainback  and  A.  J.  Gignoux,  Commissioners. 


IlililXOIS  SUPREME  COURT. 

PUBLIC  UTILITIES  COMMISSION  EX  EEL.  TIMOTHY  L. 

O'NEIL 

V. 

MARSEILLES  LAND  &  WATER  POWER  COMPANY, 
TIMOTHY  L.  O'NEIL 

V. 

NATIONAL  BISCUIT  COMPANY. 

[No.  13335.] 
(—  in.  — ,  129  N.  E.  113.) 

Action  —  Party  in  interest  —  Appeal  and  review. 

The  courts  wiU  not  entertain  jurisdiction  in'  review  of  a  Commis- 
sion water  rate  proceeding  on  behalf  of  a  party  whose  only  interest  in 
the  rates  arose  out  of  an  equity  of  redemption  in  certain  lands,  which 
expired  before  the  case  was  docketed  by  the  Commission,  and  who  was 
a  nonresident;  especially  where  the  present  owner  is  satisfied  with  the 
charges. 

[December- 21,  1920.] 

Appeai.  from  Circuit  Court,  Sangamon  County,  Norman  L. 
Jones,  Judge,  froni  a  judgment  dismissing  an  appeal  from  an 
ordei*  of  tho  Public  Utilities  Commission,  in  a  petition  by  Tim- 
othy L.  O'Neil  against  the  Marseilles  Land  &  Water  Power 
P.U.R.1921B. 
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Company,  in  favor  of  the  company ;  affirmed.     For  Commission 
decision  see  P.U.R.1919D,  732. 

Appearances:  Kenneth  McC.  De  Wccse,  of  Kansas  City, 
Missouri,  and  Chapin  &  Chapin,  of  Springfield,  for  appellant; 
Brown,  Hay  &  Creighton,  of  Springfield,  for  appellee. 

Farmer,  J.:  Appellant,  Timothy  L.  O'Neil,  filed  his  petition 
with  the  Public  Utilities  Commission  of  Illinois  against  the 
Marseilles  Land  &  Water  Power  Company,  charging  that  com- 
pany with  making  and  colleq^ing  unjust  and  exorbitant  rates  in 
selling  water  power,  and  'asking  that  the  Commission  appraise 
the  value  of  its  property  and  fix  a  reasonable  rate  of  charges. 
Appellant  claimed  to  be  the  owner  of  an  equity  of  redemption 
in  certain  water  lots  described,  subject  to  the  lien  of  a  trust  deed 
or  mortgage.  The  Marseilles  Land  &  Water  Power  Company 
answered  the  complaint,  a  hearing  was  had  before  the  Com- 
mission, and  a  decision  rendered  that  the  water  power  company 
was  not  a  public  utility.  Appellant  appealed  from  that  decision 
to  the  circuit  court  of  Sangamon  county.  Before  the  case  came 
on  for  hearing  on  its  merits  in  that  court,  the  National  Biscuit 
Company  filed  its  petition  for  leave  to  intervene  and  be  made  a 
party,  which  was  allowed,  and  it  then  moved  to  dismiss  the  ap- 
peal, which  motion  was  also  allowed.  From  the  judgment  of 
the  circuit  court  dismissing  the  appeal,  O'Xeil  has  prosecuted 
an  appeal  to  this  court. 

The  facts  admitted  or  not  denied  are  that  the  lots  in  which 
appellant  claimed  an  interest,  subject  to  the  mortgage  lien,  were 
sold  under  foreclosure  of  the  lien  August  13,  1917,  and  CNeiFs 
equity  of  redemption,  therefore,  ejfpired  August  12,  1918.  The 
premises  were  not  redeemed,  and  a  deed  was  thereafter  issued 
to  the  purchaser  at  the  mortgage  sale,  who  sold  the  premises  in 
April,  1919,  to  the  National  Biscuit  Company.  The  record  shows 
appellant  filed  his  complaint  with  the  Public  Utilities  Commis- 
sion September  13,  1918.  At  that  time  his  right  to  redeem  had 
expired.  Appellant  asserts  the  record  is  wrong  as  to  the  date  of 
filing  the  petition;  that  it  was  filed  July  25,  1918.  Appellant's 
right  to  redeem  lacked  a  few  days  of  having  expired  at  that  time. 
The  case  before  the  Commission  was  docketed  in  September, 

1918,  a  hearing  had  December  5  following,  and  the  decision  was 
r.U.R.i02in. 
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rendered  in  April,  1919  (P.U.R1915D,  732).  Appellant  was 
not  at  the  time  he  filed  his  complaint,  and  had  not  been  for  more 
than  a  year,  a  resident  of  the  state  of  Illinois,  but  his  residence 
was  in  Kansas  Citv,  Missouri. 

The  grounds  urged  by  the  National  Biscuit  Company  in  sup- 
port of  its  motion  to  dismiss  the  appeal  were  that  appellant  had 
no  interest  whatever  in  the  property  or  rates  charged  by  the  Mar- 
seilles Land  &  Water  Power  Company;  that  he  was  not  a  resident 
of  the  state  of  Illinois,  but  resided  in  the  state  of  Missouri ;  that 
the  National  Biscuit  Company,  as  owner  of  the  property  de- 
scribed in  the  complaint,  was  satisfied  with  the  charges  and  rates 
and  did  not  desire  any  hearing  on  that  question. 

It  is  contrary  to  the  policy  of  the  law  to  sustain  litigation 
initiated  by  some  one  who  has  no  right,  either  public  or  private, 
involved.  Appellant  had  no  interest  in  the  property  affected  by 
the  rates  charged  by  the  Marseilles  Land  &'  Water  Power  Com- 
pany at  the  time  he  filed  his  complaint,  according  to  this  record, 
and  if,  as  counsel  claim,  the  complaint  was  filed  before  his  right 
to  redeem  expired,  it  was  only  a  few  days  before,  and,  in  any 
event,  before  the  case  was  docketed  by  the  Public  Utilities  Com- 
mission his  right  expired,  and  long  before  any  hearing  was  had 
a  deed  was  made  to  the  purchaser  under  the  foreclosure  sale. 
Necessarily  the  rates  chained  by  the  water  power  company  do 
not  directly  or  indirectly  affect  many  people.  Appellant  owns 
no  property  affected  and  is  not  and  has  not  been  for  some  time 
a  resident  of  this  state.  He  is  not  personally  interested  and  is 
not  interested  on  behalf  of  the  public  in  the  state  of  Illinois. 
In  our  opinion  it  was  never  Contemplated  by  the  Public  Utilities 
Act  (Kurd's  Kev.  St.  1919,  c.  Ilia)  that  a  person  situated  as 
appellant  is  should  have  the  right  to  make  and  prosecute  such 
a  complaint  as  is  here  made.  The  owner  of  the  property  in 
which  appellant  claimed  some  interest  when  he  filed  his  com- 
plaint is  satisfied  with  the  rates  and  charges  of  the  water  power 
company  and  does  not  desire  any  hearing  or  investigation  of  that 
question.  Appellant  has  no  interest  himself  and  does  not  repre- 
sent anyone  else  or  the  public  interest.  We  are  not  deciding  or 
intimating  whether  the  water  power  company  is  a  public  utility 
or  not.    That  question  is  not  involved  for  decision  in  this  appeal, 
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but  if  it  is  a  public  utility,  it  is  not  such  a  one  as  would  authorize 
a  court  to  retain  jurisdiction  in  this  case  under  the  facts  men- 
tioned. 

The  circuit  court  properly  dismissed  the  appeal,  and  its  judg- 
ment is  affirmed. 

Judgment  affirmed. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

RE   METROPOLITAN  WEST  SIDE  ELEVATED  RAILWAY 

COMPANY  et  al. 

[No.  8630.] 

ViUuation  —  Railways  —  Leased  lines, 

1.  The  value  of  leased  lines  should  be  excluded  in  ascertaining  the 
rate  base  of  a  railway,  all  rental  charges  having  been  excluded  in  as- 
certaining operating  expenses. 

Valuation  —  Power  stations  leased  to  another  company. 

2.  The  value  of  power  stations  leased  by  a  railway  company  to  an 
electric  company,  were  included  in  the  property  of  the  latter  company 
for  rate  making,  where  it  was  not  possible  to  distinguish  clearly  the 
results  of  operation  of  the  plant  from  the  other  property  of  the  rail- 
way line,  the  rentals  likewise  being  included  in  the  revenues  of  the 
railway  company. 

Valuation  —  lAtnd  •»  Cost  of  acquisition. 

3.  The  original  cost  of  acquisition  of  railway  lands  over  their  mar- 
ket value  at  the  time,  although  actually  incurred  by  the  company,  can- 
not be  added  to  the  present  market  value  of  the  lands  in  a  valuation 
for  rate  making,  since  under  the  rule  of  the  Supreme  Court  of  the 
United  States,  the  reproduction  value  of  land  to  be  considered  as  an 
element  in  determining  the  fair  rate-making  value  of  public  utility 
property  is  that  based  upon  the  value  of  adjacent  similar  lands,  with- 
out increments  for  conjectural  damages,  acquisition,  or  other  incidental 
costs. 

Valuation  —  Property  not  in  use. 

4.  Property  formerly  used  by  a  railway  company,  should  not  be 
incladed  in  the  rate  base  on  the  theory  that  it  is  possible  to  use  it 
again,  where  there  is  small  likelihood  that  it  will  be  required  in  the 
future. 

Valuation  —  PropeHy  not  in  use  —  Excess  consumption, 

5.  The  value  of  steel  in  a  bridge  representing  construction  clearly 
in  excess  of  the  needs  of  a  railway  company,  should  not  be  included  in 
the  rate  base. 
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Valuatioii  —  Property  not  in  use  —  Rented  facilities. 

6.  The  property  of  a  railway  company  rented  to  others  and  not 
strictly  used  for  railway  purposes,  should  be  excluded  from  the  rate 
base  in  a  proceeding  to  determine  the  reasonableness  of  railway  rates, 
and  the  rentals  therefrom  should  likewise  be  excluded  from  the  revenues 
of  the  company. 

Valuation  -<-  Buildings  —  Leased  lands, 

7.  The  cost  of  buildings  used  for  the  normal  business  of  a  railway 
in  carrying  passengers,  although 'on  leased  land,  represents  a  legitimate 
Investment  upon  which  the  company  is  entitled  to  a  reasonable  return. 

Valuation  —  Cost  of  reproduction  —  Ascertainment  —  Present  topO' 
graphical  conditions- 

8.  The  cost  of  changes  in  an  elevated  railroad  structure  made  to 
accommodate  another  railroad  and  at  the  latter.'s  expense,  should  be 
allowed  in  the  inventory  of  the  elevated  railroad  company's  property 
on  the  reproduction  basis,  since  this  assumes  topographical  conditions 
existing  at  the  time  of  the  valuation,  but  the  fact  that  the  changes 
cost  the  electric  company  nothing,  may  be  taken  into  consideration  in 
arriving  at  the  rate  base  in  a  proceeding  to  determine  the  reasonableness 
of  the  latter  company's  rates. 

Valuation  —  Overheads  —  Interest  during  construction. 

9.  In  determining  the  reproduction  cost  of  an  elevated  railway 
property,  interest  during  construction  was  computed  at  7  per  cent, 
with  the  exception  of  land  upon  which  no  allowance  was  made. 

Valuation  »  Overheads  —  Taxes  during  construction. 

10.  In  fixing  the  allowance  for  taxes  during  construction,  the  Com- 
mission may  properly  be  governed  by  the  practice  of  the  authorities  in 
levying  taxes  in  the  past,  it  being  found  that  the  taxes  actually  paid 
during  such  periods  were  usually  much  lower  than  the  estimated  amount 
to  be  allowed  for  this  item. 

Valuation  —  Overheads  —  Miscellaneous  expenses  —  Promotion. 

11.  In  valuing  the  property  of  the  Chicago  railway  lines  for  rate- 
making  purposes,  an  allowance  of  $2,000,000  was  made  for  miscellane- 
ous expenses,  including  the  cost  of  promotion. 

Valuation  —  Going  value. 

12.  An  allowance  of  $6,000,000  was  made  on  account  of  going  value 
of  elevated  railway  lines,  the  fair  value  of  which  was  fixed  at  $86,- 
250,000. 

Valuation  —  Working  capital. 

13.  An  allowance  of  $1,000,000  was  made  for  working  capital  in- 
cluding materials  and  supplies  of  an  elevated  railway  line,  an  amount 
approximately  equal  to  their  operating  expenses  for  one  month. 

Valuation  —  Bond  discount  —  Original  cost. 

14.  In  ascertaining  original  cost,  an  allowance  may  be  made  as 
chargeable  to  construction  of  that  part  of  bond  discount  represented 
by  the  ratio  of  the  construction  period  subsequent  to  the  actual  issu- 
ance of  bonds  to  their  total  life. 
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Valuation  —  Original  coat  —  Ascertainment  —  Sale  price, 

15.  Original  cost  represents  the  actual  expenditure  incurred  in  in- 
stalling the  property  and  not  its  sale  price  at  some  later  time. 

Belum  —  Depreciation  —  Elevated  t^ailways, 

16.  An  allowance  of  $468,000  was  made  for  annual  depreciation  of 
elevated  railway  property,  the  total  fair  value  of  which  was  fixed  at 
$86,250,000. 

Beturn  —  Elevated  railways  —  Percentage. 

17.  A  return  of  7.5  per  cent  was  allowed  upon  the  fair  values  of  the 
properties  of  elevated  railway  lines. 

Valuation  —  Fair  value  —  Ascertainment.  , 

18.  Present  fair  value  cannot  be  measured  by  cost  of  reproduction 
based  on  average  prices  for  a  ten-year  period,  since  there  must  be  con- 
sidered, among  other  elements,  the  original  cost  of  the  property  and 
the  present  value  including  the  depreciated  reproduction  cost  as  well 
as  going  value. 

Beturn  —  Depreciation  —  Actual  and  theoretical  accruals, 

19.  The  continuance  of  a  replacement  reserve  fund  is  proper  as  a 
safeguard  against  unusual  replacement  charges,  although  comparison 
of  accruals  in  the  replacement  reserve  fund  since  its  creation  with  the 
amount  fixed  as  proper  to  care  for  annual  depreciation,  may  reveal 
substantial  difi'erences. 

Iteturn  —  Operating  expenses  —  Commission  expenses. 

20.  Valuation  expenses  were  required  to  be  spread  over  a  period  of 
five  years,  where  the  charges  for  this  item  were  not  excessive. 

Beturn  •»  Operating  expenses  —  Unusual  maintenance. 

21.  In  determining  the  reasonable  operating  expenses  of  elevated 
railways,  the  Commission  gives  consideration  to  the  fact  that  mainte- 
nance charges  have  been  unusually  high  during  the  preceding  year. 

Beturn  —  Reasonableness  —  Downward  trend  of  prices. 

22.  In  determining  the  reasonableness  of  elevated  railway  fares,  the 
Commission  gives  consideration  to  the  fact  that  the  company  is  imder- 
going  economic  readjustments  and  that  the  trend  of  prices  is  down- 
ward. 

Bates  ■—  Jurisdiction  —  Illinois  2-cent  fare, 

23.  The  Illinois  2-Cent  Passenger  Fare  Law  does  not  apply  to 
elevated  railroads,  and,  therefore,  does  not  interfere  with  the  jurisdic- 
tion of  the  Commission  to  fix  reasonable  fares  for  such  railways. 

Discrimination  —  Bates  »  Construction  of  statute. 

24.  The  10  cents  cash  and  81  cents  ticket  fares  of  the  Chicago  Ele- 
vated Railway  lines  are  not  illegal  on  the  theory  that  they  conflict 
with  the.  provisions  of  the  act  to  prevent  extortion  and  unjust  dis- 
crimination, approved  May  2,  1873,  since  provisions  as  to  discrimina- 
tion were  superseded  by  §§  39,  40,  and  other  related  sections  of  the 
Public  Utilities  Act. 


Elevated  railways  —  Mileage  statistics. 

Table  showing  statistics  of  mileage  and  cars  operated  by  Chicago 
Elevated  Railways,  p.  239. 
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Elevated  raiUvays  —  Passengers, 

Table  showing  number  of  passengers  carried  by  Chicago  Elevated 
Hallways,  p.  240. 
Security  issues  —  Chicago  Elevated  Railways, 

Table  showing  statistics  of  securities  of  Chicago  Elevated  Rail- 
ways, p.  240.  « 

Return  —  Operating  expenses  —  Replacements, 

Table  showing  estimated  annual  reserve  required  for  replacements 
of  Chicago  Elevated  Hallways,  p.  279. 
Return  —  Reasonableness, 

Statement  that  what  constitutes  a  reasonable  return  depends  upon 
many  conditions,  such  as  the  prevailing  rate  of  interest  in  the  com- 
munity in  which  the  enterprise  is  located,  the  risks  involved  in  con- 
ducting the  business,  the  demand  for  money,  the  competency  of  the 
management  and  the  size  and  comparative  financial  strength  of  the  com- 
pany, p.  280. 

[January   4,   1921.] 

Application  of  Metropolitan  West  Side  Elevated  Railway 
Company,  Northwestern  Elevated  Railroad  Company,  South 
Side  Elevated  Railroad  Company,  Samuel  InsuU,  Receiver,  Chi- 
cago &  Oak  Park  Elevated  Railroad  Company,  for  authority  to 
put  into  effect  new  local  passenger  tariffs  covering  passenger 
rates  in  the  city  of  Chicago;  existing  10  cents  cash  and  8 J  cents 
ticket  fares,  continued. 

By  the  Cotntnission :  The  Metropolitan  West  Side  Elevated 
Railway  Company,  the  Noiiliwestem  Elevated  Railroad  Com- 
pany, the  South  Side  Elevated  Railroad  Company,  and  the  Chica- 
go &  Oak  Park  Elevated  Railroad  Company  comprise  a  system  of 
elevated  railroads  operated  under  one  management  and  furnishing 
rapid  transit  transportation  in  the  city  of  Chicago  and  immediate- 
ly contiguous  territory.  The  companies  operate  the  equivalent  of 
197  miles  of  single  track  which  converge  toward  the  district 
known  as  the  loop,  containing  about  one-third  of  a  square  mile 
and  comprising  the  most  congested  business  area  in  Chicago. 

This  proceeding  originated  before  the  Commission  on  Septem- 
ber 2,  1918,  when  the  foregoing  companies  filed  with  the  Com- 
mission their  rate  schedules  which  proposed  to  advance  to  7  cents 
the  then  existing  rate  of  5  cents.  After  hearings  in  the  matter 
at  which  the  companies,  the  city  of  Chicago,  and  the  Cook  coun- 
ty real  estate  board  were  represented,  the  Commi>sion  entere^l 
an  order  on  November  19,  1918,  authorizing  the  companies  to 
r.U.R.192lB. 
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increase  the  fare  in  the  city  of  Chicago  and  western  suburbs 
from  5  cents  to  6  cents,  the  fare  on  that  part  of  the  lines  north 
of  the  Chicago  city  limits  (Howard  street)  remaining  at  5  cents. 
The  increase  in  fare  was  the  direct  result  of  a  substantial  wage 
increase  previously  placed  in  effect  by  the  National  War  Labor 
Board. 

December  3,  1918,  the  state's  attorney  of  Cook  county,  Illi- 
nois, instituted  in  the  circuit  court  of  that  county  proceedings  to 
enjoin  the  companies  from  charging  the  increased  fares.  The 
contentions  of  the  state's  attorney  were  not  upheld  by  the  court 
and  the  matter  was  carried  to  the  Illinois  supreme  court,  which, 
in  its  decision  rendered  October  23,  1920,  Hoyne  v.  Chicago  & 
0.  P.  Elevated  R.  Co.  294  HI.  413,  P.TJ.R.1921A,  328,  128 
N.  E-  587,  affirmed  the  prior 'decision  of  the  circuit  court  of 
Cook  County  dismissing  the  plea  for  injunction. 

July  17,  1919,  the  companies  filed  a  supplemental  petition 
stating  they  expected  to  have  completed  within  a  few  months  a 
detailed  appraisal  of  their  properties  and  requested  the  Com- 
mission to  at  once  reopen  the  case  so  that,  without  waiting  for 
the  completion  of  the  valuation,  the  Commission  could  authorize 
such  rate  increases  as  it  deemed  just  and  reasonable  in  the  cir- 
cumstances. 

Before  this  application  was  acted  upon  by  the  Commission, 
the  petitioners,  on  August  4,  1919,  applied  for  a  further  increase 
in  rates,  claiming  as  a  basis  for  their  request  the  fact  that  on 
July  28,  1919,  the  companies  signed  a  wage  agreement  with 
their  employees,  which,  effective  Friday  night,  August  1,  1919, 
provided  new  working  conditions  and  wage  scales  that  the  com- 
panies estimated  would  increase  their  annual  operating  expenses 
$2,435,515.08.  August  6,  1919,  the  Commission  entered  an 
order  authorizing  an  8-cent  fare  between  all  stations  south  of 
Howard  street,  and  a  6-cent  fare  between  stations  north  of  How- 
ard street,  that  is,  in  Evanston  and  Wilmette.  The  higher  fares 
were  a  direct  result  of  a  considerable  increase  in  wages  granted 
by  the  companies  following  a  strike  of  four  days  which  termi- 
nated August  1,  1919.  The  order  also  provided  that  the  fares 
should  be  effective  only  until  Eebruary  1,  1920,  granted  the 
application  for  further  hearings  upon  the  values  of  the  pro^- 
P.U.R.1021B. 
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crties,  and  fixed  September  17,  1919,  as  the  first  day  for  sucJi 
hearings. 

At  a  hearing  in  this  case  January  2,  1920,  counsel  repre- 
senting the  city  of  Chicago  asked  that  a  time  be  set  for  oral 
arguments  upon  the  question  of  reducing  the  fares  then  in 
effect.  Acting  upon  this  request,  the  Commission  fixed  Jan- 
uary 3,  1920,  for  the  purpose,  and  at  that  time  counsel  for  peti- 
tioners also  filed  a  motion  requesting  the  Commission  to  extend 
the  effective  period  of  the  existing  rates.  On  the  question  of 
reducing  rates,  hearings  were  held  before  the  Commission  on 
January  3,  7,  and  8,  1920,  and  on  January  1*2,  1920,  extended 
arguments  were  presented  to  the  Commission  by  counsel  for 
petitioners,  the  city  of  Chicago,  and  various  other  municipalities 
involved  in  the  matter. 

January  28,  1920,  the  Commission  entered  an  order  placing 
in  effect  as  of  February  1,  1920,  a  cash  fare  of  8  cents,  or  two 
tickets  for  15  cents,  between  all  points  south  of  Howard  street; 
a  fare  of  6  cents  between  all  stations  north  of  Howard  street ; 
and  through  tickets  for  12  cents,  good  between  Chicago  and 
Evanston.  These  fares  were  to  remain  in  effect  until  July  31, 
J.920,  and  were  a  reduction  from  those  previously  in  effect. 

Hearings  concerning  the  values  of  the  properties  were  begun 
November  12,  1919,  and  pending  their  completion  and  the  de- 
termination of  the  fair  rate-making  values,  on  June  24,  1920, 
the  companies  filed  with  the  Commission  an  application  for 
authority  to  place  in  effect  on  June  30,  1920,  a  cash  fare  of  10 
cents  between  all  stations  south  of  Howard  street;  a  6-cent  cash 
fare  between  any  two  stations  north  of  Howard  street;  and  14 
cents  for  a  through  ticket  between  Chicago  and  stations  in  Evans- 
ton  or  Wilmette.  On  this  petition  hearings  were  held  in  Chi- 
cago June  24,  28,  29,  and  30,  1920,  July  0,  and  7,  1920,  and 
oral  arguments  were  presented  before  the  entire  Commission  on 
July  8,  1920,  at  which  time  the  evidence  in  support  of  further 
increased  fares  was  taken  under  advisement. 

July  31,  1920,  the  Commission  entered  an  order  authorizing 
a  cash  fare  of  10  cents,  or  four  tickets  for  35  cents,  between  all 
stations  south  of  Howard  street;  7  cents  between  any  two  st;!- 
tions  north  of  Howard  street;  and  a  through  fare  of  13  cents 
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between  any  station  south  of  Howard  stroot  and  anv  station 
north  thereof.  The  order  provided  that  tlu^se  faros  slicnld  re- 
main in  effect  until  such  time  as  the  issues  in  the  case  have  been 
finally  determined. 

The  several  orders  entered  by  the  Commission  in  this  cause 
have  been  appealed  to  the  Circuit  Court  of  Sangamon  County 
by  the  city  of  Chicago,  but,  in  so  far  as  the  Commission  is  in 
formed,  no  decision  has  been  handed  down  in  any  of  the  cases. 

Hearings  upon  the  value  of  the  properties  were  begun  Novem- 
ber 12,  1919,  and  concluded  Xovember  4,  1920.  Since  the  in- 
ception of  the  proceedings,  September  2,  1918,  fifty-seven  hear- 
ings have  been  held  at  which  twenty-two  witnesses  testified  for 
petitioners,  nine  for  the  city  of  Chicago,  four  for  the  Chicago 
Real  Estate  Board,  and  one  for  this  Commission,  and  volumi- 
nous  testinjony  and  exhibits  bearing  upon  the  values  of  the  prop- 
erties, the  results  of  their  operations,  and  various  collateral 
issues  have  been  offered  in  evidence.  Transcript  of  testimony  in 
this  case  occupies  4,804  typewritten  pages  of  the  standard  size 
used  by  the  Commission,  and  128  exhibits  have  been  offered  by 
petitioners,  fifty  by  the  city  of  Chicago,  nine  by  the  Commis- 
sion, two  by  the  village  of  Wilmette,  two  by  town  of  Cicero, 
three  by  the  village  of  Oak  Park,  and  two  by  Cook  County  Real 
Estate  Board. 

Appearances  in  this  case  were  entered  as  follows: 

Isham,  Lincoln  S:  Beale,  Gilbert  E.  Porter  and  Addison  L. 
Gardner,  representing  petitioners;  Samuel  Ettelson,  Chester  E. 
Cleveland,  Daniel  A.  Roberts,  and  David  H.  Jackson,  repre- 
senting the  city  of  Chicago ;  W.  E.  Cloves,  representing  the  vil- 
lage of  Forest  Park;  E.  J.  Cannody,  representing  the  town  of 
Cicero;  Frank  T.  Murray,  representing  the  city  of  Evanston; 
A.  C.  Wenban,  representing  Jhe  village  of  Wilmette;  Fred  B. 
Hovey  and  Delbert  A.  Clithero,  representing  the  village  of  Oak 
Park;  Wm.  M.  Lawton,  representing  Cook  County  Real  Estate 
Board. 

The  various  fares  authorized  by  the  Commission  in  its  sev- 
eral orders  are  concisely  shown  in  Table  1 : 
P.U.R.1021B. 
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TABLE  1. 
Rates  of  Fares  Chicago  Elevated  Railways. 


Authorized  by  Order  of  Commission. 

Fare  between  Any  Two 
Stations. 

Prior 
to  1918. 

Nov.  19, 

Aug.  6, 

Jan.  28, 

Julv  31, 

1918. 

1919. 

1920. 

1920. 

South  of  Howard  Street — 

Cash 

$0.05 

$0.06 

$0.08 

$0.08 

$0.10 

Tickets 

None 

None 

None 

2ra  .15 

4(ff:.35 

North  of  Howard  Street  . . 

$0.05 

$0.05 

$0.06 

$0.06 

$0.67 

Chicago  &  Evanston 

$0.10 

$0.11 

$0.14 

•  $0.12 

$0.13 

Description  of  the  Properties. 

South  Side  Elevated  Railroad  Company.  The  Chicago  & 
South  Side  Kapid  Transit  Company  was  incorporated  under  the 
general  railroad  laws  of  Illinois  January  4,  1888,  and  began 
operations  June  6,  1892,  being  the  first  elevated  railroad  in 
Chicago.  At  first  operation  was  by  steam  locpmotives,  but  April 
20,.  1896,  electric  operation  was  substituted  for  steam.  In  1895 
the  company  defaulted  its  interest  and  the  property  was  sold  at 
foreclosure  and  acquired  by  the  South  Side  Elevated  Railroad 
Company,  incorporated  January  14,  1897,  which  has  ^ince 
operated  and  gradually  extended  the  lines.  Trains  are  operated 
*  over  the  Union  Loop  under  trackage  rights  and  are  through 
routed  with  trains  of  the  Northwestern  Elevated  Railroad  Com- 
pany. 

Chicago  &  Oak  Park  Elevated  Railroad  Company.  The  Chi- 
cago &  Oak, Park  Elevated  Railroad  Company  was  incorporated 
imder  the  general  railroad  laws  of  Illinois  August  24,  1892, 
under  the  name  of  the  Lake  Street  Street  Elevated  Railroad 
Company.  April  1,  1904,  the  name  was  changed  to  the  Chicago 
&  Oak  Park  Elevated  Railroad  Company.  The  first  section  ot 
this  road,  the  second  elevated  line  in  Chicago,  was  placed  in 
operation  Xovember  6,  1893,  with  steam  locomotives,  which  were 
used  until  September  20,  1896,  when  electric  operation  was  be- 
gun. The  company  has  never  owned  a  powerhouse,  but  has 
obtained  its  energy  from  other  sources.  Since  November  13, 
1911,  the  company  has  been  operated  by  Samuel  Insull,  as 
receiver. 

Metropolitan  West  Side  Elevated  RaUxvay  Company.  The 
Metropolitan  West  Side  Elevated  Railway  Company  was  incor- 

P.U.R.1921B. 
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porated  March  9,  1892,  nnder  the  general  railroad  laws  of  Illi- 
Dois^and  began  operations  May  6,  1895,  the  main  line  from 
Franklin  street  to  Marshfield  avenue,  and  the  branch  from  the 
latter  station  to  Kobey  junction  being, first  placed  in  service. 
This  line,  the  third  elevated  railroad  in  Chicago,  has  always 
been  operated  electrically.  Keceivers  were  appointed  January 
20,  1897,  and  the  road  was  sold  at  foreclosure  January  4,  1899, 
being  acquired  by  the  Metropolitan  West  Side  Elevated  Rail- 
way Company,  incorporated  January  16,  1899.  April  15,  1908, 
the  company  leased  from  the  Union  Consolidated  Elevated  Rail- 
way Company  the  line  in  Van  Buren  and  Market  streets  from 
Fifth  avenue  to  a  connection  with  the  Metropolitan  West  Side 
Elevated  Railway.  Under  a  joint  leasing  arrangement  the  com- 
pany also  operates  over  the  tracks  of  the  Aurora,  Elgin  &  Chicago 
Railroad  Company  from  Laramie  avenue  west  to  Desplaines 
avenue,  Forest  Park,  a  distance  of  about  3.5  miles. 

Northwestern  Elevated  Railroad  Company.  The  Northwest- 
em  Elevated  Raih'oad  Company  was  incorporated  under  the  gen- 
eral railroad  laws  of  Illinois  January  25,  1893,  and  began  opera- 
tions of  its  main  line  to  Wilson  avenue  May  31,  1900. 
September  3,  1901,  this  company  purchased  the  property  of  the 
Union  Elevated  Railroad  Company  (Union  Loop),  which,  on 
October  1,  1897,  was  leased  jointly  to  the  four  companies  and 
has  since  been  used  by  them.  As  hereinafter  shown,  the  com- 
pany also  operates  under  lease  the  tracks  of  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  from  Irving  Park  Boule- 
vard, Chicago,  to  Wilmette,  Illinois,  a  distance  of  about  8.5 
miles. 

Formerly  the  four  lines  were  independent,  but  in  November, 
1913,  they  were  brought  under  one  management  and  since  that 
time  have  been  operating  as  a  unified  system,  transfers  between 
them  being  facilitated  by  the  common  use  of  the  Union  Loop,  a 
double  track  line  of  elevated  railroad  two  miles  long  girdling  the 
downtown  business  district  of  CSiicago.  From  the  Union  Loop 
the  various  lines  radiate  to  outlying  portions  of  the  city  or  extend 
to  adjoining  suburbs.  Trains  oJ^the  Northwestern  Elevated  Rail- 
road Company  and  the  South  Side  Elevated  Railroad  Company 

are  through  routed,  and  between  the  termini  at  Wilmette,  Illinois, 
P.U.R.1921B. 
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and  Jackson  Park,  Chicago,  a  distance*  of  2*]  miles,  a  passenger 
may  ride  without  changing  cars  for  a  fare  of  13  cents. 

All  of  the  elevated  railroad  lines  are  double  track  and  in  some 
portions  third  and  fourth  main.tracks  are  in  service.  Most  of  the 
tracks  are  carried  on  steel  structure  at  a  height  of  about  twenty- 
one  feet  above  the  ground,  but  certain  [)ortions  are  laid  on  earth 
embankment  or  descend  to  the  natural  surface  of  the  ground  as  the 
lines  near  the  Chicago  city  limits.  Rails  are  standard  low  T  and 
powt?r  is  transmitted  to  trains  usually  through  a  "third  rail," 
although  on  portions  of  the  lines  an  overhead  trolley  is  used. 
Express  and  local  train  service  is  maintained  and  trains,  vary- 
ing in  length  from  two  to  six  cars,  are  run  on  regular  schedules 
throughout  the  twenty-four  hours.  Stations  average  about  one- 
third  of  a  mile  apart,  and  at  convenient  places  are  located  yards 
and  shop  facilities  for  the  care  of  equipment. 

The  general  physical  construction  of  the  Chicago  Elevated 
Railroads  is  not  greatly  different  from  similar  structures  in  other 
cities  of  the  Ignited  States,  notably  New  York  and  Philadelphia. 
On  the  South  Side  Elevated  Railroad  from  Congress  street  to 
Thirty-ninth  street,  the  line  is  located  in  the  alley  between  State 
street  and  Wabash  avenue,  and  from  Forty-first  street  to  Sixty- 
third  street  in  the  alley  between  Prairie  avenue  and  Calumet 
avenue.  Originally  this  line  was  operated  by  small  steam  loco- 
motives. The  structure  principally  consists  of  steel  columns 
carrying  cross  girders  of  the  plate  type  between  which  longitudi- 
nal spans  of  light  truss  construction  extend.  The  lines  are  not 
block  signaled,  but  many  safety  precautions  are  used  in  the 
operation  of  the  roads,  and  the  freedom  from  accidents  is  remark- 
able. The  extension  of  the  elevated  lines  into  outlying  sections 
has  been  marked  by  rapid  growth  of  those  districts  and  this  is 
notably  true  of  the  main  line  of  the  Xorthwestem  Elevated  Rail- 
road and  its  branch  to  Ravenswood.  The  average  seating  capaci- 
ty of  the  cars  is  fifty  and  the  maximum  number  of  cars  operated 
in  trains  is  six. 

A  portion  of  the  tracks  operated  by  the  companies  is  leased 

from  others,  notably  that  part  of  the  Xorthwestem  Elevated 

Railroad  lying  north  of  Wilson  3venue,  which  is  leased  from  the 

Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  and  what 

are  commonly  known  as  the  Stock  Yards  and  Kenwood  branches, 
P.U.R.1021B. 
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both  of  which  are  upon  right  of  way  leased  from  the  Chicago 
Junction  Railroad  Company.  Because  of  certain  fundamental 
principles  involved  in  these  leased  properties  this  matter  herein- 
after will  be  considered  at  length.  Over  the  tracks  of  the  jK^orth- 
wcstern  Elevated  Railroad  Company  are  operated  the  electric 
trains  of  the  Chicago,  Xorth  Shore  &  Milwaukee  Railroad,  and 
over  the  Garfield  Park  branch  of  the  Metropolitan  West  Side 
jRailroad  Company  are  operated  the  trains  of  the  Aurora,  Elgin 
&  Chicago  Railroad  Company. 

Formerly  the  companies  maintained  several  power  stations. 
but  electric  energy  for  the  operation  of  the  elevated  railroads  of 
Chicago  now  is  obtained  from  the  Commonwealth  Edison  Com- 
pany, under  contracts  which  are  hereinafter  discussed  in  detail. 

Statistics  of  mileage  and  cars  operated  by  the  Chicago  Elevat- 
ed Railways  are  concisely  shown  in  Table  2 : 

TABLE  2. 
Statistics  of  Mileage  and  Cars  Operated — Chicago  Elevated  Railways. 


M.W.S.E. 

X.W.E. 

S.S.E. 

C&O.P. 

Kind. 

Ry. 

R.R. 

R.R. 

R.R. 

Total. 

Miles. 

Miles. 

Miles. 

Miles. 

Owned — 

First  Main 

20.7479 

12.0402 

12.5236 

9.3204 

54.6321 

Second  Main   

20.4087 

11.7819 

12.3144 

9.3094 

53.8144 

Third  Main 

1.8570 

5.5883 

3.7828 

1.0756 

12.3037 

Fourth  Main   

1.7855 

5.3950 

7.1805 

Other  track 

9.9436 

10.2002 

11.6365 

2.9568 

34.1310 

Loop — 
First  Main 

2.0864 

2.0854 

Second  Main 



2.0362 

2.0362 

Other  track   



0.2631 

0.2631 

54.7426 

49.3903 

39.6513 

22.6622 

166.4464 

Leased— 

First  Main 

8.2793 

7.6778 

•3.7493 

14.7064 

Second  Main 

3.2792 

7.6778 

♦2.7523 

13.7093 

Third  Main   



Fourth  track 

Other  track 

0.0814 

1.2472 

•b.iiio 

1.4626 

On  steel  structure 
On  earth , 


6.6399 

43.0388 
18.3437 


Gars — 

Motor  pass,  cars  . . 
Trailer  pass.  cars. . 
Service  cars 


61.3825 

284 

283 

17 


16.6028: 

51.7772 
14.21591 


6.6356 

I 

42.4807'; 
3.8062 


16.3020 
6.3602 


29.8783 

153.5987 
42.7260 


65.9931 1 

230 ! 
202, 

4 


46.2869      22.6022  ■  196.3247 


430, 
52' 
14 


64 

122 

4 


1,008 

059 

39 


584 1 


4361 


496^ 


lOOj 


1.706 


NarE.--(»)  includes  0.3308  miles  of  Loop  Track  operated  solely  by  South 
Side  as  Loop  connection  and  not  included  in  Loop  track  on  Northwestern. 
P.U.R.1921B. 
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The  number  of  revenue  passengers  carried  by  the  Chicago 
Elevated  Railways  in  each  of  the  past  eleven  years  is  shown  in 
Table  3 : 

TABLE  3. 
Cliicago  Elevated  Railways — Showing  Number  of  Passengers  Carried. 


C.  &  0.  1\ 

M.  W.  S.  E. 

S.  S.  E. 

N.  W.  E. 

R.  R. 

R.y. 

R.  R. 

R.  R.   1   Total. 

1910 

16,401,197 

57,229,886 

46,875.642 

44,369,249 

164.875,974 

1911 

16,693,494 

55,300,839 

46,540,681 

44,271,102 

162,866,116 

1912 

16,585,049 

55,448,146 

47,368,074 

44,913,255 

164,314,524 

1913 

16,533,745 

54,748,564 

48,067,355 

44,814,561 

164,164,225 

1914 

16,412,332 

54,518,720 

48,381,097 

46,458,012 

165,770,161 

1915 

16,211,893 

51,855,495 

48,151,164 

48,454,964 

164,673,516 

1916 

17,449,893 

56,599,284 

52,852,277 

53,753,178 

180,654,632 

1917 

18,186,070 

60,917^43 

56,840;439 

57,176,321 

193,120,173 

1918 

18,260,417 

61,071,287 

59,291,835 

58,816,568 

197,440,107 

1919 

17,301,228 

56,570,076 

55,063,960 

55,727,761 

184,663,025 

1920*  .... 

16,749,073 

53,939,070 

51,382,024 

51,852,040 

173,922.000 

•  First  11  months  1920. 

Outstanding  securities  of  the  Chicago  Elevated  Railways  are 
shown  in  Table  4 : 

Chicago  Elevated  Railways  Collateral  Trust.  June  30,  1911, 
Henry  A.  Blair,  party  of  the  first  part,  George  P.  Gardiner,  et 
al.,  trustees,  parties  of  the  second  part ;  and  the  holders  of  par- 
ticipation shares,  parties  of  the  third  part,  entered  into  an  agree- 
ment providing  that  Henry  A.  Blair  should  acquire  various 
securities  of  the  several  elevated  rftilroad  companies  which  should 
be  sold  to  the  trustees.  To  facilitate  this  purpose,  the  Chicago 
Elevated  Railways  Collateral  Trust  was  created  under  the  laws 
of  Massachusetts,  and  in  1911  issued  $32,000,000  of  three-year 
5  per  cent  gold  notes,  maturing  July  1,  1914,  the  proceeds  of 
which  were  used  to  pay  for  various  securities  of  the  elevated  rail- 
roads and  for  working  capital.  Since  June  30,  1911,  it  has 
acquired  at  a  cash  cost  of  $21,374,870.03  outstanding  preferred 
and  common  stocks  of  the  Metropolitan  West  Side  Elevated  Rail- 
way Company,  i^orthwestern  Elevated  Railroad  Company,  and 
South  Side  Elevated  Railroad  Company  with  a  par  value  of  $36,- 
292,500.  In  1914,  in  order  to  provide  funds  to  pay  the  $32,- 
000,000  of  notes  maturing  July  1,  1914,  additional  securities  in 
the  amount  of  $21,000,000  were  issued,  of  which  an  unsold  bal- 
ance of  $12,500,000  were  deposited  in  escrow.  July  1,  1919, 
default  was  made  in  payment  of  principal  and  interest  on  $13,- 
02G;000  of  the  two-year  5  per  cent  gold  notes  which  had  been 
P.U.R.ioaiB. 
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extended  to  July  1,  1919,  and  also  $374,000  of  5  per  cent  notes 
which  had  not  been  extended.  The  balance  sheet  as  of  January 
1,  1919,  shows  a  surplus  of  $7,275,  while  on  Xovember  30,  1910, 
there  is  shown  a  deficit  of  $1,114,872.  The  assets  of  the  Chicago 
Elevated  Railways  Collateral  Tnist  consist  entirely  of  bonds, 
notes,  and  shares  of  stock  of  corporations  the  title  of  which  is 
vested  in  the  trustee. 

Valuatio)is. 

The  record  in  this  case  contains  voluminous  evidence  con- 
cerning the  cost  of  the  properties  of  petitioners,  and  a  brief  de- 
scription of  the  various  valuations  placed  in  evidence,  therefore, 
will  be  of  convenience. 

1.  September  23,  1918,  the  companies  placed  in  evidence  n 
report  (Petitioners'  Exhibit  Xo.  17)  of  the  Chicago  Traction  vt 
Subway  Commission.  This  organization,  created  by  ordinance 
of  Chicago,  and  composed  of  William  Barclay  Parsons,  Bion  J. 
Arnold,  and  Eobert  RidgAvay,  made  an  elaborate  investigation 
and  report  upon  the  street  and  elevated  railroad  transportation 
problems  of  Chicago,  including  a  valuation  of  the  property  of 
the  elevated  companies  as  of  June  30,  1916.  The  values  of  the 
properties  of  the  several  companies,  as  found  .by  the  Chicago 
Traction  and  Subway  Commission,  are  shown  in  Table  5 : 

TABLE  5. 

Costs  of  Properties  Chicago  Elevated  RaiUcays. 

As  of  June  30,  1916.     Cliieapo  Traction  &  Subway  Commission. 


„  •  Reproduction 

Company.  cLt_„Pw. 


Metropolitan  West  Side  Elevated  R.  R ■  $27,865,707 

Xorthwestern  Elevated  R.  R ,  25,236,402 

South  Side  Elevated  R.  R ,  21,676,303 

Chicago  k  Oak  Park  Elevated  R.  R ;  6,989.367 

$81,767,779 


Present 
Value. 


$24,164,050 

22,159,908 

18,419,800 

5,657,149 

$70,400,916 


This  valuation  was  made  njx^n  a  basis  of  cost  of  reproduction 
new,  less  depreciation,  using  ten-year  average  prices  for  articles 
subject  to  wide  fluctuation  in  costs,  and  is  descril)ed  in  Petition- 
ers' Exhibit  Xo.  17;  pages  350  to  401,  inclusive. 

2.  Under  the  terms  of  an  ordinance  passed  by  the  Chicago 
City  Council  August  14,  1918,  a  copy  of  which  is  in  evidence  in 
r.u!^R.i92iB. 
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this  case,  a  proposed  company  designated  as  the  Chicago  Local 
Transportation  Company,  is  authorized  to  take  over  the  prop- 
erties of  the  Chicago  Surface  Linos  and  the  Chicago  Elevated 
Hailroads  for  the  purposes  of  unified  operation  and  the  construc- 
tion of  subways.  In  this  ordinance,  which  was  subsequently 
defeated  at  a  referendum  vote  and  was  not  accepted  by  the 
companies,  the  amount  at  Avhich  the  proposed  company  is  au- 
thorized to  take  over  .the  property  of  the  elevated  railroads  i-^ 
fixed  at  $70,943,020. 

3.  At  page  394  of  Petitioners'  Exhibit  Xo.  17,  are  shown 
certain  other  values  of  the  properties  of  the  Chicago  Elevated 
Railways,  which  are  summarized  in  Table  6; 

TABLE  6. 

Costs  of  Properties  of  the  Chicago  Elevated  Railtoays. 

From  Report  of  Chicago  Traction   &   Subway  Commission. 

(Petitioners'  Exhibit  No.  17.) 


Appraiser. 


Harbor  and  Subway  Commission 

Drum  and  Company    

George  F.  Swain 

Chicago  Traction  and   Subway  Com- 
mission     


Date. 


Cost  new  of 
Reproduction. 


1912 
1912 
1912 

1916 


$62,154,432 
1  98,279,727 
1  98,196,994 

8  81,767,779 


Present 
Value. 


$53,451,181 
1  94,257,095 
1  93,279,143 

70,400,916 


1  Includes  $7,184,135,  estimated  cost  to  eliminate  waivers  of  damages  out- 
side of  the  Loop,  which  cost  was  disallowed  in  the  other  valuations.  The 
Clark  &  Trainer  real  estate  appraisal  is  here  added  to  the  Drum  valuation 
for  comparative  purposes  only,  as  Drum  made  no  valuation  of  the  real  es- 
tate. An  additional  amount  of  $15,696,023.  estiniated  by  Clark  &  Trainer 
to  cover  waiver  of  damages  inside  the  Loop  and  disallowed  by  Professor 
Swain. 

s  Includes  additions  and  betterments  from  1912  to  June  30,  1916,  of  $5,- 
233,338. 

4.  At  the  hearing  in  this  ease  November  12,  1920,  petitioners 
placed  in  evidence  a  detailed  inventory  of  their  properties  from 
which  were  made  appraisals  upon  the  various  bases  shown  below. 
This  inventory  consists  of  .twelve  substantial  volumes  and  shows 
separately,  in  minute  detail,  as  of  June  30,  1919,  the  owned  and 
leased  property  of  each  of  the  four  companies.  Bare  land  values 
were  fixed  by  William  A.  Bond,  Wyllys  W.  Baird,  and  Mark 
Levy,  all  Chicago  real  estate  men  of  extended  experience ;  equip- 
ment was  valued  by  Thomas  Elliott,  vice-president  and  general 
manager  of  the  Cincinnati  Car  Company ;  and  all  other  valuation 
work  was  done  by  Frederick  W.  Doolittle  and  James  Walker, 

consulting  engineers,  Chicago. 
P.U.R.1921B. 
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From  this  inventory  petitioners  prepared  four  appraisals, 
each  upon  a  basis  of  reproduction,  which  may  be  briefly  described 
as  follows: 

(a)  Cost  of  reproduction  new  using  prices  prevailing  during 
the  first  six  months  of  1919. 

(b)  Cost  of  reproduction  new  using  average  prices  prevailing 
during  the  ten  years,  1906  to  19 15,.  inclusive. 

(c)  Cost  of  reproduction  new  using  average  prices  prevailing 
during  the  five  years,  1916  to  1920,  inclusive. 

(d)  Cost  of  reproduction  new  using  average  prices  prevailing 
during  the  seven  years,  1913  to  1919,  inclusive. 

In  each  of  the  foregoing  appraisals  a  depreciated  condition  of 
the  properties  was  determined  by  multiplying  the  cost  of  repro- 
duction by  a  factor  representing  the  estimated  ratio  of  the 
remaining  life  to  the  total  life,  modified  by  inspection  and  allow- 
ances for  elements  of  property  having  indefinite  life.  In  the 
opinion  of  the  appraisers,  the  difference  between  this  factor  and 
unity  represents  "accrued  liability  to  replace,"  but  does  not  rep- 
resent a  decrease  in  investment  or  in  service  ability. 

5.  Petitioners  also  placed  in  evidence  the  original  cost  .of 
property  as  determined  from  an  examination  of  their  books  and 
records  by  Arthur  Young  &  Company,  Chicago,  public  account- 
ants. 

6.  Based  upon  the  above  described  inventory,  the  city  of  Chi- 
cago placed  in  evidence  an  appraisal  of  the  properties,  as  of 
June  30,  1919,  made  by  the  Adams-Beatty-Francois  Corpora- 
tion, Chicago,  using  unit  prices  prevailing  during  the  first  six 
months  of  that  year.  Eeal  estate  values  were  determined  by 
Harry  Goldstine,  Ernest  H.  Lyons,  Arthur  Merigold,  and  Ed- 
win C.  Waller,  Jr.,  Chicago  real  estate  men  of  extended  expe- 
rience. The  appraisal  thus  prepared  in  behalf  of  the  city  of 
Chicago  was  submitted  in  sections  by  D.  C.  Caldwell,  chief  engi- 
neer of  the  Adams-Beatty-Francois  Corporation.  Each  section 
contained  the  details  of  values  of  certain  classes  of  articles,  seg- 
regated in  accordance  with  the  classification  of  accounts  of  the 
Interstate  Commerce  Commission. 

7.  In  behalf  of  the  Commission,  William  M.  Hammond,  its 
chief  accountant,  placed  in  evidence  the  results  of  an  extended 
investigation  of  the  books  and  records  of  petitioners  and  of  sev- 

r.U.R.1921B. 
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eral  companies  which  took  part  in  the  construction  of  the  lines. 
The  irvestigation  included  examination  of  original  construction 
and  other  books,  vouchers,  pay  rolls,  and  subsidiary  records,  and 
occupied  the  attention  of  a  staff  of  six  accountants  for  about  six 
months. 

For  purposes  of  comparison  the  valuations  submitted  in  evi- 
dence by  the  companies  and  the  city  of  Chicago,  each  based  upon 
cost  of  reproduction  new  as  of  Jime  30,  1919,  are  summarized 
in  Table  7  on  pages  246  and  247. 

Inspection  of  Table  7  shows  in  general  much  larger  costs 
were  obtained  by  the  companies  than  by  the  city  of  Chicago. 
Because  of  the  fundamental  principles  underlying  some  of  the 
differences  and  the  large  sums  involved  a  detailed  discussion 
thereof  may  be  imdertaken  with  profit. 

[1]  Leased  Lines.  Table  7  shows  that,  exclusive  of  work- 
ing capital  and  cost  of  developing  the  business,  the  companies 
included  the  sum  of  $20,601,281,  representing  the  cost  of  prop- 
erty operated  by  them  but  leased  from  other  carriers.  This  prop- 
erty consists  of  two  principal  portions,  the  first  of  which  com- 
prises the  Stock  Yards  and  Kenwood  branches  extending 
westerly  from  the  Illinois  Central  Railroad  to  the  Union  Stock 
Yards  and  leased  from  the  Chicago  Junction  Railroad  Company. 
The  second  portion  comprises  that  part  of  the  line  from  the  south 
line  of  Ir^'ing  Park  boulevard  to  Laurel  street,  Wilmette,  a  dis- 
tance of  about  8.5  miles,  and  leased,  upon  the  terms  hereinafter 
shown,  from  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. Because  of  certain  differences  in  the  leases  the  two  por- 
tions will  be  discussed  separately. 

September  30,  1903,  the  Chicago  Junction  Railroad  Com- 
pany, a  steam  railroad  company,  executed  a  50-year  lease  (Peti- 
tioners' Exhibit  No.  37)  to  the  South  Side  Elevated  Railroad 
Company  providing  in  part  as  follows : 

"The  lessor  .  .  .  will  fully  complete  the  construction  of 
said  double  track  elevated  railroad  and  said  single  track  elevated 
loop  .  .  .  and  lease  unto  the  lessee  .  .  .  said  right  of  way 
for  said  double  track  elevated  railroad  with  said  elevated  loop 
in  Packingtown,  also  said  double  track  elevated  railroad  and 
said  single  track  elevated  loop  in  Packingtown,  with  all  said 
stations,  stairways,  platforms,  switches,  interlocking,  and  con- 

r.U.R.1921B. 
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iiectiug  apparatus  and  appurtenances  .  .  .  for  the  fall  term 
of  fifty  years  .  .  .  with  the  right  of  renewals  •  •  •  as 
hereinafter  provided." 

'^And  the  lessee  .  •  •  agrees  that  it  wall  pay  to  the  lessor 
as  the  annual  rental  under  this  lease  ...  a  sum  of  money 
annually  which  .  .  .  shall  be  equal  to  the  annual  interest, 
at  not  exceeding  4  per  cent  per  annum  upon  the  bonds  required 
to  be  issued  for  the  entire  work  of  elevating  the  tracks  .  .  . 
of  the  Union  Stock  Yards  and  Transit  Company  from  the  right 
of  way  of  the  Illinois  Central  Railroad  Company  westward  to 
the  Union  Stock  Yards  .  .  .  together  with  the  work  of  con- 
structing the  loop  and  double  track  elevated  railroad  and  rail- 
road facilities  for  the  said  lessee  .  .  .  and  it  is  expressly 
agreed  that  the  annual  rental  under  this  lease  .  .  .  shall  not 
exceed  $96,344  plus  .  .  •  4  per  cent  .  •  •  upon  $68,- 
617.12." 

Other  clauses  in  the  lease  provide,  in  substance,  that  the  lessee 
shall  maintain  and  operate  the  leased  property  and  pay  the  taxes 
thereon,  and  shall  have  the  right  to  renew  the  lease  for  not 
exceeding  two  terms  of  fifty  years  each. 

August  22,  1907,  an  agreement  (Petitioners'  Exhibit  38, 
Exhibit  A)  was  entered  into  whereby  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  leased  to  the  Xorthwestern  Elevated 
Railroad  Company  until  January-  8,  1944,  its  Evanston  Division 
from  the  south  line  of  Irving  Park  boulevard,  Chicago,  to  the 
terminus  at  Wilmette,  a  distance  of  about  8.5  miles.  For  the 
privileges  thus  acquired  the  lessee  agreed  to  pay  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  a  portion  of  the  net 
earnings  of  the  elevated  company  resulting  from  operating  the 
tracks,  together  with  interest  on  the  cost  of  elevating  the  tracks 
in  accordance  with  a  certain  ordinance  of  the  city  of  Chicago. 

March  31,  1919,  the  three  companies  entered  into  an  agree- 
ment whereby  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany leased  that  part  of  the  its  Evanston  division  between  Irving 
Park  boulevard,  Chicago,  and  Laurel  avenue,  Wilmette.  to  the 
Chicago,  Xorth  Shore  &  Milwaukee  Railroad  from  ;^[ay  1,  1919, 
to  January  8,  1944,  ^^subject  to  all  the  rights  of  the  Xorthwest- 
ern Elevated  Railroad  Company  .  .  .  under  the  agreement 
dated  August   22,    1907."     For   the  privileges   thus   acquired 
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the  Chicago,  Xorth  Shore  &  Milwaukee  Eailroad  agreed  to  pay 
annually  $32,000,  being  interest  at  4  per  cent  upon  the  estimated 
original  cost  of  the  property;  also  $157,500.25,  being  interest  at 
the  rate  of  4.57  per  cent  upon  the  capital  expenditures  prior  to 
Xovember  30,  1918;  and  in  addition  to  the  two  foregoing 
amounts,  the  interest  which  the  St.  Paul  Company  pays  upon 
capital  expenditures  made  subsequent  to  November  30,  1918. 
The  capital  expenditures  involved  in  the  two  above  sums  relate 
principally  to  the  elevation  of  the  tracks  north  of  Wilson  avenue, 
which  work  is  done  at  the.  expense  of  the  Chicago,  Milwaukee  k 
St  Paul  Railway  Company.  The  annual  payment  of  these 
sums  was  guaranteed  by  the  Northwestern  Elevated  Railroad 
Company  under  the  terms  of  a  supplemental  agreement  (Exhibit 
B  to  Agreement)  also  executed  March  31,  1919.  Under  the 
terms  of  this  lease  the  Chicago,  North  Shore  &  Milwaukee  Rail- 
road agrees  to  pay  the  taxes  upon  the  leased  property  and  main- 
tain it  in  proper  operating  condition.  The  lease  also  provides 
that  the  Chicago,  North  Shore  &  Milwaukee  Railroad  and  the 
Northwestern  Elevated  Railroad  Company  may  operate  the 
property  upon  such  terms  as  may  be  arranged  between  those  two 
companies. 

March  31,  1919,  the  Chicago,  North  Shore  &  Milwaukee  Rail- 
road and  the  Northwestern  Elevated  Railroad  Companies 
entered  into  an  agreement  covering  the  use  of  the  above  described 
property  from  May  1,  1919,  to  January  8,  1944.  Under  this 
agreement  the  Northwestern  Elevated  Railroad  Company  obli- 
gates itself  to  assume  the  payment  of  the  above  named  rentals  to 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  instead 
of  the  portion  of  net  earnings  provided  as  compensation  to  tho 
St.  Paul  Railway  in  the  lease  dated  August  22,  1907.  The 
agreement  dated  March  31,  1919,  also  provides  in  part  as  fol- 
lows : 

"The   elevated  company  agrees  to   keep   and   maintain  said 

tracks,  rails,  ties,  poles,  wires,  cables,  high  tension  lines,  build- 

iiigs   (except  the  North  Shore  Company's  buildings  at  Church 

street   and  at   University  place),   and   appurtenances   in   good 

operating  order  and  repair  during  said  term,  and  to  pay  all  taxes 

and  assessments  levied  or  assessed  against  said  property." 

Under  the  agreement,  among  other  things,  the  Chicago,  North 
r.U.R.1921B. 
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Shore  &  Milwaukee  Railroad  is  given  the  right  to  operate  its 
trains  to  and  around  the  Union  Loop,  and  the  use  of  the  switch- 
back track  at  Roosevelt  road,  Chicago,  and  for  these  privileges 
agrees  to  pay  certain  amounts  based  upon  net  revenues  with  pro- 
visions that 

"The  total  minimum  payment  .  •  .  for  each  year  of  the 
life  of  this  agreement  shall  not  be  less  than  15  cents  for  each 
revenue  car  mile  operated  by  the  North  Shore  Company's  cars 
on  the  joint  property  during  such  year.  .  .  .  The  North 
Shore  Company  agrees  and  guarantees  that  the  aggregate  pay- 
ments under  the  foregbing  provisions  of  this  article  for  each  year 
that  this  agreement  shall  remain  in  force  shall  not  be 'less  than 
the  sum  of  Forty  Thousand  ($40,000)  Dollars." 

Under  the  terms  of  this  agreement  the  Chicago,  North  Shore 
&  Milwaukee  Railroad  is  not  permitted  to  handle  local  passen- 
gers bet^veen  points  south  of  Laurel  avenue,  Wilmette,  the  begin- 
ning of  its  intefurban  line  to  Milwaukee,  although  it  may 
discharge  passengers  from  points  north  of  Laurel  avenue  at  cer- 
tain stations  in  Evanston,  and  at  Wilson  avenue,  Belmont  ave- 
nue, North  Water  street,  and  Union  Loop  stations  in  Chicago. 
In  effect,  the  Chicago,  North  Shore  &  Milwaukee  Railroad  has 
trackage  rights  only  over  the  leased  property,  the  Northwestern 
Elevated  Railroad  Company  operating  the  facilities  and  han- 
dling all  local  business. 

Concerning  the  leased  lines  operated  by  petitioners,  counsel 
(Brief,  page  6)  states: 

"The  position  of  the  companies  is  that  they  are  entitled  to  a 
fair  return  upon  the  reasonable  value  of  the  property  now  held 
by  them  and  devoted  to  the  public  service  whether  such  property 
is  owned  or  is  held  under  a  lease  or  is  held  in  fact  without  any 
formal  title.  The  obligation  of  those  using  the  service  is  meas- 
ured by  the  value  of  the  property  used  and  useful  in  rendering 
that  service,  and  is  in  no  way  diminished  by  the  fact  that  the  fee 
title  may  be  in  some  person  or  corporation  not  performing  the 
service." 

Testifying  in  behalf  of  the  city  of  Chicago,  concerning  the 
leased  lines,  D.  C.  Caldwell  (Record,  p.  4533),  stated: 

*^My  contention,  of  course,  has  been  that  the  leased  property 
on  the  South  Side  was  a  proi)er  inclusion  on  account  of  the  fact 
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that  it  is  a  long  term  lease  practically  amounting  to  ownership, 
and  it  is  used  exclusively  by  and  for  the  elevated  railroads,  and 
according  to  the  usual  rules  of  accounting  laid  down  for  that 
kind  of  proposition  by  the  I.  C.  C.  as  well  as  other  general  rules, 
the  South  Side  lease,  according  to  my  notion,  is  a  proper  inclu- 
sion, but  the  Northwestern  is  not  a  proper  inclusion  because,  as 
a  matter  of  fact,  this  particular  property  is  not  leased  to  the 
Xorthwestern  Elevated  Railroad  Company  but  leased  to  the 
Chicago,  North  Shore  &  Milwaukee  Eailroad,  and  used  jointly 
with  the  Northwestern  under  an  operating  agreement  dated 
March  31,  1919.'' 

That  there  is  a  difference  between  the  terms  of  the  leases  under 
which  the  North  Side  leased  lines  and  the  South  Side  leased  lines 
are  operated  is  quite  evident  from  the  foregoing  discussion. 
Nevertheless,  the  underlying  principle  involved  is  the  same  in 
both  cases,  which  is  that  the  t^vo  leased  line  properties  are  operat- 
ed under  agreements  whereby  their  owners  are  paid  fixed  sums 
for  their  use,  and  these  sums  are  reflected  in  the  Operating 
expenses  which  the  companies  must  be  permitted  to  earn  in  order 
'that  they  may  continue  in  the  enjoyment  of  the  rights  accruing 
to  them  under  the  terms  of  the  leases. 

The  Chicago,  North  Shore  &  3klilwaukee  Railroad,  an  electric 
iuterurban  line,  operates  over  its  own  tracks  from  Milwaukee, 
Wisconsin,  to  Laurel  avenue,  Wilmette,  thence  over  tracks  leased 
from  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
being  the  leased  property  herein  involved,  to  Wilson  avenue, 
Chicago,  and  thence  over  the  tracks  of  the  Northwestern  Ele- 
vated Railroad  to  the  Union  Loop,  Chicago.  In  turn,  the  North- 
western Elevated  Railroad  Company  operates  over  its  own 
tracks  from  the  Union  Loop  to  Wilson  avenue,  thence  over  the 
leased  tracks  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  to  Wilmette.  W^hen  it  leased  these  tracks  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  reserved  the  right  to 
serve  all  industry  and  public  switch  tracks  located  along  the 
leased  line. 

Should  the  Commission  accept  the  contentions  of  petitioners 

that  because  it  operates  jointly  over  certain  tracks  the  value  of 

this  leased  property  should  be  included  in  the  rate-making  value, 

then  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  or 
P.U.R.1921B. 
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the  Chicago,  Xorth  Shore  &  Milwaukee  Eailroad,  if  either  or 
both  were  before  the  Commission  in  rate  matters,  could  each  in- 
sist that  the  leased  facilities  should  be  included  in  the  rate-mak-. 
ing  value  of  its  property.  Thus  might  be  brought  about  the 
ridiculous  situation  of  the  same  property  being  included  in  the 
rate-making  values  of  three  companies,  and  the  public  asked  to 
pay  a  triple  return  thereon,  a  condition  of  affairs  without  wiii- 
rant  in  law  or  fact. 

From  the  evidence  in  this  case  it  appears  that  the  rentals  paid 
by  the  Northwestern  Elevated  Railroad  Company  and  the  Chi- 
cago, North  Shore  &  Milwaukee  Railroad  are  fixed  upon  the 
very  definite  basis  of  a  specified  rate  of  return  upon  the  cost  of 
the  property.  There  is  no  evidence  before  this  Commission  that 
the  officers  of  the  Northwestern  Elevated  Railroad  Company 
abused  their  powers  in  the  execution  of  these  contracts,  or  that 
their  rental  provisions  are  not  just  and  reasonable.  In  the 
Springfield  Gas  case,  291  111.  209,  234,  P.U.R.1920C,  640,  663, 
125  N.  E.  891,  the  Illinois  supreme  court  stated: 

"It  must,  however,  be  kept  in  mind  in  considering  questions 
of  business  policy  that  the  Commission  is  not  the  financial  man* 
ager  of  the  corporation  and  it  is  not  empowered  to  substitute  its 
judgment  for  that  of  the  directors  of  the  corporation ;  nor  can  It 
ignore  items  charged  by  the  utility  as  operating  expenses  unless 
there  is  an  abuse  of  discretion  in  that  regard  by  the  eori>orate 
officers." 

From  the  evidence  it  appears  that  all  rental  charges  for  use 
of  the  properties  leased  from  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  and  the  Chicago  Junction  Railroad  Company 
have  been  included  in  the  operating  expenses  of  the  elevated  com- 
panies, which  have  been  fully  reimbursed  for  the  sums  thus  ex- 
pended. If  these  properties  were  included  in  the  fair  rate-mak- 
ing values  of  the  properties  of  petitioners,  it  would  of  course  be 
necessary  to  eliminate  from  operating  expenses  all  rentals,  the 
companies  paying  the  charges  out  of  the  return  received  upon 
the  rate-making  value.  In  the  absence  of  improper  payments  as 
rentals,  the  public  is  not  concerned  with  the  acts  of  the  companies 
between  themselves,  and  the  public  has  discharged  its  full  duty 
when  it  has  reimbursed  the  carrier  for  all  proper  expenses  paid 
out  as  rentals.  ~      '  - 
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For  the  foregoing  reasons,  the  rate-making  value  of  petition- 
ei-s'  properties,  hereinafter  determined,  does  not  include  the 
values  of  the  leased  lines  hereinabove  considered. 

[2]  Power  Stations  and  Substations,  Included  in  all  the 
foregoing  appraisals  and  accounting  reports  (Tables  7  and  8) 
except  that  filed  in  behalf  of  the  city  of  Chicago,  are  sums  repre- 
senting the  costs  of  certain  power  stations  and  substations  for- 
merly operated  by  the  companies,  but  now  held  under  lease  by 
the  Commonwealth  Edison  Company,  which  supplies  the  electric 
energj'  required  by  petitioners. 

May  31,  1913,  the  Northwestern  Railroad  Company  leased  to 
the  Commonwealth  Edison  Company  for  twenty-three  years  and 
eight  months  ending  January  31,  1937,  its  power  station  at  1356 
Fullerton  avenue;  its  substation  at  205  North  Clark  street, 
Evanston,  and  its  substation  at  311  Institute  place,  Chicago,  for 
a  fixed  annual  rental  decreasing  from  $109,637  in  1914  to  $25,- 
219  in  1936.  At  the  same  time  the  South  Side  Elevated  Kail- 
road  Company  leased  to  the  Commonwealth  Edison  Company 
its  power  station  at  the  northeast  corner  of  40 th  and  State  streets 
for  a  fixed  annual  rental  decreasing  from  $185,000  in  1914  to 
$31,492  in  1936;  the  Metropolitan  West  Side  Elevated  Railway 
Company  leased  its  power  station  at  411-417  South  Loomis 
street;  the  substation  at  317  South  Franklin  street;  the  substa- 
tion at  2019  West  North  avenue;  and  a  portion  of  the  sub- 
station at  616  South  45th  court,  all  for  a  fixed  annual  rental 
decreasing  from  $165,531  in  1914  to  $40,571  in  193G.  The 
leases  provide  the  manner  of  payment  of  the  rentals,  for  the 
upkeep  of  the  property,  its  possible  purchase  by  the  lessee,  and 
various  other  matters  of  minor  importance.  By  certain  supple- 
mental leases  subsequently  executed  the  railway  companies  are 
granted  additional  privileges  in  the  way  of  use  of  the  property, 
principally  for  stand-by  operation  and  entry  upon  the  premises. 

In  their  reproduction  appraisal  based  on  prices  current  during 

the  first  six  months  of  1919,  the  companies  included  in  the  power 

accounts  the  sum  of  $342,251,  representing  the  cost  new,  of  what 

was  known  as  the  loop  power  house  at  Market  and  Congress 

streets,  and  the  sum  of  $16,640,  representing  the  cost  new,  of  a 

former  battery  station  located  on  Lawndale  avenue.     Caldwell 

deducted  the  sum  of  these  costs,  $358,891,  for  the  reason  that  the' 
P.U.R.1921B. 
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power  Louse  has  now  been  dismantled  and  is  no  longer  used/ 
Similarly,  the  Lawndale  avenue  battery  station  now  stands  idle 
and  is  not  employed  in  the  production  of  services  furnished  by 
petitioners. 

Concerning  the  foregoing  property  counsel  for  petitioners 
(Brief,  page  30),  state: 

"The  companies  agree  that  the  $358,891  should  not  be  includ- 
ed for  the  purpose  of  arriving  at  a  rate  base,  but  they  contend 
that  the  property  under  lease  to  the  Edison  Company  should  he 
included/' 

Evidence  is  clear  that  neither  the  loop  power  house  nor  the 
Lawndale  avenue  battery  station  is  used  in  the  production  of  the 
services  furnished  by  petitioners,  and  therefore  the  Commission 
finds  the  values  of  both  should  be  excluded  from  the  fair  rate- 
making  value  of  the  properties.  Springfield  v.  Springfield  Gas 
&  E.  Co.  P.U.K.1916C,  281. 

Concerning  the  power  houses  and  substations  thus  leased  to 
the  Commonwealth  Edison  Company,  F.  W.  Doolittle,  a  witness 
who  testified  in  behalf  of  petitioners  (Rec,  4493),  stated: 

"In  the  case  of  these  power  plant  buildings,  the  elevated  lines 
have  property  located  on  these  sites ;  they  have  the  right  of  entry, 
the  expenses  cannot  be  entirely  separated,  the  reveneus  cannot 
be,  because  ...  it  does  not  appear  possible  to  distinguish 
clearly  the  results  of  operation  of  these  plants  separate  and  dis* 
tinct  from  the  other  property  of  the  elevated  lines.  Those  prop- 
erties Q!te  operated  from  time  to  time  as  stand-by  service  in  the 
interest  of  the  elevated  companies,  and  for  these  reasons  .  .  . 
the  property  has  been  included  and  the  rental  received  from 
those  pieces  of  property  has  been  deducted  in  the  companies' 
account  from  the  gross  power  bills.  In  fact,  that  is  the  way  the 
settlement  is  made  currently  between  the  Edison  Company  and 
the  elevated  lines  that  in  so  far  as  the  items  do  offset,  the  rentals 
are  taken  as  an  ofl'set  against  the  power  bills." 

Upon  principle  alone  there  can  be  little  doubt  the  values  of 

the  power  houses  and  substations  leased  to  the  Commonwealth  i 

Edison  Company  should  be  excluded  from  the  fair  rate-making 

value  of  the  property.    While  it  appears  that  petitioners  retain 

certain  rights  of  operation  in  these  properties,  nevertheless  the 

privileges  thus  held  are  too  remote  to  constitute  a  sufficient  reason 
P.U.R.1921B.  ' 
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for  their  inclusion  in  sums  upon  which  the  companies  may  rea- 
sonably ask  a  return  from  their  patrons.  However,  from  the 
preceding  discussion  it  appears  plain  that  for  the  use  of  these 
properties  petitioners  receive  substantial  compensation,  and 
while  the  evidence  upon  this  point  is  not  conclusive,  nevertheless 
it  fairly  may  be  assumed  that  the  rentals  approximate  a  reasouc 
able  return  upon  the  fair  value  of  the  buildings  and  machinery 
therein.  The  rentals  received  for  the  use  of  the  property  are 
included  in  current  revenues,  and,  therefore,  provide  a  reason- 
able return  upon  the  value  of  the  property  without  additional 
burden  npon  the  car  riders.  The  use  of  the  property  is  sucli 
that  the  receipts  and  disbursements  therefrom  cannot  be  accurate- 
ly segregated,  hence,  as  a  matter  of  practical  expediency,  it 
seems  desirable  they  should  be  retained  in  the  fair  rate-making 
value  of  the  whole  property  and  that  to  offset  this  procedure  the 
revenues  received  from  their  rental  like^vise  should  be  retained. 
If  the  value  of  the  power  houses  and  substations  be  excluded, 
then  the  revenues  therefrom  must  be  excluded.  For  reasons  here- 
inabove stated,  as  a  practical  matter  this  cannt>t  be  done  with 
an  accuracy  sufficient  for  the  purpose. 

In  February,  1912,  the  elevated  railroad  companies  entered 
into  contracts  with  the  Commonwealth  Edison  Company  for  fur- 
nishing them  electric  energy-  in  accordance  with  conditions  which 
provided  that  the  companies  should  pay  for  the  energy  used  at  a 
specified  rate.  In  turn  the  elevated  companies  received  compen- 
sation in  the  way  of  rentals  for  the  use  of  the  power  houses  in 
question.  There  is  no  evidence  before  this  Commission  that  the 
officers  of  the  companies  abused  their  powers  in  the  execution  of 
these  contracts  or  that  the  rates  paid  for  power  or  the  rentals 
received  for  the  use  of  the  power  houses  are  other  than  reason- 
able or  are  prejudicial  to  the  interests  of  the  public.  In  fact,  it 
is  a  reasonable  assumption  that  the  abandonment  of  the  power 
houses  and  the  purchase  of  energy  from  the  Commonwealth  Edi- 
son Company  was  to  the  advantage  of  the  companies  in  that 
operating  expenses  were  reduced. 

Clearly  the  officers  of  the  elevated  companies  were  within  their 

rights  in  the  execution  of  these  contracts,  and  in  the  absence  of 

proof  that  the  officials  of  the  companies  abused  their  powers,  the 

Commission  properly  may  assume  that  the  conditions  therein 
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contained  are  just  and  reasonable,  and  that  therefore  the  public 
suffers  no  harm  thereby.  This  thought  is  expressed  in  the 
Springfield  Gas  case,  291  111.  209,  P.U.R.1920C,  640,  125  X.  E. 
891,  and  is  in  accordance  with  our  action  in  application  of  Chi- 
cago, Xorth  Shore  &  Milwaukee^.  Railroad  for  increased  passen- 
ger fares  (P.U.R.1918A,  388). 

For  the  foregoing  reasons  the  Commission  finds  that  for  the 
purposes  of  this  case,  the  values  of  the  power  plants  and  substa- 
tions leased  by  petitioners  to  the  Commonwealth  Edison  Com- 
pany should  be  included  in  the  fair  rate-making  values  of  their 
properties.  Likewise,  the  rentals  received  for  their  use  should 
be  included  in  the  revenues  of  the  companies. 

[3]  Lands.  In  addition  to  the  public  streets  occupied  by  them, 
petitioners  own  considerable  amounts  of  right  of  way  and  other 
real  estate.  These  lands,  consisting  of  1,009  parcels^  are  platted 
in  a  volume  commonly  known  as  the  Clark  and  Trainer  atlas,  ^4 
copy  of  which  (Petitioners'  Exhibit  No.  12),  is  in  evidence  in  this 
case.  Upon  these  maps  are  sho^vn  the  location  of  each  parcel,  its 
dimensions,  and  the  tract  of  which  it  formed  a  part  at  the  time 
of  acquisition  by  petitioners.  As  above  stated,  each  parcel  was 
independently  appraised  in  behalf  of  petitioners  and  of  the  city 
of  Chicago.  In  behalf  of  the  companies  the  appraisals  were 
made  by  William  A.  Bond,  Mark  Levy,  and  Wyllys  W.  Baird, 
each  of  whom  testified  to  extensive  experience  in  real  estate  mat- 
ters in  Chicago  and  vicinity.  William  A.  Bond  was  employed 
by  the  South  Side  Elevated  Railroad  Company  in  the  valuation 
of  many  parcels  of  its  right  of  way  at  the  time  of  their  acquisi- 
tion. Using  the  maps  above  described,  the  appraisers  determincil 
the  bare  land  value  o£  the  whole  tract  from  which  each  parcel 
was  taken  at  the  time  of  its  acquisition,  usually  upon  a  square 
foot  basis,  and  this  unit  of  cost  was  applied  to  the  area  now 
owned  by  the  companies.  To  the  costs  of  the  lands  as  thus  de- 
termined the  companies  added  acquisition  costs,  as  hereinafter 
described  in  detail.  .  The  result  was  the  estimated  fair  market 
value  of  the  bare  land  at  time  of  valuation. 

Using  the  maps  and  inventories  of  the  companies,  the  city  of 
Chicago  submitted  an  appraisal  made  by  Harry  Goldstine, 
Ernest  H.  Lyons,  Arthur  S.  Merigold,  and  Edward  C*  Waller, 
Jr.,  each  of  whom  testified  to  an  extensive  experience  in  real 

P.U.R.1921B. 


Digitized  by 


Google 


RE  METROPOLITAN  WEST  SIDE  ELEV.  R.  CO.  250 

estate  matters  in  Cliicago  and  vicinity.  The  values  thus  deter- 
mined were  the  bare  land  rallies  of  the  tracts  at  the  time  of  val- 
uation with  no  additions  for  acquisition  or  other  costs,  and  the 
values  were  iLxed  without  reference  to  the  tract  of  which  the 
several  parcels  originally  formed  a  part,  the  last  named  differ- 
ence constituting  a  vital  departure  from  the  method  used  in  be- 
half of  petitioners. 

The  elaborate  investigation  of  the  books  and  records  of  the 
companies  made  in  behalf  of  the  Commission  by  its  chief  ac- 
countant, \Vm.  M.  Hammond  (Commission's  Exhibit  ]Jfo.  2), 
affords  precise  information  concerning  the  costs  of  the  lands 
owned  by  petitioners.  Similarly,  the  results  of  the  investigation 
of  their  books,  made  in  behalf  of  petitioners  by  Arthur  Young 
&  Company  (Petitioners'  Exhibit  No.  12),  also  furnishes  evi- 
dence of  the  cost  of  acquiring  the  lands  owned  by  the  roads. 

The  various  amounts  obtained  by  the  foregoing  appraisers  and 
accountants  are  concisely  shown  in  Table  Xo.  9  on  page  260. 

For  the  reason  that  the  status  of  leased  property  has  herein- 
before been  fixed  there  appears  no  need  for  discussion  of  the 
lands  owned  by  the  leased  lines.  Testifying  concerning  the 
method  used  in  valuing  the  lands  owned  by  the  companies,  W. 
W.  Baird,  one  of  the  appraisers  for  petitioners  (Rec.,  3783), 
stated : 

".  .  .  Our  first  step  was  to  inspect  the  property  and  make 
such  inquiries  as  we  thought  would  be  helpful  in  the  immediate 
neighborhood.  We  had  a  published  list  of  transfers  in  the  neigh- 
borhood, and  where  we  found  any  transaction  there  that  seemed 
to  have  a  bearing  we  looked  at  those  properties  that  had  been 
transferred.  We  then  dictated  to  our  stenographer  such  notes 
as  we  thought  would  be  helpful,  and  after  that  wt  returned  to 
the  conferences  and  investigated  such  further  information  as  we 
wanted  to  verify  the  considerations  named  in  any  transaction 
that  would  be  taken  into  consideration,  and  made  such  further 
inquiries  as  we  thought  would  be  helpful,  by  telephone  or  other- 
wise, and  after  that  we  discussed  the  value  agreed  upon.  .  .  . 
the  original  tract  on  the  Clark  and  Trainer  maps.  .  .  .  We 
valued  the  entire  piece  of  property  and  got  our  average  square 
foot  value  of  the  entire  tract  and  then  we  applied  that  average 
per  square  foot  to  the  right  of  way  and  considered  it  its  value. ^' 
P.U.R.1921B. 
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TABLE  9. 
Costa  of  Lands  Otcned  by  Chicago  Elevated  Railtcny  Companies, 


Item. 


Bare  land  values 

Excess  consideration  paid  on  857  par- 
cels  

Estimated  excess  consideration  paid 
on  152  parcels  

Incidental  acquisition  expenses 

Paid  to  abutting  owners 

Leasehold  estates   


Less  non-operating  land 


Cost  of  Reproduction  June  30,  1919. 


Companies. 

. 

City  of 
Chicago. 

$13,293,813 

7,606,909 

1.651,772 

1,604,653 

2,408,657 

225,660 

• 

$9,672,655 
'  *225,606 

$26,791,464 
1,232,869 

1  $25,558,595 

$9,898,315 

Hammond. 
(Commission  Exhibit  No.  2.) 


Cost  to  December  31,  1919. 


Ri^ht  of 
Way. 


Other 
Lands. 


Total. 


Metropolitan  West  Side  Elevated  R. 

R 

Northwestern  Elevated  R.  R 

South  Side  Elevated  R.  R 

Chicago  &  Oak  Park  Elevated  R.  R.  . . 


$8,137,086 

4,186.812 

4.202,732 

746,667 


$208,261 

95,937 

498,649 

1,500 


$17,273,297 


$804,347 


$8,345,347 

4,282,749 

4,701,381 

748,167 


$18,077,644 


Arthur  Young  &  Company. 
(From  Petitioners*  Exhibit  No.  12.) 

Cost  to  June  30, 

1919. 

Right 
of  Way. 

Otiier 
Lands. 

Total. 

Metropolitan  West  Side  Elevated  R. 
R 

$8,047,094 

$208,488 

95,937 

488,578 

«  636,766 

$8,255,582 

4,242.401 

4,704,261 

780,648 

Northwestern  Elevated  R.  R, 

South  Side  Elevated  R.  R 

Chicago  &  Oak  Park  Elevated  R.  R. 

4,146,464 

4.215,683 

143,882 

$16,553,123       $1,429,761) 

$17,982,892 

1  From  Petitioners'  Brief,  checked  against  various  exhibits. 
•  Frontage  damages  where  no  real  estate  was  acquired. 

Testifying  in  behalf  of  the  city  of  Chicago,  and  referring  to 
certain  parcels  of  land,  specified  in  city  Exhibit  No.  1  of  Sep- 
tember 8,  1920,  Harry  Goldstine  (Rec,  4036)  stated: 

"...  I  valued  it  as  tracts  or  parcels  of  land  as  shown  on 
the  Clark  and  Trainer  atlas,  with  areas  as  shown  on  the  Baird, 
Bond,  and  Levy  report,  and  did  value  them  without  reference 
to  any  original  holding  or  any  ownership  of  which  I  know 
nothing  about.^' 

The  records  of  the  companies  show  the  estimated  bare  land 

P.U.R.1921B. 
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value  at  the  time  of  acquisition  of  857  of  the  parcels  was 
$5j582,081.  For  these  parcels  evidence  shows  the  companies 
paid  $13,179,710,  or  $7,606,909  more  than  their  estimated  value 
at  the  time  they  were  acquired.  For  the  regaining  152  par- 
c!els  of  owned  land  the  records  of  the  companies  do  not  show  the 
bare  land  values  at  the  time  of  acquisition,  but  for  these  tracts 
the  companies  paid  $2,861,697,  and  this  amount  was  divided 
between  excess  cost  and  bare  land  values  in  the  same  propoii;ion 
as  were  the  857  parcels.  In  the  companies'  appraisal  the  1,009 
parcels  were  valued  at  $13,293,813.  To  this  estimated  bare 
land  value  as  of  June  30,  1919,  determined  by  the  appraisers 
for  the  companies,  petitioners  added  the  "excess  consideration'^ 
actually  paid  by  them  at  the  time  the  lands  were  acquired.  At 
page  15  of  petitioners'  brief  it  is  stated: 

"When  the  companies  originally  acquired  857  of  the  owned 
parcels  they  paid  to  the  owners  $7,606,909  in  excess  of  the  then 
bare  land  value  of  such  parcels.  In  the  company  appraisal  this 
excess  amount  is  added  as  an  additional  element  of  land  value. 
It  is  -fair  to  assume  that  if  these  857  parcels  should  be  acquired 
now  for  right  of  way  purposes,  there  would  have  to  be  paid  an 
excess  consideration  over  bare  land  value  at  least  equal  to  the 
excess  actually  paid  when  the  parcels  were  in  fact  acquired." 

The  appraisal  of  the  city  of  Chicago  and  that  of  the  com- 
panies were  made  upon  a  basis  of  reproduction  as  of  June  30, 
1919,  using  prices  current  approximately  at  that  time.    The  real 
estate  appraisers  for  both  the  companies  and  the  city  were  men 
of  exceptional  qualifications,  and  their  judgments,  therefore,  are 
entitled  to  great  weight.     While  some  of  the  differences  in  the 
bare  land  values  are  the  result  of  differences  in  opinion,  r^ard- 
less  of  the  basis  of  valuation,  as  in  the  case  of  the  land  adjoining 
that  occupied  by  the  Chicago,  Burlington  &  Quincy  Railroad 
offices,  hereinafter  referred  to,  nevertheless  it  seems  clear  that 
the  major  portion  of  the  higher  values  found  by  the  companies 
is  accounted  for  by  the  assumption  made  by  them  that  if  tho 
property  were  reproduced  in  1919  the  various  parcels  would  bo 
taken  from  the  tracts  of  which  they  formed  a  part  when  acquired 
more  than  a  quarter  of  a  century  ago..    This  conclusion  is  sup- 
ported by  the  testimony  of  Harry  Goldstine,  one  of  the  men  who 
r.v.n.io2iB. 
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appraised  the  lands  in  behalf  of  the  city,  who   (Rec.,  4037), 
stated : 

"Q.  .  .  .  Doesn't  that  diflfercnce  in  method  account  largely 
for  the  difToronce  in  the  valuation  arrived  at? 

A.  It  does  to  a  very  large  extent  except  in  some  instances  like 
the  Burlington  instance.  I  could  not  agree  with  Mr.  Baird  on 
his  valuation  even  if  I  took  it  as  part  of  the  whole.*' 

The  particular  instance  referred  to  concerns  the  land  upon 
which  now  stand  the  general  offices  of  the  Chicago,  Burlington 
&  Quincy  Railroad  Company  at  Jackson  boulevard  and  Canal 
street,  Chicago,  which  was  valued  by  the  city  at  about  one  half 
the  value  determined  by  the  companies.  On  the  other  hand,  the 
valuation  of  tlie  city  of  Chicago  made  no  sucji  assumption,  but 
determined  the  bare  land  values  upon  conditions  existing  at  the 
time  of  valuation,  and  to  this  procedure  its  valuation  apparently 
consistently  adhered.  But  when  valuing  land  it  is  evident  the 
companies  departed  greatly  from  the  reproduction  method  used 
by  them  in  the  remainder  of  their  appraisal,  and  resorted  to  an 
admixture  of  that  method  and  historical  reproduction  by  assum- 
ing that  the  parcels  would  be  taken  from  certain  tracts  of  land 
of  which  they  formed  a  portion  at  the  tiine  of  acquisition.  Since 
in  nearly  every  case  these  tracts  have  been  further  subdivided 
and  now  have  little  or  no  relation  to  the  original  condition  it  is 
plain  there  now  can  be  no  possibility  of  the  separation  of  the  part 
now  owned  by  the  company  from  the  tract  of  which  it  formed 
part  at  the  tiine  of  acquisition,  hence  the  basis  of  reproduction 
presupposes  impossible  conditions  and  is  thereby  vitiated  at  the 
outset. 

That  the  method  used  by  the  companies  will  produce  greater 
values  than  the  method  used  by  the  city  also  appears  clear  whoa 
we  consider  that  by  the  former  method  the  parcels  at  the  time  of 
their  acquisition  frequently  formed  portions  of  tracts  having  cor- 
ner aspects,  and  therefore  possessing  values  materially  higher 
than  at  present  when  the  parcels  are  removed  from  corner 
frontages.  And  in  no  case  would  the  values  found  under  this 
method  be  decreased  by  the  fact  that  the  original  parcel  had  no 
such  corner  frontage. 

In  the  Minnesota  Rate  cases,  230  U.  S.  352,  450,  57  L.  ed. 
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1511,  48  L.R.A.(KS.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18,  the  United  States  Supreme  Court  stated: 

"These  are  the  results  of  the  endeavor  to  apply  the  cost-of-re- 
production  method  in  determining  the  value  of  the  right  of  way. 
It  is  at  onee  apparent  that,  so  far  as  the  estimate  rests  upon  a 
sui>posed  compulsory  feature  of  the  acquisition,  it  caimot  be 
sustained.  It  is  said  that  the  company  \rould  be  compelled  to 
pay  more  that  what  is  the  normal  market  value  of  property  in 
transactions  between  private  parties';  that  it  would  lack  the  free- 
dom they  enjoy,  and,  in  view  of  its  needs,  it  would  have  to  give 
a  higher  price.  It  is  also  said  that  this  price  would  be  in  excess 
of  the  present  market  value  of  contiguous  or  similarly  situated 
property.  •  It  might  well  be  asked,  who  shall  describe  the  condi- 
tions that  would  exist,  or  the  exigencies  of  the  hypothetical  own- 
ers of  the  property,  on  the  assumption  that  the  railroad  were 
removed?  But,  aside  from  this,  it  is  impossible  to  assume,  in 
making  a  judicial  finding  of  what  it  would  cost  to  acquire  the 
property,  that  the  company  would  be  compelled  to  pay  more  than 
its  fair  market  value.  It  is  equipped  with  the  governmental  pow- 
er of  eminent  domain.  In  view  of  its  public  purpose,  it  has  been 
granted  this  privilege  in  order  to  prevent  advantage  being  taken 
of  its  necessities.  It  would  be  free  to  sti^nd  upon  its  l^al  rights 
and  it  cannot  be  supposed  that  they  would  be  disregarded. 

^•Moreover,  it  is  manifest  that  a|i  attempt  to  estimate  what 
would  be  the  actual  cost  of  acquiring  the  rightTof-way,  if  the 
railroad  were  not  tlicre,  is  to  indulge  in  mere  speculation.  The 
railroad  has  long  been  established;  to  it  have  been  linked  the 
activities  of  agriculture,  industry,  and  trade.  Communities  have 
long  been  dependent  upon  its  service,  and  their  growth  and  devel- 
opment have  been  conditioned  upon  the  facilities  it  has  provided. 
The  uses  of  property  in  the  communities  which  it  serves  are  to 
a  large  degree  determined  by  it.  The  values  of  property  along 
its  line  largely  depend  upon  its  eiistence.  It  is  an  integral  part 
of  the  communal  life.  The  assumption  of  its  nonexistence,  and 
at  the  same  time  that  the  values  that  rest  upon  it  remain  uu- 
(*hanged,  is  impcssible  and  cannot  be  entertained.  The  conditions 
of  ownership  of  the  property  and  the  amounts  which  would  have 
to  be  paid  in  acquiring  the  right-of-way,  supposing  the  railroad 

to  be  removed,  are  wholly  beyond  reach  of  any  process  of  rational 
P.L.R.1921B. 
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determination.  The  cost-of-reproduction  method  is  of  service  in 
ascertaining  the  present  Value  of  the  plant,  when  it  is  reasonably 
applied  and  when  the  cost  of  reproducing  the  property  may  be 
ascertained  with  a  proper  degi-ee  of  certainty.  But  it  does  not 
justify  the  acceptance  of  results  which  depend  upon  mere  con- 
jecture. 

'^Assuming  that  the  company  is  entitled  to  a  reasonable  share 
in  the  general  prosperity  of  the  communities  which  it  serves,  and 
thus  to  attribute  to  its  property  an  increase  in  value,  still  the 
increase  so  allowed,  apart  from  any  improvements  it  may  make, 
cannot  properly  extend  beyond  the  fair  average  of  the  normal 
market  value  of  land  in  the  vicinity  having  a  similar  character. 
Otherwise  we  enter  the  realm  of  mere  conjecture.  We,  there- 
fore, hold  that  it  was  error  to  base  the  estimates  of  value  of  the 
right-of-way,  yards,  and  terminals  upon  the  so-called  ^railway 
value'  of  the  property.  The  company  would  certainly  have  no 
ground  of  complaint  if  it  were  allowed  a  value  for  these  lands 
equal  to  the  fair  average  market  value  of  similar  land  in  the 
vicinity,  without  additions  by  the  use  of  multipliers,  or  other- 
wise, to  cover  hypothetical  outlays,  -  The  allowances  made  below 
for  a  conjectural  cost  of  acquisition  and  consequential  damages 
must  be  disapproved;  and,  in  this  view,  we  also  think  it  was 
error  to  add  to  the  amount  taken  as  the  present  value  of  the  lands, 
the  further  sums,  calculated  on  that  value,  which  were  embraced 
in  the  items  of  ^engineering,  superintendence,  legal  expenses,* 
^contingencies,'  and  ^interest  during  construction.'  " 

Therefore,  following ^the  rule  laid  down  by  the  United  States 
Supreme  Court  in  the  Minnesota  Rate  cases,  supra,  as  we  under- 
stand it,  this  Commission  holds  that  the  reproduction  value  of 
lands  to  be  considered  as  an  element  in  determining  the  fair 
rate-making  value  of  a  public  utility  property  is  that  based  upon 
the  value  of  adjacent  similar  lands,  without  increments  for  con- 
jectural damages,  acquisition,  or  other  incidental  costs. 

Other  Differences  in  Appraisals.    Excluding  knd,  the  differ 
ences  in  the  costs  of  reproduction  as  of  June  30,  1919,  of  the 
prcpertics,  as  determined  by  the  companies  and  by  the  city  of 
Chicago,  are  concisely  shown  in  Table  10 : 

r.U.R.1921E. 
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TABLE  10. 

Showing  Differences  in  Coats  of  Reproduction  hettceen  City  and  Companies* 

Appraisals,  Properties  of  Chicago  Elevated  Railicays  Exclusive  of  Land. 

(From  Petitioners*  Exhibit  No.  55.) 


Ace 

Cost  of   Reproduction  as  of  June  30, 
1919. 

Nos.                 Property. 

Companies. 

^!l;J.  ;d^'^— • 

504-524     \\  ay  and  structures 

530-538     Eouinment .^. 

$44,684,406 

24,555,950 

8,919,328 

30,333,820 

$43,505,958      $1,178,448 

24.«0i»,900              53,950 

1,337,183        7,582,145 

539-544     Power    

501  and    Engineering  and   

546-550     General  and  miscellaneous. 

12,119,406      18,214.324 

$108,493,504 

$81,672,537    $26,920,967 

Table  Xo.  10  shows  considerable  difference  between  the  costs 
of  reproduction  obtained  by  the  companies  and  by  the  Adams- 
Beatty-Francois  Corporation,  which  made  the  appraisal  offered 
in  behalf  of  the  city  of  Chicago.  Certain  of  these  differences  are 
small,  involve  merely  differences  of  opinion,  and  need  not  be  dis- 
cussed separately,  while  others  involve  principles  or  amounts 
that  render  consideration  profitable.  The  differences  in  the  pow- 
er accounts,  539  to  544,  inclusive,  represent  principally  the 
power  houses  and  substations  now  leased  to  the  Commonwealth 
Company  and  hereinbefore  have  been  discussed,  hence  will  not 
again  be  dwelt  itpon. 

Of  the  total  difference,  $1,178,448,  in  the  way  and  structures 
accounts  (exclusive  of  land  and  engineering),  504  to  524,  inclu- 
sive, the  companies  accepted  reductions  totaling  $330,512,  con- 
sisting of  arithmetical  errors  in  the  net  amount  of  $206,299; 
differences  in  unit  prices,  $119,770;  and  differences  as  to  wheth- 
er property  should  be  classed  as  operating  or  nonoperating, 
$4,443. 

Of  the  remaining  total  difference,  $847,936,  not  accepted  by 
the  companies,  $346,287  may  be  accounted  for  by  differences  of 
opinion  as  to  imit  prices,  divided  as  follows:  grading,  $3,590; 
elevated  structure,  $189,557;  bridges,  $8,628;  interlockers, 
$35,550;  and  buildings,  $108,956.  Also,  $201,439  of  the  dif- 
ference is  accounted  for  by  differences  of  opinion  as  to  whether 
certain  property  is  operating  or  nonoperating,  of  which  $3,420 
is  allocated  to  ties,  $336  to  rails,  $143,089  to  elevated  structure, 

and  $54,594  to  stations  and  miscellaneous  buildings.     The  re- 
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niainiug  part,  $300,210,  of  the  total  difference  is  classed  as 
<miitted  items,  and  includes  ties,  $1,578;  rails,  $1,164;  track 
labor,  $829 ;  elevated  structure,  $27,563,  and  shops,  $269,076. 

[4]  Of  the  $201,439  difference  not  accepted  by  the  com- 
panies, $85,337  repicsents  the  cost  of  the  Union  avenue  yard  on 
the  Stock  Yards  Branch.  This  yard  was  built  about  1907,  and 
most  of  the  track  wbls  removed  in  1915,  althoiigh  the  elevated 
structure  supporting  it  is  still  maintained.  Petitioners  contend 
the  value  of  this  yard  should  be  included  in  the  fair  rate-making 
value  of  the  property  because  it  is  possible  to  again  us^  the  yard 
should  conditions  make  it  necessary.  However,  evidence  clearly 
shows  the  yard  is  not  now  needed,  and  there  is  small  likelihood 
that  it  will  be  required  in  the  future.  Inasmuch  as  reasonable 
rates  must  be  based  upon  the  fair  value  of  the  property  devoted 
to  the  service,  it  is  clear  the  value  of  this  yard  cannot  properly  be 
included  in  the  rate-making  base.  A  like  question  was  similarly 
decided  by  us  in  Springfield  v.  Springfield  Gas  &  E.  Co.  P.TJ.R. 
1916C,  281. 

Further,  $33,891  represents  the  value  of  the  structure  of  the 
Xorthwestern  Elevated  Eailroad  Company  which  formerly  car- 
ried certain  curves  at  Michigan  street  that  were  so  sharp  the  line 
was  relocated  because  of  difficulties  experienced  in  operating 
around  them.  The  companies  claim  the  value-  of  this  structure 
should  be  included  inasmuch  as  conditions  again  may  make  neces- 
sary its  use.  With  this  contention  we  cannot  agree,  so  remote 
does  this  possibility  appear.  Hence,  for  the  reasons  goveniing 
the  exclusion  of  the  Union  avenue  yard,  we  shall  exclude  the 
value  of  the  Michigan  street  cur\TS. 

[6]  Caldwell  excluded  steel  to  the  amount  of  $16,817  which 
forms  a  portion  of  the  Rockwell  street  bridge  of  the  Chicago  & 
Oak  Park  Elevated  Railroad  for  the  reason  the  bridge  was  built 
to  accommodate  four  tracks,  but  only  two  are  used.  In  thus 
excluding  this  property  we  are  of  the  opinion  Caldwell  was  cor- 
rect, inasmuch  as  it  seems  clear  the  construction  was  clearly  in 
excess  of  the  reasonable  needs  of  the  road.  A  full  discussion 
of  this  question  is  presented  in  application  of  Chicago,  Xortii 
Shore  &  Milwaukee  Railroad  for  increased  passenger  fares, 
decided  by  this  Commission  September  5,  1917  (P.U.R.191SA, 
388),  hence,  further  consideration  need  not  here  be  given, 
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[6]  Also,  included  in  the  $201,489  difference  is  $10,800  rep- 
resenting certain  changes  in  the  elevated  structure  made  neces- 
sary to  accommodate  the  Dreamland  Dance  Hall  at  1701 
West  Van  Buren  street;  $18,868  representing  the  cost  of 
the  Marshfield  avenue  station  facilities  used  under  contract  by 
the  Aurora,  Elgin  k  Chicago  Railroad  Company,  and  $34,542 
representing  the  values  of  property  rented  to  a  concessionaire 
($7,854),  at  the  Crawford  avenue  station  of  the  Garfield  Park 
Branch;  of  property  ($13,472)  at  the  Lake  street  transfer  on 
Chicago  &  Oak  Park  and  at  Laramie  station  ($724)  on  the  Gar- 
field Park  Branch  used  by  the  company  which  has  the  advertis- 
ing privileges  on  the  elevated  roads;  and  of  property  ($12,492) 
at  J>ogan  square  used  for  a  store  and  which  yields  a  revenue  of 
approximately  $200  a  month. 

Petitioners  receive  adequate  rentals  for  all  of  the  foregoing 
property,  and  none  of  it  is  necessary  in  the  conduct  of  their  pas- 
senger transportation  business.  Hence,  in  accordance  with  past 
decisions  rendered  by  us  in  similar  cases,  the  value  of  none  of 
these  facilities  is  included  in  the  fair  rate-making  value  of  the 
property  as  hereinafter  fixed.  For  obvious  reasons,  the  rentals 
received  from  this  property  are  also  excluded  from  the  revenues 
of  petitioners- 

[7]  Of  the  remaining  difference  of  $300,210,  $209,076  rep- 
resents the  reproduction  costs  of  certain  car  shops  and  miscel- 
laneous buildings  on  the  Chicago  &  Oak  Park  Elevated  Railroad 
at  Crawford,  Lake,  and  Harding  avenues.  It  appears  the  land 
upon  which  these  buildings  stand  was  originally  leased  from  the 
'Chicago  Surface  Lines  with  the  provision  the  structures  should 
become  the  property  of  the  lessor  upon  the  expiration  of  the  lease. 
At  the  time  the  city  made  its  appraisal  the  lease  had  expired, 
and  Engineer  Caldwell  accordingly  excluded  the  value  of  the 
buildings.  As  a  matter  of  fact,  the  lease  has  since  been  renewed. 
However,  the  evidence  clearly  shows  these  buildings  were  con- 
structed for  and  are  used  solely  by  petitioners  in  the  conduct  of 
their  normal  business  of  carrying  passengers.  Their  cost,  there- 
fore, represents  a  legitimate  investment  by  the  companies  and 
as  such  should  receive  a  proper  return  from  the  public  for  whose 

benefit  the  facilities  are  used.     Hence,  we  are  of  the  opinion, 
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and  find,  that  the  value  of  these  buildings  should  be  included  in 
the  fair  rate-making  value  of  petitioners'  property. 

[8]  Caldwell  claims  (Rec,  4080),  there  should  be  deducted 
from  the  value  of  the  Chicago  &  Oak  Park  Elevated  Railroad 
the  sum  of  $138,600,  representing  the  cost  of  certain  changes  in 
the  elevated  structure  where  it  crosses  the  tracks  of  the  Chicago 
&  Xorth  Western  Railway  Company  between  Canal  and  Clinton 
streets.  It  appears  that  when  the  elevated  railroad  was  first  con- 
structed between  the  South  Branch  of  the  Chicago  river  and 
Union  avenue,  it  was  of  the  same  type  as  the  remaining  portion 
of  the  structure.  About  1907  when  the  Chicago  &  North-West- 
ern  Railway  Company  elevated  its  tracks  to  provide  its  present 
terminal  facilities  it  became  necessary  to  raise  the  structure  of 
the  Chicago  &  Oak  Park  Elevated  Railroad  and  make  certain 
changes  therein,  all  of  which  was  done  at  the  expense  of  the 
Chicago  &  North- Western  Railway  Company.  Caldwell,  there- 
fore, contends  that  the  Chicago  &  Oak  Park  Elevated  Railroail 
Company  should  not  receive  a  return  upon  the  sums  expended 
in  its  behalf  by  the  steam  carrier  because  the  quality  of  the  serv- 
ice furnished  by  the  elevated  company  is  not  improved  by  the 
changes  and  no  sacrifice  was  made  by  it  because  of  the  recon- 
struction. 

With  the  contention  of  Caldwell  we  are  unable  to  agree.  Were 
his  appraisal  made  upon  an  original  cost  basis,  his  arguments 
would  have  great  force.  However,  both  the  appraisal  presented 
by  him  and  that  presented  by  the  companies  were  made  upon 
bases  of  reproduction  new  as  of  June  80,  1919,  at  which  time 
the  reconstructed  portion  of  the  elevated  railroad  had  been  in  use  . 
for  about  12  years.  As  the  Commission  understands  this  theory 
of  reproduction,  it  should  proceed  upon  the  hypothesis  that  all 
topographical  conditions  shall  be  assumed  as  they  were  at  the 
time  of  valuation,  except  that  the  property  under  valuation  is 
nonexistent  and  then  shall  be  reproduced  as  nearly  as  it  is 
humanly  possible  to  do  so  under  currently  accepted  standards  of 
construction.  If  these  assumptions  be  made  in  the  instant  case 
it  is  clear  that  the  Chicago  &  Oak  Park  Elevated  Railroad  Com- 
pany would  be  compelled  to  erect  the  higher  and  heavier  elevated 
structure  at  its  own  expense.  Hence  we  are  of  the  opinion  its 
cost  is  properly  includable  in  valuations  prepared  upon  the  repro- 
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duction  bases  used  by  petitioners  and  by  the  city  in  this  case. 
However,  the  acquisition  cf  this  property  required  no  financial 
sacrifices  upon  the  part  of  petitioners,  and  in  determining  the 
fair  rate-making  value  of  the  property  hereinafter  fixed  the 
Commission  has  given  this  fact  due  consideration. 

Engineering.  The  cost  of  engineering  in  the  appraisal  of  the 
city  is  $193,987  less  than  in  that  of  the  companies,  of  which 
sum  corrections  amounting  to  $147,481  were  not  accepted  by  the 
companies.  This  latter  sum  represents  engineering  on  the 
powier  properties  excluded  by  Caldwell  because  they  are  leased 
to  the  Commonwealth  Edison  Company,  and  which  are  herein- 
above discussed.  In  view  of  the  discussion  there  given  it  appears 
proper  this  amount  should  be  included  in  the  reproduction  costs 
of  the  property. 

General  and  Miscellaneous.  Table  Xo.  10  shows  large  dif- 
ferences between  the  city  appraisal  and  that  of  the  companies. 
Excluding  engineering,  hereinabove  considered,  and  referring 
only  to  owned  lines,  the  differences  not  accepted  by  the  com- 
panies may  be  conveniently  shown  in  Table  11: 

TABLE  11. 
(Exclusive  of  Leased  Lines.) 


Ace. 

No.                 Item. 

Appraisal. 

Companies. 

City  of 
Chicago. 

Difference. 

547     Interest  during  construction  . . . 
649     Taxes 

$18,406,410 

961,769 

7,762,456 

$7,293,918 

700,148 

1,106,250 

$11,027,033 
261,621 

550     General  and  misceUaneous 

6,646,206 

Total    

.' 

$17,934,860 

Interest  During  Construction.  As  shown  in  Table  11,  Cald- 
well fixed  upon  an  amount  for  interest  during  construction  $11,- 
027,033  less  than  that  determined  by  the  companies.  Of  this 
amount,  $1,330,000  is  accounted  for  by  interest  on  so-called 
development  cost,  for  which  Cald\vell  made  no  allowance; 
$866,790  repre^sents  interest  upon  the  power  property  leased  to 
the  Commonwealth  Edison  Company  and  which  is  included 
herein  in  the  fair  rate-making  value  of  the  property;  $2,003,642 
because  Caldwell  used  a  rate  of  return  of  7  per  cent  instead  of 
8  per  cent,  used  by  the  companies,  together  with  a  shorter  period 

for   interest   upon   equipment;    $6,364,690    represents    interest 
r.U.R.192lB. 
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upon  laud;  and  the  remainder  comprises  minor  miscellaneous 
differences  between  the  two  appraisers. 

[9]  Caldwell  computed  interest  at  the  rate  of  7  per  cent.  He 
claimed  that  the  rate  of  8  per  cent  used  by  the  companies  was 
higher  than  warranted  by  commercial  transactions  inasmuch  as 
the  present  financial  stringency  had  not  been  felt  to  any  marked 
degree  at  the  time  of  valuation,  and  presented  a  tabulation  (Chi- 
cago Exliibit  Xo.  5  of  October  21,  1920),  showing  the*  average 
yield  was  6.86  per  cent  on  23  representative  issues  of  $1,000,000 
and  over  which  were  offered  to  the  public  between  January  1, 
1919,  and  July  1,  1919.  It  will  be  remembered  that  prices  cur- 
rent during  this  period  were  used  in  the  principal  appraisal  oi 
the  companies  and  that  of  the  city. 

It  is  interesting  to  compare  the  amounts  obtained  by  the  com- 
panies, $18,406,419,  and  by  Caldwell,  $7,29:],918,.  with  the 
actual  expenditures  for  interest  during  construction  as  disclosed 
by  Ilamnujid's  investigation  (Commission's  Exhibit  Xo.  8), 
which  were  $:),r>71,764.77,  including  $359,726.43  expended  by 
the  Loop  Construction  Company. 

After  considering  the  evidence  in  the  case  we  are  of  tho 
opinion  the  rate  at  which  interest  during  construction  should  bo 
computed  in  determining  reproduction  costs  is  7  per  cent. 
Also,  concerning  the  allowance  of  interest  upon  land  values  iii 
such  cases,  the  United  States  Supreme  Court  has  stated  in  Min- 
nesota Rate  Cases,  230  U.  g.  352,  455,  57  L.  ed.  1511,  48  L.R.A. 
(X.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  .1916A,  18: 

"Tlie  allowances  made  below  for  a  conjectural  cost  of  acquisi- 
tion and  consequential  damages  must  be  disapproved;  and,  in 
this  view,  we  also  think  it  was  error  to  add  to  the  amount  taken 
as  the  present  value  of  the  lands  the  further  sums,  calculated  on 
that  value,  which  were  embraced  in  the  items  of  *enginet»ring, 
superintendence,  legal  expenses,'  ^contingencies,'  and  'interest 
during  construction.'  " 

In  accordance  with  our  construction  of  the  rule  thus  laid  down 
by  the  United  States  Supreme  Court,  in  determining  reproduc- 
tion costs,  no  interest  allow^ances  will  be  made  by  us. upon  land 
values  during  the  construction  period. 

[10]   Taxes.     Table  11  shows  the  companies  obtained  a  sum 

of  $961,769  representing  taxes  during  construction,  while  Cald- 
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well  fixed  upon  the  sum  of  $700,148  for  the  same  purpose,  a 
difference  of  $261,621,  caused  by  the  smaller  land  values  found 
by  Caldwell.  As  a  matter  of  fact,  from  their  inception  to  Decem- 
ber 31,  1919,  the  companies  actually  paid  for  taxes  duriug  con- 
struction (Commission  Exhibit  Xo.  8),  the  sum  of  $200,439.60, 
or  approximately  21.4  per  cent  of  the  amount  claimed  by  them 
on  a  reproduction  basis. 

In  computing  allowances  for  taxes  during  construction, 
apparently  both  the  companies  and  the  city  assimied  that  taxes 
would  be  paid  upon  imcompleted  construction  at  the  same  rate 
that  would  apply  if  the  property  were  in  operation.  However, 
as  above  shown,  the  taxes  actually  paid  by  the  companies  during 
the  construction  period  were  only  about  30  per  cent  of  the 
amount  found  by  Caldwell  and  21  per  cent  of  the  sum  computed 
by  petitioners.  This  fact  appears  to  show  that  in  reality  taxes 
during  construction  are  nominal  and  that  the  full  value  of  prop- 
erty not  in  operation  is  usually  not  returned  for  assessment. 
Incidentally,  it  may  be  stated  that  thiis  Commission,  in  making 
investigations  of  taxes  paid  by  railroad  companies  during  their 
construction  periods,  commonly  found  much  disparity  between 
the  sums  actually  expended  by  the  carriers  and  the  amounts 
computed  by  appraisal  engineers.  Hence  we  fairly  may  conclude 
that,  in  fixing  allowances  for  taxes  during  construction,  we  prop- 
erly may  be  govemoH  by  the  actions  of  the  authorities  when 
levying  taxes  in  the  past. 

•  [11]  Promotion  Costs.  Considering  the  owned  lines  Qnly, 
the  companies  obtained  a  sum  of  $7,752,456  for  general  and 
miscellaneous  costs,  while  the  city  appraisal  shows  an  amount  of 
$1,106,250  allowed  for  this  purpose,  and  representing  certain 
organization  and  similar  expenses.  The  entire  difference  is 
accounted  for  by  the  exclusion  by  the  city  of  Chicago  of  an  item 
of  $6,646,206  claimed  by  the  companies  for  promoters'  profits. 
Caldwell  contends  the  amount  should  not  be  included  in  a  val- 
uation based  upon  a  reproduction  program,  because  •  it  is  too 
vague,  uncertain,  conjectural,  and  is  usually  paid  in  stock  the 
value  of  which  is  dependent  largely  upon  the  subsequent  pros- 
perity of  the  company. 

With  this  view  of  the  matter  we  cannot  agree.     As  we  imder- 

stand  it,  the  cost  of  reproduction  reflects  the  probable  expendi- 
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tures  that  would  be  made  in  the  construction  of  a  property  under 
certain  assumed  conditions.  While  differences  of  opinion  may 
prevail  as  to  the  assumed  conditions  and  the  relative  value  of 
the  results  secured  by  reproduction  methods,  nevertheless  we 
cannot  ignore  the  rules  of  consistency  or  the  general  customs  of 
business  life  when  making  assumptions.  In  the  development  of 
practically  every  property  of  magnitude  the  promoter  is  a  potent 
factor  and  therefore  must  be  considered.  To  the  development  of 
a  potential  property  the  promoter  stands  in  the  relation  of  the 
explorer  of  a  new  territory.  He  may  bring  no.thing  but  his  per- 
sonality, but  he  opens  the  way  to  the  less  spectacular  settlers  and 
thereby  performs  a  useful  service.  Xeither  can  we  properly 
assume  he  shall  donate  his  services  in  the  development  of  the 
enterprise,  for  frequently  he  is  well  paid  for  his  efforts.  Con- 
sequently it  remains  only  to  determine  the  proper  amount  of  his 
recompense,  for  it  is  as  certain  that  he  is  entitled  to  his  reward 
as  is  the  engineer  or  the  lawyer,  who  are  considered  indispen- 
sable. As  a  matter  of  historical  fact,  it  appears  promoters  ren- 
dered services  for  which  they  were  paid  substantial  amounts  by 
petitioners.  Commission's  Exhibit  Xo.  8,  page  3,  shows  there 
were  turned  over  to  promoters  bonds  in  the  amount  of  $873,000, 
the  proceeds  from  the  sale  of  which  were  not  disclosed  upon  the 
records  of  the  companies.  Hence,  in  this  case  there  is  the  basis 
of  historical  sanction  for  the  allowance  of  reasonable  amounts 
for  promotional  expenses.  Therefore,  after  considering  all  the 
evidence  in  this  case  relating  to  promotion  expenses,  we  ar^  of 
the  opinion,  and  find,  that  the  amounts  claimed  by  petitioners 
are  excessive  and  should  be  reduced  and  that  the  sum  of 
$2,000,000  reasonably  represents  a  proper  allowance  for  all  ex- 
penses classed  as  general  and  miscellaneous  costs,  among  which 
are  included  promoters'  expenses. 

[\Z^, Development  Costs  or  Going  Value.  In  the  appraisal 
submitted  in  behalf  of  the  companies  Doolittle  included  an 
amount  of  $10,860,000  to  care  for  the  cost  of  developing  the 
business,  while  in  the  appraisal  submitted  by  Caldwell  in  behalf 
of  the  city  of  Chicago,  nothing  was  included  for  this  cost  Doo- 
little based  his  findings  upon  a  study  of  the  history  of  the  com- 
panies and  th^ir  earnings  during  the  five-year  construction  period 
assumed  by  him  as  compared  with  earnings  in  subsequent  years. 

r.U.R.1921B. 
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Concerning  the  method  used  by  him  for  determining  development 
costs,  Doolittle  (Rec,  1780)  stated: 

"It  is  assumed  that  if  these  properties  Avere  reconstructed,  it 
would  be  some  little  time  after  initial  operation  before  they 
would  reach  a  static  position  with  respect  to  their  traffic  and 
their  operating  ratio.  There  are  two  elements  in  that  develop- 
ment, one  is  the  actual  increase  in  business  through  people  be- 
comfng  accustomed  to  and  in  the  habit  of  riding  on  the  elevated 
lines.  The  second  is  the  perfection  in  organization  and  work- 
ing out  of  personnel,  and  the  decrease  in  operating  expenses  in 
proportion  to  traffic.  To  fix  the  period  which  would  represent  a 
reasonable  development  period,  I  went  back  to  the  original  rec- 
ords of  these  companies,  and  I  found  that  while  there  was  a 
variation  between  the  different  rates,  the  composite  seemed  to 
show  that  the  sixth  year  was  about  the  time  that  they  could  be 
expected  to  reach  normal,  that  is,  there  would  be  four  years  of 
development." 

Based  upon  the  foregoing  and  other  assumptions,  Doolittle 
came  to  the  conclusion  that  during  the  first  five  years  the  average 
eai-nings  received  by  the  companies  were  about  80  per  cent  of 
those  subsequently  received,  that  is  20  per  cent  was  lost  in  eacii 
of  the  first  five  years.  Reasoning  by  analogy  he  came  to  the 
conclusion  that  the  cost  of  developing  the  business  was  equivalent 
to  the  interest  at  8  per  cent  for  one  year  (Petitioners'  Exhibit 
Xo.  42),  upon  a  total  reproduction  cost  of  the  property  of  $155,- 
750,000,  of  which  amount  90  per  cent  was  arbitrarily  assigned 
to  the  owned  lines  and  the  remaining  10  per  cent  to  the  leased 
lines. 

In  numerous  opinions  heretofore  handed  down  by  this  Com- 
mission, the  subject  of  the  intangible  commonly  designated  as 
going  value  has  been  discussed  at  length  and  further  treatment 
herein  of  the  matter  therefore  is  futile  in  view  of  the  settled  law 
in  this  state  as  laid  down  by  the  Illinois  supreme  court  in  the 
Springfield  Gas  Case,  291  111.  209,  222,  P.U.K.1920C,  640,  653, 
125  jST.  E.  891,  wherein  it  is  stated: 

"The  element  of  value  which  is  the  subject  of  serious  conten- 
tion between  the  parties  to  this  litigation  is  what  is  known  as 
'going  value.'  In  view  of  the  settled  laAv  on  this  subject  the 
question  is  no  longer  open  to  discussion.  That  a  going  concern 
P.U.R.1921B.  18 
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has  a  value  over  and  above  the  value  of  the  physical  property 
employed  is  self-evident.  From  the  nature  of  this  element  of 
value  it  cannot  be  arrived  at  with  mathematical  accuracy,  but 
must  necessarily  be  considered  in  the  light  of  the  facts  in  each 
particular  case.  The  solution  of  the  problem  is  one  i)eculiarly 
within  the  province  of  the  Commission  and  this  court  will  not 
substitute  its  judgment  for  that  of  the  Coumiission  if  the  Com- 
mission has  considered  the  element  of  going  value  in  reaching  its 
decision." 

Therefore,  after  considering  all  the  evidence  in  tliis  case,  the 
Commission  is  of  the  opinion,  and  finds,  that  the  sum  of  $G,- 
000,000  reasonably  represents  the  amount  of  the  element  of  so- 
called  going  value  accruing  to  the  properties  of  petitioners. 

[13]  Cash  Woi'king  Capital — Maiermis  and  Supplies.  A 
transportation  company  does  not  require  so  large  a  working  cap- 
ital as  other  classes  of  utilities  for  the  reasons  that  it  receives 
payment  in  advance  for  the  services  rendered  by  it,  and  can  fore- 
cast with  reasonable  accuracy  its  current  needs  in  the  way  of 
repair  parts,  maintenance  materials,  and  similar  items.  Peti- 
tioners contend  for  an  allowance  of  $2,000,000  to  care  for  their 
requirements  in  the  way  of  cash  working  capital  and  necessary 
materials  and  supplies.  Herbert  Beck,  a  partner  in  the  firm  of 
Arthur  Young  k  Company,  public  accountants,  Chicago,  testi- 
fied in  support  of  this  contention  and  placed  in  evidence  the 
past  provisions  made  by  the  companies  for  these  purposes.  The 
city  placed  in  the  record  no  evidence  concerning  the  require- 
ments of  petitioners  for  these  purposes.  Also  throwing  consid- 
erable light  npon  these  requirements  of  petitioners  are  the 
amounts  of  cash  and  supplies  shown  by  the  l)ooks  (Commission's 
Exhibit  Xo.  8,  page  6)  of  the  companies  as  on  hand  at  various 
times.  These  amounts  are  conveniently  summarized  in  Table 
12  on  page  275. 

As  shown  in  Table  10  herein,  the  operating  expenses  of  the 
companies  in  1920  will  be  approximately  $12,410,000,  or  at  the 
rate  of  about  $1,000,000  monthly.  Taking  into  consideration  the 
fact  that  petitioners  collect  nearly  all  their  revenues  in  advance, 
the  Commission  is  of  the  opinion,  and  finds,  that  the  companies 
can  have  no  proper  cause  for  complaint  if  the  allowance  for  cash 
P.U.R.192in. 
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TABLE  12. 

Chicago  Elevated  Raihcays  Showing  Ca8\aud  Supplies  on  Hand  at  Various 

Times. 


Time. 


«June 

30, 
31. 
30, 
31. 
30, 
31, 

1917    

Dec. 

1917   

June 
Deo. 
.June 

1018    

lOlS    ' 

1919    1 

Dec. 

lOl'J    

Averi 

Casji. 


.*ffiS4.780 

lU1.09(t 

r>4vS,SlC 

6(53.1.17 

1,069,020 

l,738,2ro 

$890,857 


Materials 

and 
Supplies. 


$411,054 
579,115 
434,233 
410.100 
412.7H5 
476,998 

$454,054 


Total. 


$1,095,834 
1.220.211 
983,041) 
1.073.317 
1,481,785 
2,215,268 

$1,344,911 


working  ea})ital  and  materials  and  supplies  shall  be  approx- 
imately equal  to  their  operating  expenses  for  one  month,  or 
$1,000,000. 

Original  Cost  Vahiaiions.  As  hereinabove  stated,  the  books 
and  records  of  the  companies  wei'e  examined  by  Arthur  Young 
&  Company,  Chicago,  public  accountants,  and  the  results  of  their 
investigation  are  presented  in  evidence  as  Petitioners'  Exhibit 
Xo.  12.  Also,  an  exhaustive  examination  of  the  books  and  rec- 
ords was  made  by  W.  if.  Hammond,  chief  accountant  of  the 
Couimissicm.  This  examination  occupied  the  time  of  six 
accountants  for  more  than  six  months,  and  the  results  are  pre- 
iicntcd  in  great  detail  in  various  exhibits.  Among  other  things 
the  investment  of  the  companies  in  road  and  equipment  is  shown 
in  Commission's  Exhibit  Xo.  8,  and  a  comparison  of  the  sum- 
marized results  with  those  obtained  by  Arthur  Young  k  Com- 
jiany  is  shown  in  Tal>le  1^: 

TABLE  13. 

(om  para  live  Book  Costs,  Chicago  Elevated  Raihcays. 


Road. 


Metropolitiin  West   Side  E. 

K.  R 

Xorthwestern  Elevated  R.  R. 
South  Side  Elevated  R.  R.  . . 
Chieajro  &  Oak  Park  E.  R.  R. 


Book  Cost  as  of 


Dec.  31,  11)19. 
liaiumond. 


$26,197,341.59 

28.87.'..099.a8 

20,60.^,321.01 

9,112,914.78 

$84,790,077.26 


June  30,  1919.  ' 
Young  &  Co.    I 


$28,0o2,972.o3, 
30,538,907.42 
22,182,213.02 
10„358.630.12 


DiH'erence. 


$2,455,630.94 
1,6«380S.54 
1,576.892.01 
1,245.715.34 


$9 1 ,732,723.09       $6,942,046.83 


P.U.K.l^^lB. 
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A  reconciliation  of  the  differences  shown  in  Table  Xo.  13  i« 
presented  in  Table  No.  14 : . 

TABLE  14. 

Reconciliation  of  Hammond  and  Young  Statements  of  Investment  in  Road 
and  Equipmeiii,  Chicago  Elevated  Railicays. 

Deduct  from  Young  &  Co/s  Statement — 

Abandoned  property    $1,259,304.05 

Contractors*  profits    4,124,133.37 

Purchase    price    ($489,101.65)     less    cost    ($487,981.32)    of 

Metropolitan  Loop  connection    1,120.33 

Proceeds    of   securities    the   disbursement    of   which    is    not 

shown  by  the  records   1,136,390  66 

Additions  and  betterments  six  months  to  Dec.  3J,  1919  ....  38,361.67 

Deposits  in  lieu  of  mortgaged  property  sold '  470,082.91 

Items  chargeable  to  income  or  operating  expense 132,123.77 

Net  miscellaneous   items    » . . . .  18,714.80 

$7,180,231.65 
Add  to  Young  &  CJo.'s  statement — 

New  Lake  Street  bridge  $194,460.90 

Rockwell  Street  track  elevation   20,414.00 

Rotary  converter  not  on  books 23,309.92 

$238,184.82 

$6,942,046.83 

[14]  Commission  Exhibit  No.  8  shows  an  item  of  $6,413,- 
311.33,  representing  bond  discount.  In  the  uniform  system  of 
accounts  prescribed  by  the  Interstate  Commerce  Commission 
and  approved  by  us,  it  is  provided  that  there  may  be  charged  to 
construction  accounts  that  part  of  bond  discount  represented  by 
the  ratio  of  the  construction  period  subsequent  to  the  actual  issu- 
ance of  bonds  to  their  total  life.  The  above  amount  is  the  total 
bond  discounts  shown  on  petitioners'  books,  less  the  pro  rata  de- 
termined by  the  rule  herein  laid  down,  and  we,  therefore,  are  of 
the  opinion,  and  find,  that  bond  discount  in  the  amount  of 
$6,413,311.33  should  be  excluded  from  a  valuation  of  petition- 
ers' property  made  upon  the  basis  of  original  cost. 

[15]  That  portion  of  petitioners'  lines  known  as  the  Union 
Loop  was  built  by  the  Loop  Construction  Company  at  a  cost 
(Commission's  Exhibit  Xo.  8)  of  $4,408,853.70,  and  subsequent- 
ly purchased  by  the  Northwestern  Elevated  Railroad  Company 
for  $10,916,000,  and  this  sum  is  shown  in  the  accounting  report 
placed  in  evidence  by  Hammond  and  that  prepared  by  Yoing  «V 
Company.  As  we  understand  it,  original  cost  represents  the 
actual  expenditure  incurred  in  installing  the  property,  and  not 

its  sale  price  at  some  later  time.     Hence,  in  determining  the 
P.U.R.1921B. 
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original  cost  of  the  roads,  the  Commission  will  deduct  the  dif- 
ference between  the  purchase  price  of  the  Union  Loop,  $10,- 
916,000,  and  its  actual  construction  cost,  $4,408,853.70,  or 
$6,507,146.30,  from  the  total  of  the  investment  accounts  shown 
by  Young  &  Company  and  by  Hammond. 

Hammond's  report  (Commission  Exhibit  Xo.  8),  includes  the 
sum  of  $1,259,304.05,  representing  the  original  cost  of  aban- 
doned property.  In  addition  to  this  sum,  Hammond  listed  prop- 
erty with  an  estimated  cost  of  $780,073,  and  which  he  was  un- 
able to  definitely  determine  whether  or  not  it  should  be 
considered  as  abandoned  property.  After  considering  all  the 
evidence  relating  to  this  property,  we  are  of  the  opinion  that  60 
per  cent,  or  $468,043.80,  properly  should  be  excluded. 

At  page  1  of  Hammond's  report  (Commission  Exhibit  No,  8), 
there  is  shown  a  total  investment  in  all  roads  at  December  31, 
1919,  of  $84,790,677.26.  H  from  this  amount  there  be  deduct- 
ed the  sum  of  the  foregoing  corrections  for  bond  discount;  sale 
price  less  construction  cost  of  the  Union  Loop;  and  $468,043.80 
for  abandoned  property  not  deducted  by  Hammond,  there  will 
remain,  a  total  net  investment  in  the  properties  of  petitioners, 
the  sum  of  $71,402,175.83. 

[16]  Depreciation.  In  addition  to  operating  expenses,  taxes, 
and  a  reasonable  return  upon  the  fair  value  of  its  property,  a 
public  utility  enterprise  is  entitled  to  earn  sums  sufficient  to  care 
for  the  depreciation  constantly  accruing  in  its  property.  So 
well  established  is  this  principle  that  argument  in  support  of 
the  statement  is  superfluous. 

In  the  instant  case  the  record  contains  much  evidence  concern- 
ing the  amount  of  such  depreciation.  In  the  various  appraisals 
placed  in  evidence  in  behalf  of  petitioners  there  are  shown  the 
estimated  costs  of  reproduction  multiplied  by  a  "factor."  In 
effect  the  product  represents  the  present  depreciated  cost  of  the 
various  classes  of  articles.  Concerning  this  factor,  at  page  1  of 
Petitioners'  Exhibit  Xo.  29,  it  is  stated: 

^*This  factor  was  determined  as  an  estimate  of  the  ratio  of 

remaining  life  to  total  life,  modified  by  the  results  of  inspection, 

allowance  being  made  for  those  elements  of  the  property  having 

an  indefinite  life.    The  difference  between  this  factor  and  unity 
r.u.R.io-2iB. 
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represents  accrued  liability  to  replace,  but  does  not  represent  a 
decrease  either  in  investment  or  in  serviceability." 

In  accordance  with  the  foregoing,  Doolittle  determined  the 
average  lives  of  the  various  classes  of  property  with  the  excep- 
tion of  equipment,  and  after  making  due  allowance  for  scrap 
value,  fhe  factor  was  found.  Overhead  costs  were  not  depre- 
ciated with  the  exception,  of  engineering  and  superintendcucf^, 
which  were  depreciated  in  accordance  with  the  roadway  acc«)uiits 
upon  the  arbitrary  assumption  that  half  the  cost  had  indeiinite 
life  and  the  other  half  was  perishable.  Equipmeut  was  ap- 
praised by  Thomas  Elliott,  vice-president  and  manager  of  the 
Cincinnati  Car  Company,  who  testified  to  extensive  experience 
in  the  dosts  of  cars,  their  lives  and  similar  matters.  H.  A.  John- 
son, superintendent  of  shops  and  equipment  for  the  companies, 
also  testified  to  various  matters  relating  to  the  costs  of  maintain- 
ing the  equipment  and  the  probable  lives  of  the  cars. 

Based  upon  their  investigations  the  companies  placed  in  evi- 
dence a  table  (from  Petitioners'  Exhibit  No.  40),  prepared  upon 
the  foregoing  assumptions  and  showing  the  estimated  annual 
reserve  required  to  provide  for  replacements  which  are  not  car'\l 
for  in  normal  maintenance  charges.  Because  of  the  detail  fur- 
nished by  it,  this  table,  so  modified  as  to  apply  to  owned  linos 
only,  is  herein  shown  in  its  entirety  as  Table  Xo.  15  on  pa*re 
279. 

Testifying  in  behalf  of  the  city  of  Chicago,  D.  C.  Caldwell 
(Rec,  4531),  said: 

"In  the  determination  of  the  depreciation  we  have  used  exact- 
ly the  same  figures  that  the  company  used  with  two  exception?, 
one  on  paving,  account  511,  and  one  on  rolling  stock,  accounts 
530  and  533.  Otherwise,  we  have  used  their  same  depreciation 
figure,  which  we  have  agreed  was  a  proper  figure  on  the  age  life 
l)asis,  and  on  the  basis  we  did  not  have  funds  for  the  necessary 
men  to  make  a  field  examination  of  the  property.     .     .     .  '* 

Prior  to  October  1,  1919,  the  companies  did  not  provide  a 
separate  fund  out  of  which  to  care  for  accruing  depreciation,  and 
all  renewals  of  ties,  rails,  portions  of  equipment,  and  other  arti- 
cles were  charged  dirwtly  to  operating  expenses.  In  so  far  a*^ 
disclosed  by  the  record  this  practice  still  is  followed  and  should 

it  be  maintained,  it  is  clear  that  no  charges  will  accrue  again»?t 
r.r.R.io2iB. 
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TABLE  15. 
Chicago   Elevated  Railtcai/a — Estimated  Annual  Reserve   Required  for  Re- 
placements  Exclusive  of  I'hose  Cared  for  by  Maintenance  Charges  and 
Reflected  in  Operating  Expenses,  in  Accordance  with  Accounting  Prac- 
tice of  Companies,    Owned  Lines  Only. 

(From  Ptitioners*  Exhibit  No.  40.) 


Ace. 
No. 

Item. 

Cost  New  of 
Reproduct'n. 

Annual  * 

Depreciation 
Amount. 

I. 

501 
511 

iray  and  Structures. 
Engineering  and  superintendence 
Paving 

$2,761,436 
384,330 

25,022,032 

1,451,873 

047,905 

]27,(579 

80,711 

128,319 

1,148,068 

4,980.220 

0.55 
2.50 

0.71 

0.81* 

3.33 

6.13 

3.33 

1.05 

I'.Ol 

1.05 

$15,188 
9,60S 

514 

Elevated    structures    and    foun- 
dations ........' 

177,656 

515 
517 
513 
519 

Bridges,  trestles  and  culverts  . . 
Signals  and  inter,  apparatus  . . 
Telephone  and  telegraph  lines  . . 
Poles  and  fixtures 

11,760 

31, .565 

7,827 

2,688 

520 
523 

Underground  conduits 

ShoDS  and  car  houses 

1,347 
11,595 

524 

Stations,  misc.  buildings 

Equipment. 
Passenger  and  combination  cars 
Service  equipment 

52,292 

11. 
.530 
.532 

$37,032,573 

$17,447,520 

154,709 

6,577,687 

264,026 

108,076 

3,923 

0.87 

1.58 
1.55 
1.50 
4.00 
2.00 
10.00 

$321,526 

$275,671 
2,398 

533 
536 

Electrical  equipment  oif  cars  '. . . 
Shop  equipment    

98,665 
10,561 

537 

Furniture   

2,162 

538 

Miscellaneous  equipment 

Power. 

Power  plant  buildings 

Substation  buildings   

302 

III. 
539 
540 

$24,555,950 

$2,987,422 

391,056 

4,491,708 

1,046,347 

2,792 

1.59 

1.00 
1.00 
2.33 
3.20 

2.88 

$389,849 

$29,871 
3,924 

542 
543 
544 

Power  plant  equipment 

Substation  equipment    

Transmission  svstem   

104,657 

33,483 

80 

Total    

$8,919,325 
$70,.307,848 

1.93 
1.25 

$172,018 
$883,393 

the  depreciation  fund  now  maintained  by  the  companies  until 
such  time  as  particular  units  become  incapable  of  rendering 
further  seiTice.  For  example,  by  from  time  to  time  replacing 
the  principal  parts  of  a  car,  such  as  the  air  brake  and  electrical 
equipment,  trucks,  and  other  parts,  its  life  may  be  continued 
indefinitely  unless  terminated  by  obsolescence  or  inadequacy, 
and  the  cost  of  the  changes  so  made  Avould  form  a  direct  operat- 
ing charge.  In  the  past  this  question  has  been  argued  with  great 
force  before  the  Interstate  Commerce  Commission  in  connection 
with  the  Federal  valuation  of  railroads  now  in  progress  through- 
out the  United  States. 

In  determining  the  amount  of  depreciation  reasonably  neces- 
sary to  set  aside  annually,  the  Commission  assumes  the  com- 

P.U.R.1921B. 
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panics  will  continue  the  present  practice  of  charging  to  operat- 
ing expenses  such  renewals  as  ties,  rails,  major  portions  of  equip- 
ment, etc.,  and,  therefore,  the  order  hereinafter  entered  will 
provide  a  sum  which  set  aside  annually  during  the  lives  of  the 
articles,  will  provide  an  amount  equivaleat  to  their  original  cost. 
The  accounting  rules '  prescribed  by  the  Interstate  Commerce 
Commission  and  approved  by  us  provide,  in  substance,  that  when 
a  unit  is  retired  from  service  and  replaced  by  another,  there 
shall  be  charged  to  the  depreciation  accoun^t  the  original  cost  of 
the  unit,  and  the  excess  cost,  if  any,  shall  be  charged  to  capita] 
account. 

The  Commission  accepts  the  percentage  rates  of  depreciation 
determined  by  the  companies  and  shown  in  Table  15  herein,  and 
will  apply  these  rates  to  the  original  costs  of  the  various  classes 
of  property  therein  enumerated.  In  accordance  with  the  appli- 
cation of  this  rule,  the. Commission  is  of  the  opinion,  and  finds, 
that,  to  provide  for  the  depreciation  accruing  in  the  properties 
of  petitioners,  and  which  is  not  cared  for  in  operating  expenses, 
will  annually  require  the  sum  of  $468,000,  including  $14,600 
for  depreciation  on  leased  lines,  which  the  companies  are  obliged 
to  maintain  under  their  contracts.  If  subsequent  events  indicate 
that  this  allowance  for  depreciation  is  either  too  high  or  too  low, 
the  Commission  can,  from  time  to  time,  under  the  Public  Util- 
ities Act,  ascertain  and  determine,  and  by  order,  fix,  the  propor 
and  adequate  amounts  for  depreciation. 

Rate  of  Return.  What  constitutes  a  reasonable  return  de- 
pends upon  many  conditions,  such  as  the  prevailing  rate  of  inter- 
est in  the  community  in  which  the  enterprise  is  located,  the  risk 
involved  in  conducting  the  business,  the  demand  for  money,  the 
competency  of  the  management  and  the  size  and  comparative 
financial  strength  of  the  company. 

In  the  instant  case  the  record  contains  much  evidence  concern- 
ing rates  of  return.  Frank  K.  Shrader,  of  Ilalsey  Stuart  & 
Company,  Chicago,  dealers  in  investment  bonds,  placed  in  evi- 
dence a  table  (Petitioners'  Exhibit  Xo.  55),  containing  a  list 
of  twenty  representative  public  service  corporations  which  had 
done  financing  both  before  and  after  the  war.  The  average  cost 
to  the  twenty  companies  for  the  securities  issued  by  them  in 
1912  and  1913  was  5.87  per  cent,  while  during  1918,  1919,  and 
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1920  the  average  cost  was  8.71  per  cent,  or  an  average  increase 
in  the  cost  of  money  of  nearly  50  per  cent.  Shrader  also  (liec, 
4431),  stated: 

^Tn  the  case  of  the  Public  Service  Company  of  Xorthern  Illi- 
nois, we  recently  purchased  a  million  dollars  of  ten-year  8  per 
cent  notes  at  a  price  which  made  the  money  cost  the  company 
0.05  per  cent.  We  recently  purchased  two  and  a  half  millions 
Middle  West  Utilities  Company  fifteen-year  8  per  cent  notes 
at  a  price  which  made  the  money  cost  the  coiiipany  approximate- 
ly ten  per  cent.'^ 

In  behalf  of  the  city  of  Chicago,  D.  C.  Caldwell  placed  in 
evidence  a  table  (City  Exhibit  No.  5  of  October  21',  1920)  and 
testifjivig  thereon  (Rec.,  4332),  stated: 

".  .  .  on  this  statement  the  average  yield  on  twenty-three 
representative  issues  of  $1,000,000  and  over,  offered  to  the  pub- 
lic between  January  1, 1919,  and  July  1,  1919,  is  6.86.per  cent."' 

[17]  In  considering  the  rate  of  return  to  which  petitioners 
should  be  entitled,  the  Commission  found,  in  the  Chicago  Sur- 
face Lines  and  Peoples'  Gas  Light  &  Coke  Company  cases, 
recently  decided,  that  these  companies  were  entitled  to  a  return 
of  7.5  per  cent  upon  the  fair  values  of  their  properties  devoted 
to  the  public  use.  There  is  no  reason  why  the  petitioners  herein 
should  be  subject  to  any  difiFerent  order,  and  the  Commission  so 
finds. 

Fair  Value.  In  the  Springfield  Gas  Case,  291  111.  209,  219, 
222,  234,  P.U.E.1920C,  640,  650,  652,  663,  125  N.  E.  891,  the 
supreme  court  of  Illinois  stated : 

•^'Appellee  contends  that  the  only  equitable  basis  for  deter- 
mining value  for  rate-making  purposes  is  the  cost  of  reproduc- 
tion new,  less  depreciation.  This  contention  cannot  be  sustained. 
The  basis  of  all  calculations  as  to  the  reasonableness  of  rates  to 
be  charged  by  a  corporation  maintaining  a  public  utility  under 
legislative  sanction  must  be  the  fair  value  of  the  property  being 
used  by  it  for  the  convenience  of  the  public,  and  in  order  to 
ascertain  that  value  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  present  cost  of  con- 
struction, the  probable  earning  capacity  of  the  property  under 
the  particular  rates  prescribed  by  the  stat\ite,  and  the  sum 
required  to  meet  operating  expenses,  are  all  matters  for  consid- 
P.U.R.1921B. 
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eration  and  are  to  be  given  such  weight  as  may  be  just  and  right 
in  each  case.  ...  It  would  be  equally  as  unfair  to  the  coii- 
suraer  to  fix  the  rate  at  a  figure  which  would  produce  a  reason- 
able income  on  a  value  determined  by  the  cost  of  reproduction 
new  at  a  time  when  cost  df  construction  was  abnormally  inflated, 
as  ii  would  be  unfair  to  the  public  utility  to  compel  it  to  serve 
the  public  for  a  rate  that  would  produce  a  reasonable  income  on 
a  value  determined  by  cost  of  reproduction  new  at  a  time  when 
the  cost  of  construction  was  abnormally  low.  Therefore,  it  can- 
not be  laid  down  as  a  rule  without  qualifications  that  cost  of 
reproduction  new,  less  depreciation,  is  the  only  basis  of  valu- 
ation for  rate-making  purposes.  It  is  equally  true  that  the  orig- 
inal cost  of  construction,  less  depreciation,  cannot  be  held  to  i>e 
the  only  proper  basis  for  determination  of  value  for  rate-making 
purposes.  As  we  have  pointed  out  heretofore  in  this  opinion, 
the  weight  of  authority  is  that  every  element  having  any  bcarin*^. 
on  the  situation  must  be  considered  in  the  investigation  and  then 
sound  business  judgment  applied  to  the  determination  of  a  val- 
uation that  is  fair  and  just  to  the  consumer  and  the  utility. 
Each  case  must  be  considered  on  its  own  merits  and  such  resnU 
of  value  arrived  at  as  may  be  just  and  right  in  each  case.  It  is 
not  a  matter  of  formulas,  but  there  must  be  a  reasonable  judg- 
ment having  its  basis  in  a  proper  consideration  of  all  relevant 
facts.  We  consider  any  value  a  fair  value  which  fair  and  rea- 
sonable men  wowld  say  ought  to  be  attached  to  the  property, 
under  all  the  circumstances  of  the  particular  case,  for  the  pur- 
pose of  measuring  a  return  which  the  public  should  pay  to  the 
owner.  .  .  .  The  findings  of  the  Public  Utilities  Commission 
may  be  reviewed  by  the  courts  to  determine,  among  other  things, 
whether  its  decision  is  against  the  manifest  weight  of  the  evi- 
dence. In  order  to  enable  the  courts  to  intelligently  re\4ew  it:s 
decision  the  Commission  should  make  its  findings  specific  enough 
to  enable  the  court  to  determine  upon  what  basis  it  made  its 
valuation  and  what  elements  of  value  entered  into  it,  with  a 
specific  and  separate  valuation  of  such  elements.  As  we  have 
said,  it  is  not  necessary  for  the  Commission  in  its  findings  to 
separately  value  the  articles  of  property  considered  by  it,  but  it 
should  state  its  ultimate  conclusions  as  to  each  of  the  elements 
necessary  to  be  considered.'' 
P.U.R.192'lB. 
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In  determining  the  present  fair  value  of  those  railroad  prop- 
erties the  Commission  is  fully  aware  of  the  tentative  valuation 
placed  thereon  by  the  Chicago  Traction  and  Subway  Commis- 
sion in  1916,  and  has  given  due  consideration  to  that  evidence. 
That  Commission  included  a  "cost  to  reproduce"  valuation  of  the 
elevated  railroads,  made  on  the  basis  of  applying  to  physical 
property  other  than  land  the  average  of  the  unit  prices  in  the 
ten-year  period  ended  June  30,  1916.  It  was  found  that  the 
cost  to  reproduce  new,  as  of  June  30,  1916,  was  $81,767,779 
and  the  depreciated  value  as  of  that  date  was  $70,400,916.  This 
report  excluded  any  consideration  for  payments  actually  made 
by  the  railroad  companies  in  the  nature  of  damages  to  parts  of 
lands  and  buildings  not  taken,  destruction  of  buildings,  sever« 
ance  damages,  etc.,  in  the  sum  of  $12,300,000;  the  value  taken 
was  the  ''bare  land  value." 

In  the  instant  case  the  cost  of  reproduction  as  of  June  30, 
1919,  as  placed  in  evidence  by  the  petitioners,  including  all  ele- 
ments of  value  claimed  by  them,  is  the  sum  of  $169,019,565  and 
by  the  city  of  Chicago  for  the  same  date,  the  sum  of  $91,470,852, 
excluding  leased  lines  and  allowances  for  working  capital  and 
'Agoing  value."  It  is  claimed  by  petitioners,  and  this  record 
substantiates  the  claim,  that  they  never  accepted  either  the  val- 
uation as  found  by  the  Traction  and  Subway  Commission  or  the 
provisions  of  the  consolidation  ordinance  based  thereon.  If  they 
ever  accepted  either,  such  acceptance  is  not  a  part  of  the  record 
in  this  case. 

The  ordinance  as  passed  by  the  city  council  specifically  proT 
vided  that  it  was  not  to  be  effective  unless,  (a)  approved  by  a 
referendum  vote  of  the  people,  (b)  accepted  by  the  companies, 
and  (c^  certain  enabling  legislation  should  be  passed  by  the  Gen- 
eral Assembly  of  Illinois.  The  ordinance  was  rejected  by  the 
referendum  and  was  never  again  acted  upon.  Whatever  may 
have  been  the  manner  or  method  adopted  or  followed  by  the 
Traction  and  Subway  Commission  in  reaching  its  conclusions, 
this  Commission  must  confine  itself,  to  the  rules  for  determining 
value  provided  by  the  Public  Utilities  Act,  as  the  same  has  been 
interpreted  by  the  supreme  court  of  this  state. 

[18]  The  supreme  court  in  the  Springfield  Gas  Case,  291  111. 
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209,  RU.R.1920C,  640,  125  K  E.  891,  has  laid  dov^-n  in  spe- 
cific language  the  elements  to  be  considered  by  this  Commission 
in  reaching  its  final  conclusions  upon  the  value  of  the  property 
of  a  public  utility  for  rate-making  purposes.  Among  these  ele- 
ments there  must  be  considered  and  set  out  in  the  order,  the 
original  cost  of  the  property  and  the  reproduction  cost,  and  tlio 
present  value,  including  the  depreciated  reproduction  cost.  In 
addition  thereto  consideration  must  be  given  to  an  allowance 
made  for  that  clement  of  value  commonly  referred  to  as  'Agoing 
value." 

In  the  light  of  the  facts  as  presented  in  evidence  in  this  case, 
it  must  be  readily  apparent  how  impossible  it  is  for  this  Cora- 
mission  to  adhere  to  the  traction  and  subway  Commission  valu- 
ation as  of  June,  1916,  based  on  average  prices  for  a  ten-year 
period  prior  thereto. 

The  applicants  in  this  case  have  not  limited  themselves,  as 
have  the  petitioners  in  certain  other  cases,  such  as  the  Chicago 
Surface  Lines  case  and  the  Chicago  Telephone  case,  in  the 
amount  of  the  valuation  which  they  ask  to  be  placed- upon  their 
property.  They  are  here  asking  a  valuation  in  strict  accordance 
with  the  principles  announced  by  the  Supreme  Court,  and  th(\v 
are  entitled,  as  a  matter  of  law,  to  a  decision  of  their  ca^^e  in 
accordance  with  such  principles. 

Complying  with  the  inile  laid  down  by  the  Illinois  suppeine 
court  in  the  Springfield  Gas  case,  supra,  as  we  understand  it, 
the  Commission  finds  that,  exclusive  of  going  value  and  cash 
working  capital  and  supplies,  the  original  cost  of  the  used  and 
useful  property  of  petitioners  herein  is  $71,500,000;  the  orig- 
inal cost  less  accrued  depreciation  is  $60,775,000;  the  cost  of 
reproduction  new  is  $95,000,000;  the  cost  of  reproduction  new, 
less  accrued  depreciation,  is  $80,750,000;  the  amount  of  the  ele- 
ment of  going  value  is  $6,000,000 ;  and  cash  working  capital  &nd 
materials  and  supplies  will  require  the  sum  of  $1,000,000. 

After  considering  all  the  evidence  in  this  case  relating  to  the 
value  of  the  properties  of  the  Metropolitan  West  Side  Elevated 
Railway  Company,  the  Xorthwestem  Elevated  Railroad  Com- 
pany, the  South  Side  Elevated  Railroad  Company,  and  the  Chi- 
cago &  Oak  Park  Elevated  Railroad  Company;  their  original 
cost;  their  original  cost  less  accrued  depreciation;  their  cost  of 
P.U.R.1921B. 
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reproductiou  new;  their  cost  of  reproduction  new,  less  accrued 
depreciation ;  including  all  overheads,  contingencies,  amounts  for 
cash  working  capital,  materials  and  supplies,  and  all  other  ele- 
ments of  value,  tangible  and  intangible,  and  having  considered 
the  fact  that  the  companies  are  now  going  c<;ncerns  with  attached 
business,  we  are  of  the  opinion,  and  find,  that  the  fair  rate-mak- 
ing value  of  their  properties  is  $86,250,000. 

Operations.  The  consolidated  income  statements  of  petition- 
ers' lines  for  the  calendar  years  1013  to  1920,  inclusive,  are 
sho\^Ti  in  Table  16  on  page  286. 

Average  Fares.  Table  Xo.  16  shows  the  average  fare  received 
during  the  three  years  ended  June  30,  1916,  1917,  and  191 S. 
Throughout  this  period  the  5-cent  flat  fare  was  collected  by  the 
companies,  and  the  higher  average  fare  is  accounted  for  by  the 
second  fare  paid  by  Evanston  passengers.  The  straight  6-cent 
fare  authorized  by  the  Commission  in  its  order  of  November  19, 
1918,  became  effective  November  22,  1918,  and  in  the  nine 
months  ended  July  31,  1919,  the  average  fare  collected  there- 
under was  6.113c.  The  straight  8-cent  fare  authorized  by  the 
Commission  in  its  order  of  August  6,  1919,  became  eflFective 
August  8,  1919,  and  during  the  six  months  ended  January  31, 
1920,  the  average  fare  received  thereunder  was  8.110c.  The 
8-cent  cash  fare  with  two  tickets  for  15  cents,  authorized  by  the 
Commission  in  its  order  of  January  28,  1920,  became  effective 
February  1,  1920,  and  during  the  six  months  ended  July  31, 
1920,  the  average  fare  received  thereunder  was  7.745  cents.  The 
10-cent  cash  fare  with  four  tickets  for  35  cents,  authorized  by 
the  Commission  in  its  order  of  July  31,  1920,  became  effective 
August  4,  1920,  and  during  September,  October  and  November, 
1920,  the  average  fare  received  thereunder  was  9.267  cents. 

[19]  Replacement  Reserve  or  Depreciation  Fund.  In  the 
order  entered  by  the  Commission  in  this  case  July  31,  1920, 
occurs  a  discussion  of  the  ^^Replacement  Eeserve''  fund  created 
by  the  companies  October  1,  1919.  Concerning  this  fund, 
Charles  H.  Mock,  chief  engineer  of  the  companies  (Rec,  883), 
stated : 

^*At  the  instance  of  the  general  manager,  I  was  asked  to  work 
out  a  replacement  reserve  for  the  principal  portions  of  the  prop- 
erty. ...  It  was  necessary  to  have  some  valuation,  so  I 
PX'.R.1921B. 
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took  the  valuation  as  prepared  by  the  Chicago  Traction  and  Sub- 
way Commission  .  .  .  certain  parts  of  the  property  were  not 
considered,  such  as  track,  third  rail,  and  various  items  on  which 
the  expense  was  always  taken  care  of  in  current  maintenance 
.  .  .  lives  were  accepted  as  established  by  the  Chicago  Trac- 
tion and  Subway  Commission. 

*'In  order  to  get  at  the  replacement  reserve  the  value  placed  on 
these  various  properties  by  the  Commission  was  taken,  together 
with  the  scrap  or  salvage  value  at  the  end  of  their  life  .  .  . 
subtracting  the  scrap  value  .  .  .  from  the  cost  new,  you  get 
a  wearing  value,  and  that  wearing  value  divided  by  the  assumed 
length  of  life  .  .  .  gives  the  annual  .  .  .  depreciation 
which  will  accrue  from  year  to  year^" 

Briefly,  the  foregoing  clearly  outlines  the  manner  in  which 
accruals  to  the  fund  were  determined.  The  fund  was  created 
October  1,  1919,  and  in  the  last  three  months  of  that  year  accru- 
als thereto  amounted  to  $195,339.15,  while  in  the  first  11  months 
of  1920  accruals  amounted  to  $716,244.55, — a  total  for  the 
period  of  $911,582.70. 

In  its  order  entered  in  this  case  July  31,  1920,  the  Commis- 
sion stated: 

"The  Commission  clearly  recognizes,  not  only  the  right  but  the 
desirability  of  the  creation  by  the  companies  of  a  fund  that  ^hall 
adequately  care  for  the  replacement  of  various  articles  when  they 
shall  come  to  the  end  of  their  useful  lives.    ...    .'' 

Comparison  of  the  accruals  to  the  replacement  reserve  fund 
since  its  creation  with  the  amount  herein  fixed  as  proper  to  care 
for  depreciation  annually  accruing  in  the  properties  and  which 
is  not  met  out  of  ordinary  operating  expenses  revqals  substantial 
diiferences,  but  inasmuch  as  proper  corrections  will  be  applied 
when  the  Commission  determines  reasonable  operating  expenses 
for  the  companies,  it  is  clear  that  no  ill  result  can  be  entailed 
upon  the  patrons  by  the  continuance  of  the  fund.  As  a  matter 
of  fact,  the  reserve  operates  as  a  safeguard  against  unusual  re- 
placement charges  occurring  at  a  time  when  the  companies  might 
not  be  in  financial  position  to  readily  care  for  them,  and  in  this 
way  also  affords  Intimate  protection  to  the  interests  of  the  com- 
panies and  their  patrons. 
P.U.R.1»21B. 
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[20]  Valuation  Expenses.  From  AfJril,  1919,  to  August, 
1920,  inclusive,  the  companies  charged  to  the  general  and  mis- 
cellaneous account  the  sum  of  $174,923.15,  representing  the  cost 
of  valuation  proceedings  before  this  Commission. 

Proceedings  of  this  nature  normally  are  not  of  frequent  occur- 
rence, and  in  similar  cases  heretofore  arising  before  the  Commis- 
sion, we  have  held  that  valuation  expenses,  if  of  considerable 
amounts,  should  be  spread  over  a  term  of  years  depending  upon 
the  particular  facts  in  each  case.  In  this  way  the  burden  is  not 
so  severe  upon  the  company,  and  in  the  fixing  of  rates,  there  is 
afforded  a  greater  degree  of  protection  to  the  patrons.  The  evi- 
dence in  this  case  does  not  show  that  the  charges  incurred  for 
valuation  expenses  are  excessive,  and  we  are,  therefore,  of  the 
opinion  that  all  requirements  in  this  case  will  be  met  if  these 
expensl^s  shall  be  considered  as  spread  over  a  period  of  five  years. 

Back  Pay,  In  the  month  of  August,  1920,  the  companies  paid 
$145,335.74  in  back  wages  for  the  months  of  June  and  July, 
1920.  In  the  determination  of  proper  operating  expenses  upon 
whicli  to  base  the  rates  hereinafter  authorized,  due  consideration 
has  been  given  this  sum. 

[21]  Unusual  Maintenance,  In  the  brief  filed  in  this  case  by 
the  city  of  Chicago,  counsel  (Brief,  page  46),  states: 

"The  city  contends  and  has  contended  right  along  that  the 
maintenance  accounts  have  been  loaded  ever  since  the  application 
for  an  increase  in  rates. 

"The  city  (Brief,  page  53),  therefore,  maintains  that  the 
operating  expenses  of  the  companies  should  be  cut  down  by  not 
less  than  three-quarters  of  a  million  dollars  which  is  now  being 
expended  on  maintenance  and  against  which  reserves  should  have 
been  created  in  the  earlier  years  of  the  company." 

In  the  consideration  of  comparative  maintenance  costs  the 
expenditures  for  those  purposes  in  past  years  as  shown  by  the 
books  of  petitioners  will  be  helpful.  The  amounts  spent  for 
maintenance  of  way  and  structures  and  of  equipment  during  the 
past  six  years  are  shown  in  Table  Xo.  17  on  page  289. 

Table  No.  17  shows  the  costs  of  maintenance  of  roadway  and 
of  equipment  have  risen  rapidly,  and  in  the  first  eleven  months 
of  1920  were  more  than  double  the  outlays  incurred  for  similar 
P.U.R.1921B. 
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TABLE  17. 

Expenditures  for  Maintenance  Chicago  Elevated  Railtcaya, 

1915  to  1920,  Inclusive. 

(From  Commission  Exhibit  No.  8.) 


Item. 

Year  Ended  December  31, 

First 

11    M«« 

1915. 

1916. 

1917.            1918.    j        1910.     '        1920. 

Mainte- 
nance 
way  and 
struc.  .. 

Mainte- 
nance "of 
equip,  . . 

$532,265 
573,971 

$526,508 
603,810 

$638,570 
&73,517 

$569,110 
724,323 

i 

$1,036,480  $1,562,382 
1,032,497     1,266,494 

$1,106,2361  $1,130,318 

$l,312,087|$l,293,433i$2,068,977  $2,828,876 

purposes  in  anv  prewar  year  of  which  we  have  record.  For  the 
greater  outlays  there  are  two  principal  explanations — (1)  that 
more  than  the  average  work  has  been  done  in  the  past  two  years, 
and  (2)  that  necessary  labor  and  materials  have  greatly  in- 
creased in  costs. 

In  the  order  of  the  Commission  entered  in  this  case  July  31, 
1920,  it  is  stated : 

"Evidence  clearly  shows  that  during  the  past  year  the  com- 
panies have  spent  much  more  for  maintenance  of  road  and  equip- 
ment than  the  average  in  the  eight  years  prior  to  1919.  After 
making  due  allowance  for  increased  costs  of  labor  and  materials 
it  is  obvious  that  in  the  past  year  a  larger  volume  of  work  than 
usual  has  been  done." 

James  Walker,  Chicago,  a  consulting  engineer,  who  appeared 
in  behalf  of  petitioners,  placed  in  evidence  a  table  showing  the 
relative  costs  to  the  companies  of  maintenance  work  during  the 
years  1915  to  1920,  inclusive.  From  the  records  of  petitioners 
Walker  secured  the  costs  of  a  large  number  of  materials  used  in 
the  maintenance  of  roadway  and  equipment,  and  allocated  to 
each  the  relative  proportion  of  labor  and  material  costs,  based 
upon  the  prices  paid  by  the  companies,  the  result  showing  the 
relative  purchasing  power  of  the  dollar  in  each  of  the  several 

years.     Based  on  his  computations,  Walker  finally  eame  to  the 

conclusion  (Rec,  900),  that  in 

"1915  the  value  practically  was  $1.00;  in  1916,  93  cents; 

1917,    82  cents;  1918,  69  cents;   1919,   54  cents;  1920,  47.7 

cents.    ..." 

If  Walker's  ratios  be  applied  to  the  expenditures  for  mainte- 

P.U.B.1921B.  19 
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nance  shown  in  Table  Xo.  17  above,  it  is  at  once  apparent  that 
the  amount  of  maintenance  work  done  by  the  companies  during 
the  past  two  years  is  considerably  in  excess  of  that  normally  done  - 
in  past  years. 

This  conchision  is  also  substantiated  by  figures  (Commission 
Exhibit  Xo.  8,  page  17),  prepared  from  the  companies'  records 
by  W.  M.  Hammond,  chief  •accountant  of  the  Commission.  As  a 
normal  basis  for  showing  the  relative  increases  in  the  costs  of 
labor  and  materials,  Hammond  assumed  the  costs  to  the  com- 
panies in  1912  to  1916,  inclusive.  Of  the  total  costs  for  main- 
tenance of  roadway  and  structures  Hammond  allocated  60  per 
cent  to  labor  and  40  per  cent  to  materials,  while  the  costs  for 
maintenance  of  equipment  were  proportioned  upon  the  basis  of 
65  per  cent  to  labor  and  35  per  cent  to  materials.  The  results 
secured  by  Hammond  are  summarized  in  Table  18 : 

•TABLE  18. 
Chicago  Elevated  Railways  Showing  Increases  in  Costs  of  Labor  and 

Materials. 

1916  to  1920,  Inclusive. 

(From  Commission  Exhibit  No.  8.) 


Item. 


Average 
1912-1916 
inclusive. 


1917, 


1918. 


1919. 


1920.1 


Maintenance  Way  and 
Structures. 

Labor— 60%   

Materials — 40% 


Total  cost 

%  Increase  over  1912- 

1916  

Average   hourly    wages 

( cents )     

%  Increase  over  1912- 
1916 

Labor  

Materials 

Maintenance  of   Equip- 
ment. I 

Labor — 657©   

Materials— 35% 


$348,748 
232.498 


$386,048    $341,488 
257,365      227,649 


$622,007 
414,671 


$1,063,658 
709.106 


$581,246 


27.65 


Total  cost   

%  Increase  over  1912- 

1916   

Average   hourly   wages 

(cents)    

%  Increase  over  1912- 
1916 

Labor — 06%   

.   Materials — 35% 


$356,335 
191,87-2 


$643,413 
10.7 
32.08 


16.0 
42.0 


$437,784 
235,730 


$569,147 
—2.1 

38.28 


38.4 
65.0 


$470,809 
253,513 


$1,036,678 
78.3 
50.45 


82.3 
65.0 


$671,125 
361,375 


$1,772,764 
204.5 
75.93 


174.6 
98.8 


$949,042 
511,022 


$548,207 


27.56 


$673,514 

22.8 

31.23 


13.4 

20.8 


$724,322 
32.1 
39.19 


42.3 
74.0 


$1,032,500 
83.3 
54.54 


97.7 
69.0 


$1,460,064 
166.4 
80.04 


190.4 
74.5 


1  Based  on  results  in  June,  July  and  August,  1920. 
P'.U.R.1921B. 
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The  evidence  in  this  case  affords  detailed  infonnation  for 
many  years  concerning  the  costs  of  maintenance,  power,  conduct- 
ing transportation,  and  general  and  miscellaneous  expenses^ 
Analysis  of  these  costs  clearly  shows  that  during  the  past  year 
the  companies  have  done  a  volume  of  maintenance  work  consid- 
erably in  excess  of  the  normal  average  in  preceding  years,  with 
the  result  that  its  total  maintenance  costs  have  been  increased 
i»bout  $400,000  in  each  of  the  last  two  years.  Hence,  in  deter- 
mining proper  allowances  for  future  maintenance  expenses,  the 
Commission  will  give  this  fact  due  consideration  and  base  ita 
findings  upon  the  normal  requirements  for  these  purposes. 

After  considering  all  the  evidence  and  arguments  in  this  case 
the  Commission  is  of  the  opinion,  and  finds,  that  in  the  ensuing 
year  the  companies  wijl  require  for  maintenance  of  way  and 
structures  $1,485,000;  for  maintenance  of  equipment,  $!„- 
500,000;  for  power,  $1,490,000;  for  conducting  transportation,, 
$7,575,000;  for  traffic,  $35,000;  for  general  and  miscellaneoua 
expenses,  including  one-fifth  of  accrued  valuation  expenses^ 
$760,000 ;  for  taxes  and  car  licenses,  $1,070,000 ;  and  for  rent- 
als, $370,000;  or  a  total  of  $14,285,000.  It  is  of  interest  to 
note  the  close  agreement  of  this  sum  with  that  in  our  order 
entered  in  this  case  July  31,  1920,  wherein  similar  expenses  were 
estimated  at  $13,945,000,  not  including  approximately  $35,000 
to  care  for  the  one-fifth  allowance  for  valuation  expenses. 

Table  15  shows  that  in  1920  the  companies  carried  about  190,- 
630,210  revenue  passengers,  and,  for  the  purposes  of  estimating 
probable  revenues  during  the  ensuing  year  under  the  fares  here- 
inafter authorized,  we  shall  assume  a  like  amount  of  traffic. 
Based  upon  this  assumption,  the  Commission  finds  that  in  the 
ensuing  year  the  companies  will  earn,  including  revenues  from 
sources  other  than  transportation  of  passengers,  approximately 
$18,400,000.  Deducting  from  this  amount  the  foregoing  ex- 
penses amounting  to  $14,285,000,  together  with  the  allowance 
for  depreciation,  $468,000,  hereinbefore  fixed,  there  remains  to 
provide  for  return  upon  investment,  the  sum  of  $3,647,000. 

The  last  line  in  Table  16  shows  that,  in  the  years  1913  ^9 
1917,  inclusive,  the  companies  had  an  average  annual  amounft 
of  $2,947,745  available  for  depreciation  and  return  upon  invest- 
ment, or  $1,140,255,  less  than  the  sum  we  estimate  the  rates 
P.U.E.1021B. 
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hereinafter  authorized  will  provide  for  similar  purposes.     Since 

1917,  because  of  rapid  increases  in  the  costs  of  operation  as  a 
result  of  the  war,  net  earnings  have  been  less  than  during  pre- 
war years. 

This  Commission  came  into  existence  January  1,  1914,  at 
which  time  the  fare  upon  the  elevated  railroads  was  5  cents, 
or  the  same  rate  as  upon  the  Chicago  Surface  Lines.  Unified 
operation  of  the  elevated  lines  under  the  5-cent  fare  was  placed 
in  operation  in  November,  1913,  a  short  time  prior  to  the  cre- 
ation of  this  Commission,  and  also  about  the  time  universal 
transfers  were  placed  in  effect  by  the  street  railway  companies. 
Not  until  September,  1918,  did  the  elevated  lines  apply  to  this 
Commission  for  higher  rates,  although  for  nearly  five  years  it 
had  been  in  existence  and  was  prepared  to  dispose  of  any  appli- 
cation of  the  c6mpanies  for  higher  fares  -in  accordance  with  the 
merits  of  the  case.  Because  of  their  failure  to  ask  relief  at  our 
hands,  it  appears  a  reasonable  assumption  they  were  satisfied 
with  the  results  of  their  operations  and  considered  themselves  as 
receiving  a  fair  rate  for  the  services  they  rendered. 

However,  in  September,  1918,  the  companies  made  applica- 
tion to  the  Commission  for  higher  fares,  their  action  being  pred- 
icated upon  a  substantial  wage  increase  awarded  to  their 
employees  by  the  National  War  Labor  Board.  Acting  upon  this 
application,  the  Commission  authorized  the  companies  to  place 
in  effect  a  6-cent  fare,  or  1  cent  higher  than  charged  by  the  Chi- 
cago Surface  Lines.  Since  this  increase,  both  the  elevated  and 
the  street  railway  fares  have  been  increased  at  various  times, 
but  at  no  time  has  the  differential  exceeded  two  cents.  At  the 
present  time  cash  fares  on  the  elevated  lines  are  10  cents,  or 
tickets  may  be  had  at  the  rate  of  8J  cents  each.  The  present 
street  railway  fare  in  Chicago  is  8  cents,  hence  the  differential 
is  J  cent  or  2  cents,  depending  upon  whether  tickets  or  cash  are 
used  for  elevated  fares.  In  1919,  the  revenue  passengers  carried 
by  the  elevated  lines  were  about  thirteen  million  less  than  in 

1918,  under  the  5-cent  fare,  and  in  1920,  about  seven  million 
less  passengers  were  carried  than  in  1918.  When  it  is  consid- 
ered that  for  all  except  a  small  part  of  their  business,  the  elevat- 
ed lines  must  actively  compete  with  the  Chicago  Surface  Lines, 
P.U.R.1921B.  . 
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Steam  railroads,  and  other  transportation  agencies,  it  seems  plain 
that  a  differential  greater  than  that  now  in  effect  would  cause  a 
substantial  loss  of  business. 

Again  referring  to  Table  16,  it  is  seen  that  in  1920,  the 
operating  experfees  of  the  companies  were  approximately  $7,- 
616,000  greater  than  in  1916,  while  the  revenues  were  about 
•$8,534,000  greater.  Hence,  under  the  rates,  now  in  force,  the 
companies  have  increased  their  net  earnings  about  $918,000  over 
1916,  which  compares  favorably  with  the  average  results  for  the 
five  years,  1913  to  1917,  inclusive,  wherein  the  companies  had  a 
net  return  on  the  average  $1,140,255  less  than  we  estimate  will 
accrue  to  them  in  the  ensuing  year  under  the  rates  hereinafter 
authorized.  Hence,  considering  all  the  evidence  in  this  case,  the 
Commission  is  of  the  opinion  that  substantial  justice  will  be  done 
all  parties  if  the  present  fares  are  continued  in'  effect.    • 

[22]  Further,  it  must  be  manifest  to  all  that  our  nation  is 
now  upon  the  threshold  of  important  economic  readjustments 
which  will  hasten  the  return  to  normal  industrial  conditions. 
The  trend  towards  lower  prices  is  too  pronounced  to  be  ignored, 
and  its  effects  may  properly  be  taken  into  account  by  us  in  the 
instant  case  as  it  has  in  the  recent  past.  In  application  of  the 
Freeport  Gas  Company  for  higher  rates,  decided  by  the  Com- 
mission, November  1,  1920  (P.TJ.R.1921A,  679,  686),  it  is 
stated : 

"It  is  clear  that  the  inevitable  reaction  from  war  prices  is 
already  well  under  way  in  this  country  and  the  signs  of  financial 
depression  now  so  prevalent  about  us  cannot  be  ignored  .  .  . 
it  must  be  evident  to  even  casual  investigators  that  industrial 
depression  must  effectively  operate  to  reduce  the  prices  of  oil, 
coal,  and  other  materials  essential  to  the  production  of  gas,  elec- 
tricity, and  other  utility  services.  It  now  is  a  matter  of  almost 
daily  testimony  before  this  Commission  that  labor  has  increased 
in  efficiency  within  the  past  few  months." 

[23]  Jurisdiction.  One  of  the  contentions  of  the  city  of  Chi- 
cago in  this  case  is  that  the  Elevated  Eailway  Companies  are 
subject  to  the  provisions  of  the  Act  of  May  27,  1907,  generally 
referred  to  as  the  Two-Cent  Passenger  Fare  Law.     It  is  said 

that  by  virtue  of  §  41  of  the  Public  Utilities  Act,  the  Commis- 
r.U.R.1921B. 
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sion  is  without  power  to  authorize  rates  which  do  not  conform 
to  the  limitations  fixed  by  the  Two-Cent  Passenger  Fare  Law. 

If  this  point  is  well  taken,  the  schedules  which  have  been  m 
effect  since  the  entry  of  the  first  temporary  order  of  November 
19,  1918,  contain  rates  which  are  unlawful.  The  appeal  of  the 
city  from  said  order  has  not  been  disposed  of  in  the  Circuit  Court 
of  Sangamon  County.  It  seems  there  has  been  ample  oppor-' 
tunity  to  obtain  a  judicial  determination  of  this  question  before 
this  time.  We  shall  not  now  change  the  rule  which  we  have  been 
following  relative  to  these  rates.  The  Two-Cent  Passenger  Fare 
Law  is  a  penal  section  and  subject  to  the  rule  of  confiscation. 
Cases  which  it  is  claimed  are  covered  by  it  must  appear  clearl.^ 
to  fall  within  the  scope  of  its  provisions.  It  does  not  necessarily 
apply  to  all  railroads  organized  imder  the  general  railroad  act 
Considering  the  history  of  that  legislation  and  the  evils  at  which 
the  act  was  directed,  and  reading  the  different  portions  of  the 
act  in  their  relation  to  each  other,  we  think  that  the  general  as- 
sembly did  not  intend  that  it  should  apply  to  railroads  of  the! 
kind  which  are  under  consideration  in  this  case.  We  hold,  thevt?- 
fore,  that  the  schedules  hereinafter  authorized  do  nqt  confli«:t 
with  the  provisions  of  said  Act  of  May  27,  1907. 

[24]  Another  point  made  by  counsel  for  the  city  is  that  the 
schedules  now  in  force  conflict  with  the  provisions  of  the  act  to 
prevent  extortion  and  unjust  discrimination,  approved  May  2, 
1873.  \  Under  the  rules  stated  in  State  Public  Utilities  Commis- 
sion ex  rel.  Baber  v.  Cleveland,  C.  C.  &  St.  L.  E.  Co.  283  111. 
374,  P.U.K.1918D,  788,  119  N.  E.  310,  the  provision  of  the  rail- 
road statute  as  to  discriminations  were  superseded  by  §§  39,  40, 
and  other  related  sections  of  the  Public  Utilities  Act.  The  rates 
hereinafter  authorized  do  not  conflict  with  any  of  the  provisions 
of  the  Public  Utilities  Act  relative  to  discrimination. 

Taking  into  consideration  all  the  evidence  in  this  case,  the 
Commission  is  of  the  opinion,  and  finds,  that  the  present  rates, 
which  are  those  authorized  in  our  order  of  July  31,  1920,  are 
just  and  reasonable  and  should  be  continued  in  effect. 

It  is  therefore  ordered  that  the  Metropolitan  West  Side  Ele- 
vated Railway  Company,  the  ]S'orthwestem  Elevated  Railroad 

Company,  the  South  Side  Elevated  Railroad  Company,  and  Sam- 
P.U.R.192IB. 
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uel  InsuU,  as  Eeceiver  of  the  Chicago  &  Oak  Park  Elevated  Rail- 
road Company,  be  and  the  same  are  hereby  authorized  and  re- 
quired to  continue  in  effect  their  schedules  of  rates,  charges,  and 
rules,  now  in  force,  and  which  are  those  authorized  in  the  or.der 
of  the  Commission  entered  in  this  case  on  July  31,  1920. 

It  is  understood  that  in  the  entry  of  this  order  the  Commis- 
sion has  in  view  the  possibility  and  probability  of  readjustments 
of  operating  expenses  resulting  from  a  return  to  normal  condi- 
tions, and,  as  to  such  questions  as  well  as  to  all  questions  relative 
to  the  sufficiency  and  adequacy  of  service  furnished  to  patrons  by 
the  companies  herein  involved,  the  Public  Utilities  Act  provides 
proper  remedies  for  all  such  situations  if  and  when  they  severally 
arise;  and,  as  to  such  matters,  the  right  is  reserved  to  the  par- 
ties hereto  to  present  them  to  the  Commission  at  any  tinae  by 
appropriate  proceedings. 

All  concur.      » 


IOWA  BOARD  OF  RAIIjROAD  COMMISSIONERS. 

WATERLOO,  CEDAR  FALLS  &  NORTHERN  RAILWAY 

COMPANY. 

V, 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 

[Docket  A-3482.] 

Commisaiona  —  Jurisdiction  —  Constitutional  questions, 

1.  The  Iowa  Commission  has  jurisdiction  to  pass  upon  constitu- 
tional questions  only  in  extreme  cases,  if  ever. 

Crossings  —  Jurisdiction  of  Commission. 

2.  The  Iowa  Commission  is  without  jurisdiction  to  require  a  street 
railway  to  stop  its  trains  before  crossing  over  interurban  railway  tracks 
at  grade. 

[December  3,   1920.] 

C0MPI.AIXT  demanding  stopping  of  trains  on  steam  railroads 

before  crossing  tracks  of  interurban  railway  at  grade ;  dismissed. 

Appearances:     Charles  E.  Pickett  and  Frank  E.  Farwell, 

attorneys,  Waterloo,  Iowa,  for  the  complainant.    J.  M.  Grimm, 
P.U.K.1021B. 
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Attorney,    Cedar,  Eapids,    Iowa;    Floyd    Philbrick,    Attorney, 
Cedar  Eapids,  Iowa,  for  the  defendant. 

By  the  Board :  The  petitioner  in  this  case  is  operating  what 
is  known,  under  §  2033-a  of  the  Code  Supplement  of  1913,  as 
an  interurban  railway,  running  in  and  between  the  cities  of 
Waterloo  and  Cedar  Rapids,  as  well  as  in  and  to  other  cities, 
doing  a  general  business  as  a  carrier  of  passerigers,  freight,  mail, 
and  express.  In  its  complaint  it  alleges  "that  its  freight  trains," 
although  electrically  operated,  contain  frequently  from  thirty  to 
forty  ordinary  freight  cars  and  an  electric  locomotive''  which  are 
operated  daily,  and  in  addition  thereto  it  operates  some  sixteen 
passenger  trains  daily  between  said  cities,  some  of  the  trains 
being  two  passenger  car  trains^  and  not  infrequently  during  cer- 
tain parts  of  the  year  trains  of  six  or  seven  passenger  cars.  That 
a  part  of  its  line  in  the  city  of  Cedar  Rapids  is  built  on  the  east 
side  of  Wenig  Road,  and  at  North  12th  street  it  crosses  the 
Illinois  Central  Railroad. Company's  tracks  at  a  common  grade, 
and  at  a  point  about  1,325  feet  south  thereof  it  crosses,  at  grade, 
the  track  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, both  of  said  roads  being  main  lines,  operated  by  steam 
power.  That  complainant's  trains,  "made  up  of  an  electric  loco- 
motive and  of  ten  to  forty  or  more  ordinary  freight  cars,"  make 
four  movements  over  the  crossing  at  12th  street,  each  day,  some 
of  these  movements  being  in  the  nighttime.  That  the  distance 
from  the  12th  street  crossing  to  the  crossing  "of  the  Milwaukee 
Railway  is  barely  sufficient  to  permit  the  stopping  and  standing 
of  thirty-two  freight  cars  and  an  electric  locomotive  so  that  the 
same  will  clear  both  crossings."  That  the  Illinois  Central  Rail- 
road, from  the  north,  approaches  the  12th  street  crossing  with  a 
"compound  curve"  and  "down  grade  towards  the  crossing,"  and 
that  "it  is  impossible  for  the  defendant's  employees  in  charge  of 
its  trains  to  see  said  crossing,  or  a  train  using  said  crossing,  until 
defendant's  train  is  within  1,100  feet,  "or  even  nearer,  to  said 
crossing."  That  because  of  said  curves  and  the  obstructions  to 
view  it  is  impossible  for  the  petitioner's  employees  standing  on 
the  crossing  to  see  defendant's  trains  coming  into  Cedar  Rapids 
from  the  north  until  the  same  are  within  1,100  feet,  or  nearer, 
to  said  crossing.     That  the  Milwaukee  refuses  to  stop  its  trains 

r.U.R.1921B. 
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on  approaching  said  crossing,  and  its  trains  pass  over  this  cross- 
ing at  a  speed  of  16  to  25  miles  per  hour,  and  that  *'there  is 
great  danger,  and  almost  certainty  of  collision,  with  resulting 
loss  of  property,  if  not  life,  if  defendant  does  not  stop  its  trains 
before  using  said  crossing/^  Therefore,  the  petitioner  asks  that 
an  order  be  made  requiring  the  defendant  to  stop  its  trains  be- 
fore using  the  crossing  in  question,  or  that  such  order  be  made 
respecting  the  fnode  of  operation  as  will  remove  the  danger  and 
hazard  of  collision. 

The  respondent  admits  that  the  railroad  crossings  are  located, 
and  that  the  operations  of  each  of  the  roads  are,  substantially 
as  stated  by  the  petitioner,  and  alleges  that  by  virtue  of  the  stat- 
utes of  this  state  it  is  not  required  to  stop  its  trains  before  pass- 
ing over  the  12th  street  crossing  of  the  petitioner,  denies  the 
jnrisdicion  of  this  Commission,  and  claims  a  former  adjudica- 
tion of  the  very  question  involved  in  this  cause. 

Other  matters  are  set  out  in  the  pleading  of  both  parties,  but 
we  have  here  set  out  sufficient  to  present  the  real  matter  in  con- 
troversy. The  case  has  been  argued  and  presented  in  a  very 
painstaking  way. 

The  controversy  arises  by  reason  of  §  2033-e  of  the  1913  Code 
Supplement,  which  read?  as  follows : 

'^Wherever  the  tracks  of  an  interurban  railway  cross  tho 
tracks  of  any  steam  railway  at  grade,  the  steam  railway  shall 
have  the  right  of  way  and  not  be  compelled  to  stop  its  trains,  and 
the  interurban  railway  company  opi^rating  said  line  shall  cause 
its  cars  to  come  to  a  full  stop  not  nearer  tiian  10  feet  nor  further 
than  50  feet  from  such  crossing,  and  before  proceeding  to  cross 
said  steam  railway  tracks  shall  cause  some  person  in  its  employ 
first  to  cross  said  track  ahead  of  said  car  or  cars  and  ascertain  if 
the  way  "is  clear  and  free  from  danger  for  the  passage  of  said 
interurban  cars,  and  said  interurban  cars  shall  not  proceed  to 
cross  until  signalled  to  do  so  by  such  person  employed  as  afore- 
said, or  said  way  is  clear  for  such  passage  over  said  tracks. 
Every  person  in  charge  of  any  interurban  car  or  cars,  who  wil- 
fully fails  to  comply  with  the  provisions  hereof  and  fails  to  brim^ 
the  car  or  cars  which  he  has  in  charge  to  (a)  stop,  or  causes  the 
same  to  cross  said  steam  railway  tracks  before  the  way -is  clear 
or  he  is  signaled  to  do  so,  shall  be  subject  to  a  fine  of  not  less 
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than  $100  nor  more  than  $200  or  imprisonment  in  the  connty 
jail  not  to  exceed  twelve  months  in  the  discretion  of  the  court. 
Xo  steam  railway  shall  obstruct  the  free  passage  of  the  cars 
of  an  intersecting  intenirban  railway  at  such  crossing.'' 

The  petitioner  claims  if  this  statute  is  construed  literally,  the 
effect  is  to  deny  to  it  and  its  property  the  equal  protection  of  the 
law,  and,  therefore,  it  is  unconstitutional.  That  Code,  §  2112, 
confers  on  the  Board  "general  supervision  of  all  the  railroads  of 
the  state''  and  that  Code  Supplement  1913,  §  2113,  provides  as 
to  the  powers  and  duties  of  this  Commission  as  follows : 

"It  shall,  from  time  to  time,  carefully  examine  into  and  in- 
spect the  condition  of  each  railroad,  its  equipment  and  the  man- 
ner'of  its  conduct  and  management  with  regard  to  public  safety 
and  convenience.'' 

That  this  grant  and  power  of  supervision  is  broad  enough  to 
enable  the  Board  to  require  the  respondent  to  so  operate  its  trains 
at  the  crossing  in  question  as  to  eliminate  the  hazard  to  its  own 
property  and  that  of  the  other  carriers,  and  to  its  employees  and 
passengers,  and  the  employees  and  passengers  of  petitioner. 

The  history  of  this  crossing  of  the  Illinois  Central  Kailroad 
by  the  Waterloo,  Cedar  Falls  &  Xorthern  Railway  is  largely  a 
matter  of  record  in  the  courts.  The  actual  crossing  was  made 
on  or  about  the  30th  day  of  August,  1914,  and  shortly  before 
that  the  Illinois  Central  Railroad  commenced  an  action  to  enjoin 
the  building  of  the  crossing,  and  afterwards  amended  its  petition 
and  asked  that  the  Waterloo,  Cedar  Falls  &  Xorthern  Railway 
Company  be  required  to  install  an  interlocking  crossing;  which 
action  was  resisted  by  the  petitioner  in  this  case,  the  claim  be- 
ing made  by  it  that  the  provisions  of  the  statutes  of  this  state 
with  relation  to  interlocking  crossings  did  not  apply  to  it  as  an 
interurban  railroad.  The  case  was  finally  disposed  of  by  tlie 
supreme  court  of  this  state,  in  Illinois  C.  R.  Co.  v.  Waterloo,  O. 
F.  &  X.  R.  Co.  —  Iowa  — ,  173  X.  W.  288,  where  it  was  held 
that  the  provisions  of  the  Code  with  reference  to  interlockiui; 
crossings  "never  had  any  application  to  a  case  of  this  kind,  and 
that  the  duty  of  an  interurban  company  with  reference  to  su;'li 
a  crossing  on  a  city  street  was  defined  by  statute  for  the  first 
time  in  Code  Supplement  2033-e." 

[1]   This  Commission  only  in  extreme  cases  indeed,  if  ever, 

P.U.R.1921B. 
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would  have  the  right  to  pass  upon  constitutional  questions;  there- 
fore, that  part  of  the  petitioner's  contention  may  be  dismissed 
without  further  consideration. 

The  Board  of  Railroad  Commissioners  of  Iowa  is  a  creature 
of  the  legislature-  and  has  no  powers  except  such  as  are  expressly 
granted  to  it  or  are  by  necessary  implication  requisite  to  enable 
it  to  discharge  its  duties.  The  legislature  of  the  state  has  very 
fully  covered  the  subject  of  railroad  crossings  at  grade,  as  will 
be  seen  by  reference  to  Code  §  2073,  requiring  trains  to  stop  not 
less  than  200  feet  nor  more  than  800  feet  before  passing  over 
grade  crossings.  This  was  by  act  of  the  Twentieth  General 
Assembly  and  before  there  were  any  railroads  in  the  state  using^ 
electric  power.  Section  2060  to  §  2Q63,  inclusive,  of  the  Code^ 
provides  for  interlocking  plants  at  grade  crossings,  such  sections 
being  by  act  of  the  Twenty-fifth  General  Assembly,  and  before 
there  were  any  interurban  roads  in  the  state.  In  1902  the  legis- 
lature enacted  a  statute,  referred  to  above  as  Code  Supplement, 
§  2033-e,  and  which  is  herein  copied  in  full.  The  reason  for  the 
enactment  of  Code  Supplement,  §  2033-e  may  be  found  in  the 
fact  that  in  1902  interurban  railways  were  then  only  in  their 
infancy  and  were  doing  little  more  than  a  passenger  business; 
their  trains  rarely  consisted  of  more  than  one  or  two  cars.  Such 
trains  were  easily  controlled  and  their  stops  were  inexpensive^ 
both  in  power  and  in  time.  In  that  year  there  were  no  long 
freight  trains  on  interurban  railways.  In  1917,  when  the  stat- 
utes with  reference  to  trains  stopping  at  crossings  and  interlock- 
ing plants  were  amended,  and  attempted  to  be  amended,  thero 
were  long  freight  trains  on  interurban  railways.  In  the  report 
of  this  Commission  for  1902  it  is  stated : 

"The  report  of  this  Board  for  this  year  does  not  include  the 
operation  of  any  electric  interurban  lines  except  the  Waterloo  & 
Cedar  Falls  Rapid  Transit  Company,  which  is  operated  partially 
by  electricity,  as  none  were  completed  and  in  operation  by  June 
30th." 

In  1904  the  total  freight  earnings  of  all  interurban  railways 
in  this  state  were  $50,267.77.  In  1917  the  total  freight  earn- 
ings of  such  railroads  were  $1,111,402.35. 

In  1917,  three  years  after  the  case  in  173  N.  W.,  288,  was 

commenced,  and  wherein  it  was  held  that  Code,  §  2063,  provid- 
P.U.R.1021B. 
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ing  for  interlocking  crossings,  did  not  apply  to  interurban  cross- 
ings, a  statute  was  enacted  under  which  provision  was  made  for 
interlocking  crossings  in  cases  where  "one  railway  company  or 
interurban  railway  company  desires  to  cross  with  its  tracks  those 
of  another  railway  or  interurban  railway  at  gi^de.'^  See  chap- 
ter 353,  Acts  of  the  37th  General  Assembly.  And  the  same  leg- 
islature attempted  to  amend  Code,  §  2073,  to  provide  for  stops 
by  both  steam  roads  and  interurban  roads  at  grade  crossings, 
where  the  interurban  trains  are  composed  entirely  of  passenger 
cars,  and  also  attempted  to  repeal  §  2033-e,  Code  Supplement 
1913,  and  to  give  authority  to  the  Board  of  Railway  Commis- 
sioners, upon  application  of  either  steam  or  interurban  railways, 
to  make  such  orders  requiring  trains  of  any  steam  road,  or 
freight  trains  of  any  interurban  railway,  to  stop  at  any  crossing 
within  the  limits  of  any  city  or  incorporated  town,  as  in  its 
judgment  should  be  necessary  for  the  public  safety.  Evidently, 
this  legislation  failed  to  become  a  law  only  through  oversight, 
(See  page  469,  Acts  of  the  37th  General  Assembly.) 

In  construing  and  applying  a  statute,  the  intention  of  the  leg- 
islature is,  of  course,  first  to  be  sought  in  the  language  of  the 
statute  itself.  The  history  of  the  statute  and  the  surrounding 
facts,  and  the  conditions  at  the  time  the  Statute  was  enacted, 
and  the  subsequent  legislation  and  attempts  to  legislate  by  the 
same  body,  touching  the  same  subject,  are  helpful  in  arriving 
at  the  real  meaning  and  intent  of  the  legislature. 

The  present  manner  of  operation  on  the  part  of  the  Illinois 
Central  Railroad  is  attended  with  the  same  hazard  in  the  case 
of  freight  trains  on  the  interurban  as  would  exist  if  both  roads 
were  operated  by  steam. 

[2]  We  think  that  §  2033-e,  Code  Supplement  1913,  means 
just  what  it  says.  The  legislature  having  given  to  the  steam 
road  the  right  to  cross  over  an  interurban  railway  track  at  grade, 
without  stopping,  it  is  not  within  the  power  of  this  Commission 
to  make  an  order  requiring  it  to  stop  before  making  such  cross- 
ing. 

The  application  must  be,  and  is,  dismissed. 

Dwight  H.  Lewis,  Chairman,  Jno.  A.  Guiher  and  Chas.  Web- 
ster, Commissioners.  -^- 

P.U.R.1921B. 
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VTEW  JERSEY  BOARD   OF  PUBLIC  UTIIilTY   COMMISSIONERS. 

MRS.  M.  BENNETT 

V. 

PUBLIC  SERVICE  GAS  COMPANY. 

Service  —  Jurisdiction  of  Commission  —  Charge  for  cutting  through 
pavement. 

The  questions  whether  a  charge  of  a  township  for  permitting  a  gas 
company  to  cut  through  a  pavement  in  order  to'  extend  service  to  a 
prospective  customer  is  a  proper  regulation,  is  legal,  is  excessive,  and, 
if  legal,  by  whom  payable,  are  for  the  courts  to  decide  and  not  for  the 
New  Jersey  Commission. 

[December  21,  1920.] 

Complaint  involving  municipal  charge  for  permit  to  remove 
pavement  for  extension  of  gas  service;  dismissed. 
Appearances :  L.  D.  H.  Gilmour  for  respondent. 

By  the  Commission:  The  complainant  is  a  tenant  occupying 
a  dwelling  house  facing  Haddon  avenue  on  the  second  lot  from 
the  comer  of  the  intersection  of  Cooper  street  and  said  Haddon 
avenue,  Westmount,  New  Jersey.  There  are  gas  mains  in  both 
of  the  said  streets,  but  Haddon  avenue  is  improved  with  an  ex- 
pensive pavement  and  the  township  conmiittee  of  Haddon  town- 
ship will  not  permit  the  same  to  be  opened  for  any  purpose  with- 
out the  payment  of  $10.  Both  the  complainant  and  the  gas 
company  declined  to  pay  such  fee,  Mrs.  Bennett  claims  it  is  a 
tax  or  imposition  which  the  corporation  is  obliged  to  pay  in 
carrying  on  its  business. 

In  order  to  avoid  the  payment  of  the  sum  required  for  the 
permit,  the  complainant  suggests  that  a  gas  pipe  be  laid  from 
Cooper  street  across  the  vacant  lot  on  the  comer  of  Haddon 
avenue  and  Cooper  street  to  the  premises  she  occupies.  The 
owner  of  the  vacant  lot  is  not  disclosed  but  it  is  neither  Mrs.  Ben- 
nett nor  her  landlord.  In  any  event,  it  is  undesirable  to  run  a 
gas  service  across  lots  of  different  ownership  that  are  likely  to  be 
built  on  later,  even  if  a  temporary  permit  from  the  owner  or  own- 
ers should  be  obtained,  and  of  course  it  is  understood  this  Board 
has  no  power  to  direct  such  an  extension.    The  gas  company  is 

willing  to  install  the  gas  service  if  the  permit  is  obtained. 
P.U.R.1921B. 
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The  sura  of  $10'  required  by  Iladdon  township  is  not  a  deposit 
to  assure  the  proper  replacement  of  the  pavement,  but  rather  a 
charge  made  by  the  township  to  replace  the  pavement  after  it 
has  been  opened.  The  Board  being  of  the  opinion  that  such  a 
charge  is  unreasonable  tried  through  its  counsel  to  have  the  town- 
ship committee  amend  its  ordinance,  but  met  w^ith  no  success. 

In  the  final  analysis  the  questions :  Is  the  sum  of  $10  imposed 
by  the  township  authorities  a  proper  regulation;  is  the  amount 
excessive;  and  if  legal  must  the  charge  for  the  permit  be  paid 
by.  the  applicant  or  the  company,  are  purely  legal  and  must  be 
settled  by  the  courts. 

The  complaint  is  therefore  dismissed. 

Board  of  Public  Utility  Commissioners,  John  W.  Slocum, 
President,  George  F.  Wright,  Andrew  Gaul,  Jr.,  and  Harry  L. 
Knight 
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V. 

PUBLIC  SERVICE  COMMISSIOX. 

(230  N.  Y.  95,  129  N.  E.  220.) 

Discrimination  —  Granting  of  credit  —  Competition  —  Telegraph  <*oni' 
panics. 

One  telegraph  company  cannot  refuBe  credit  to  another,  using  its 
service,  on  the  mere  ground  that  the  latter  is  a  competitor,  where  this 
privilege  is  extended  to  other  customers. 

(HiscocK,  C.  J.  and  Cbane,  J.  dissent  in  part.) 

[November  30,  1920.] 

Appeai.  from  the  Supreme  Court,  Appellate  Division,  Third 
Department.  Certiorari  to  review  order  of  Public  Service  Com- 
mission requiring  Western  Union  Telegraph  Company  to  extend 
credit  to  Postal  Telegraph-Cable  Company.  The  Appellate  Di- 
vision reversed  the  order  and  directed  that  the  proceeding  be  dis- 
missed. Order  of  Appellate  Division  reversed  and  order  of 
Public  Service  Commission  affirmed  as  modified.    For  Commis- 
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sion   order,  see  P.U.R.1920A,   683.     For  Appellate  Division, 
decision,  see  P.U.R.1920F,  630,  183  X.  Y.  Supp.  659. 

Appearances:  D-Cady  Herrick,  William  W. iCook,  and  John 
L.  Farrell,  all  of  Xew  York  city,  for  appellant;  Francis  Ray- 
mond Stark  and  Ralph  H.  Overbaugh,  both  of  Xew  York  city, 
for  respondent. 

Elkus*  J. :  The  Postal  Telegraph  Company  and  the  Western 
Union  Company  are  competitors  in  the  business  of  transmitting 
messages  by  telegraph  throughout  the  United  States  and  have  been 
such  for  many  years.  Each  company  maintains  offices  and  has 
wires  in  various  of  the  cities  and  villages  of  the  state.  The  West- 
em  Union  Telegraph  Company  has  a  gi-eater  number  of  such 
oflSces  and  reaches  more  places  than  the  Postal  Telegraph  Com- 
pany, and  the  Postal  Telegraph  Company  is  in  communication 
with  some  villages  and  cities  which  the  Western  Union  Telegraph 
Company  does  not  reach. 

It  appears  that,  for  thirty  years,  it  has  been  the  custom  of  both 
companies  to  carry  on  business  with  their  customers  both  for  cash 
and  on  credit.  One  of  the  arrangements  has  been  to  charge  for 
telegrams  transmitted  at  the  end  of  each  month,  and  a  large  per- 
centage of  the  business  of  both  companies  is  done  upon  credit. 
This  practice  seqms  to  be  a  decided  advantage,  as  those  who  send 
many  telegrams  dislike  paying  comparatively  small  sums  with 
each  message  w^hen  delivered  to  the  company  for  transmission. 

The  Western  Union  Telegraph  Company  permits  any  subscrib- 
er of  the  telephone  companies  to  telephone  telegrams  over  the 
telephone  and  charge  such  telegrams  to  their  accounts  with  the 
telephone  company.  The  telephone  company  collects  for  the 
telegraph  company  as  its  agent.  For  thirty  years  the  Western 
Union  Company  has  extended  to  the  Postal  Telegraph  Company 
the  privilege  of  a  charge  account  for  all  telegrams  which  the 
Postal  Telegraph  Company  received  from  its  customers  for 
places  it  did  not  reach  by  its  wires  and  this  practice  was  main- 
tained until  August  1,  1919. 

The  Postal  Company  at  times  accepts  telegrams  from:  its  cus- 
tomers  which  it  is  either  partly  or  wholly  unable  to  transmit 
over  its  own  wires,  and  such  telegrams  may  be  entirely  trans- 
mitted over  the  wires  of  the  Western  Union  Company.     Such 
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.telegrams  have  been  delivered  to  the  Western  Union  Company's 
offices  either  just  as  they  have  been  received  or  else  a  copy  of 
same.  Where  the  telegram  can  be  transmitted  over  the  Postal 
Company's  wires  for  a  portion  of  its  distance,  it  has  been  the 
practice  in  some  cases  to  transmit  the  telegram,  as  far  as  it  can 
be  sent,  over  the  Postal  wires  and  from  that  point  to  transmit 
it  to  its  destination  over  the  Western  Union  wires.  The  prac- 
tice formerly  obtaining  with  reference  to  paying  for  tfiese  mes- 
sages has  varied.  Where  the  Postal  Company  received  cash 
from  the  customer,  they  claim  that  they  have  immediately  paid 
such  cash  to  the  Western  Union  Company ;  where  their  customer 
had  a  charge  account  and  such  customer  also  had  a  charge 
acccount  with  the  Western  Union  Company,  the  Postal  Com- 
pany did  not  pay,  nor  was  the  cost  of  such  message  charged 
against  the  Postal,  but  was  charged  directly  to  the  mutual  cuBto- 
mer  of  both  companies  by  the  Western  Union.  Where  the 
sender  was  a  customer  of  the  Postal  and  not  of  the  Western 
Union  Company,  the  cost  of  such  telegram  was  charged  to  the 
Postal  Company,  the  bill  being  sent  at  the  end  of  the  current 
month,  and  the  Postal  Company  has  always  paid  therefor. 

When  the  telegraph  companies  were  taken  over  by  the  Federal 
government  during  the  war,  this  practice  was  continued  by  the 
officials  in  charge  for  the  government.  Upon  the  return  of  the 
telegraph  system  to  the  companies  after  the  war,  both  companies 
'were  authorized  to  continue  to  charge  the  increased  rates  in  force 
under  government  control  during  the  war.  The  Western  Union 
Company  continued  to  charge  the  authorized  increased  r  3s, 
but  the  Postal  Company  decreased  its  rates  about  20  per  cent, 
and  then  the  Western  Union  Company  discontinued  the  practice 
of  permitting  the  Postal  Company  to  send  its  telegrams  for 
places  which  the  Postal  could  not  reach  upon  the  basis  of  credit 
and  would  only  accept  such  telegrams  when  accompanied  by  cash 
payment  for  them.  Their  former  practice  was  not  changed  as 
to  any  of  their  other  clients,  nor  as  to  other  corporations  own- 
ing telegraph  lines,  including  the  Marconi  and  the  cable  com- 
panies. The  Postal  Company  claims  that  at  times  the  refusal 
to  charge  their  telegrams  works  a  great  hardship  upon  them  and 
discriminates  against  them  and  their  customers  to  the  injury 
of  the  public  and  those  sending  messages.     It  was  at  first  inti- 
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mated  that  one  of  the  reasons  for  the  refusal  of  the  Western 
Union  Company  to  extend  credit  to  its  rival  was  that  it  was  not 
certain  of  its  financial  condition,  but  this  was  finally  disclaimed. 
It  was  finally  conceded  that  the  Postal  Company  is  financially 
amply  responsible  for  any  credit  extended  to  it  and  has  prompt- 
ly paid  all  charges  made  against  it  theretofore.  Upon  the  argu- 
ment of  the  appeal,  coimsel  for  the  respondent  said  that  the  only 
reason  for  the  refusal  of  credit  was  because  the  Postal  Company 
was  a  competitor. 

The  record  discloses  that  the  Postal  Company  receives  at 
times  large  numbers  of  messages  late  at  night,  which  are  to  be 
transmitted  as  night  messages  or  night  letters ;  that  some  of  these 
messages  cannot  be  entirely  transmitted  over  the  Postal  wires 
and  must  be  in  part  or  wholly  transmitted  over  the  Western 
Union  wires.  It  is  important  to  the  sender  that  all  the  messages 
should  be  delivered  at  about  the  same  time  the  following  day 
and  that,  at  the  oflSces  of  the  Postal  Company  at  which  the  mes- 
sages were  received  for  transmission,  they  have  not  the  necessary 
sum  in  money  to  pay  the  Western  Union  Company  upon  delivery 
to  them  the  charge  for  transmission.  The  Postal  Company  con- 
tends that  the  transaction  is  not  one  by  which  it  profits.  On  the 
contrary,  it  claims,  without  dispute,  that  it  loses  between  3  and 
6  cents  on  each  message  which  it  cannot  transmit  over  its  line 
by  reason  of  the  cost  of  messenger  service,  but  that  this  is  done 
in  order  to  benefit  the  public,  and,  incidentally,  the  public  do 
benefit  by  the  practice,  because  of  the  convenience.  The  Postal 
Company  says  it  is  willing  to  reach  the  places  it  does  not  now 
reach,  many  of  them  small  cities  and  towns,  but  cannot  do  3o 
because  of  the  contracts  which  the  Western  Union  Company  has 
with  the  railroads  which  materially  reduces  the  cost  of  oflSces 
which  they  maintain  at  these  places. 

It  is  well  settled  that  all  who  deal  with  a  public  service  cor- 
poration are  to  be  treated  alike  and  favor  cannot  be  extended  to 
one  which  is  not  offered  to  another;  nor  can  a  privilege  given 
to  one  be  refused  to  another. 

Section  103  of  the  Transportation  Corporations  Law  (Cons. 
Laws,  c.  63),  relating  to  telegraph  and  telephone  corporations, 
provides : 

"Every  such  corporation  shall  receive  dispatches  from  and  for 
P.U.R.1921B.  20 
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other  telegraph  or  telephone  lines  or  corporations  and  .  .  . 
transmit  the  same  with  impartiality  and  good  faith  and  in  the 
order  in  which  they  are  received.'' 

Section  19,  subd.  3,  of  the  Public  Service  Commissions  La'.v 
(Cons.  Laws,  c.  48),  provides: 

"Xo  telegraph  corporation  or  telephone  corporation  shall 
make  or  give  any  undue  or  unreasonable  preference  or  advantage 
to  any  person,  corporation,  or  locality,  or  subject  any  particular 
person,  corporation,  or  locality  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever." 

The  answer  made  by  the  respondent  is  that  the  Postal  Com- 
pany is  not  its  customer,  but  its  competitor,  and  thus  stands  in 
a  different  position,  and  further  that  by  accepting  their  tele- 
grams they  are  helping  the  Postal  to  deceive  the  public.  This  is 
aside  from  the  real  issue. 

The  main  consideration  is  where  lies  the  benefit  to  the  public 
and  not  that  of  assisting  either  of  these  corporations  in  their 
rivalries.  They  both  possess  valuable  charters  from  the  state. 
Each  is  entitled  to  profit  upon  their  undertakings  upon  condition 
that  they  render  service  to  the  public.  The  public  is  not  much 
concerned  with  the  rivalries  of  these  two  companies. 

The  question  narrows  down  to  this:  Is  one  less  a  customer 
of  the  Western  Union  Company  because  it  is  a  competitor  and 
is  not  a  competitor  presenting  himself  as  a  customer  a  part  of 
the  general  public  and  entitled  to  the  same  privileges  and  rights 
as  any  other  customer  because  incidentally  he  happens  to  be  a 
competitor?  I  can  see  no  difference  in  principle.  The  statute 
above  quoted  specifically  compels  each  telegraph  company  to 
receive  dispatches  from  and  for  other  telegraph  lines  or  corpo- 
rations, thus  recognizing  that  competitors  have  the  absolute 
right  to  use  the  wires  of  one  another  as  customers.  "Such  mes- 
sages shall  be  transmitted  with  impartiality  and  good  faith.'' 
Is  it  receiving  and  transmitting  a  message  with  impartiality  to 
accept  the  business  of  one  customer  upon  certain  terms  and  re- 
fuse such  terms  to  another  ? 

Between  these  two  corporations  each   represents  the  public 

when  applying  to  the  other  for  service  and  no  discrimination  can 

be  made  by  either  against  the  other,  but  each  must  render  to  the 

other  the  same  services  it  renders  to  the  rest  of  the  community 
P.U.R.1921B. 
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under  the  same  conditions.  People  ex  rel.  Western  U.  Teleg.  Co. 
V.  Public  Service  Commission,  211  X.  Y.  542,  105  N.  E.  1095; 
160  App.  Div.  144,  145  X.  Y.  Supp.  545. 

"Impartiality"  requires  impartiality  of  credit  as  well  as  im- 
partiality in  service.  It  requires  that  a  public  service  corpora^ 
tion  which  makes  a  practice  of  extending  credit  to  one  customer 
shall  not  arbitrarily  and  with  preferential  purpose  refuse  to  ex- 
tend like  credit  to  other  customers  of  like  standing.  Xo  doubt 
the  relator  has  a  broad  discretion  in  determining  in  any  case 
whether  the  requisite  standing  has  been  attained,  and  a  deter- 
mination adverse  to  the  customer,  if  made  in  good  faith,  ought 
seldom  to  be  disturl>ed.  AVe  are  not  embarrassed  by  such  diffi- 
culties in  this  case,  for  here  the  relator  admits  that  the  standing 
of  Jthe  customer  is  unquestioned.  In  such  circumstances,  the 
refusal  of  credit  is  arbitrary  discrimination,  and  the  outcome  a 
violation  of  the  statutory  mandate  of  equality.  Louisville  &  X. 
R  Co.  V.  United  States,  238  U.  S.  1,  35  Sup.  Ct.  Rep.  696,  59 
L.  ed.  1177;  United  States  v.  Hocking  Valley  R.  Co.  (D.  C-) 
194  Fed.  234;  Id.  210  Fed.  735,  127  C.  C.  A.  285. 

The  order  made  by  the  Public  Service  Commission  is  appar- 
ently too  broad.  It  should  not  have  required  the  Western  Union 
Company  to  continue  the  practice  which  it  had  established  with 
the  Postal  Company,  but  should,  in  the  terms  of  the  statute,  re- 
quire the  Western  Union  Company  to  receive  dispatches  from 
the  Postal  Company  and  transmit  the  same  upon  the  same  terms 
and  substantially  the  same  way  as  it  does  from  any  other  custo- 
mer, irrespective  of  its  being  a  competitor. 

The  order  of  the  Appellate  Division  appealed  from  should  be 
reversed,  and  the  order  of  the  Public  Service  Commission  as 
thus  modified  should  be  affirmed,  with  costs  in  this  court  and 
in  the  Appellate  Division. 

Hiscock,  C.  J.,  and  Chase,  Hogan,  Cardozo,  and  Crane,  JJ., 
concur. 

Hiscock,  C.  J.,  and  Crane,  J.,  vote  to  further  modify  the  order 
of  the  Public  Service  Commission  by  restricting  in  various  re- 
spects the*  right  of  appellant  to  compel  relator  to  receive  and 
transmit  its  messages  on  credit. 

Pound,  J.,  takes  no  part. 

Ordered  accordingly, 
P.U.R.1921B. 
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WASHINGTON  PUBLIC  SERVICE  COM3IISSION. 

PUBLIC  SERVICE  COMMISSION 

V. 

AMERICAN  RAILWAY  EXPRESS  COMPANY. 
[No.  5107.] 

Bates  —  Express  —  Percentage  increase. 

The  Washington  Commission,  although  opposed  to  rate  increases 
on  the  percentage  basis,  authorized  an  emergency  increase  in  class  and 
commodity  express  rates  of  26  per  cent  in  conformity  to  the  order  of 
the  Interstate  Commerce  Commission,  with  respect  thereto,  specifically 
reserving  jurisdiction  to  correct  inequalities,  unfairness,  and  discrimi- 
nation which  the  application  of  the  increase  might  create  in  relation 
to  any  specific  movement  within  the  state,  and  not  waiving  its  right 
to  test  the  validity  or  constitutionality  of  any  order  on  the  part  of  the 
Interstate  Commerce  Commission  which  might  in  its  judgment  seem 
an  encroachment  upon  the  power  of  the  Washington  Commission  over 
state  rates.  ' 

[December  14,  1920.] 

Pboceeding  to  determine  the  reasonableness  of  proposed  in- 
creases in,  express  rates  within  the  state  of  Washington ;  increase? 
authorized. 

By  the  Commission:  This  cause  came  on  r^ularly  to  be 
heard  before  the  Public  Service  Commission  of  Washington  on 
the  17th  day  of  September,  1920,  pursuant  to  notice  duly  given, 
before  Commissioners  Hance  H.  Cleland  and  Frank  E.  Spin- 
ning, the  Commission  being  represented  by  O.  0.  Calderhead, 
its  traflSc  expert,  H.  F.  Wiggins,  assistant  traffic  expert  and  E.  J. 
Delbridge,  official  reporter,  and  the  respondent  being  represent- 
ed by  Mr.  A.  B.  Koehl,  its  attorney,  and  by  Mr.  M.  K.  Lock- 
wood,  superintendent  of  transportation  and  traffic.  Witnesses 
were  sworn  and  examined  and  documentary  evidence  was  intro- 
duced and  the  Commission  being  fully  advised  in  the  premises, 
makes  and  enters  the  following  findings  and  order: 

Findings  of  Fact. 

I. 

That  the  American  Railway  Express  Company  is  a  corpora- 
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tion  authorized  to  transact  business  in  the  United  States  and 
engaged  in  the  express  business  in  the  several  states. 

IL 

That  the  said  American  Railway  Express  Company  repre- 
sents a  consolidation  of  practically  all  the  express  companies  do- 
ing business  in  the  United  States.  The  four  major  companies 
formerly  operating  were  the  Adams,  American,  Southern,  and 
Wells  Fargo  &  Company.  The  consolidation  was  effected  on 
July  1,  1918,  under  the  authorization  of  the  Director  General 
of  Railroads. 

III. 

On  March  18,  1920,  the  Interstate  Commerce  Commission 
directed  that  an  investigation  be  instituted  to  determine  the  pro- 
priety and  lawfulness  of  proposed  increased  class  and  com- 
modity express  rates  which  the  respondent,  American  Railway 
Express  Company,  by  petition  filed  March  12,  1920,  sought 
authority  to  establish.  Copies  of  respondent's  petition  were 
transmitted  to  the  several  State  Railroad  and  Public  Utilities 
Conunissionp  aiid  to  the  principal  conmiercial  bodies  of  the  coun- 
try and  hearings  were  held  at  representative  points. 

The  respondent  petitioned  for  an  increase  over  existing  rates 
of  approximately  25  per  cent.  From  the  testimony  introduced 
at  the  hearing  before  this  Commission  and  various  other  hear- 
ings, it  appears  that  the  respondent  sustained  a  deficit  in  1914 
amounting  to  $2,415,773.09,  with  profiffe  exceeding  $6,000,000 
in  each  of  the  following  two  years,  and  a  deficit  of  $5,473,694.78 
in  1917.  The  gross  transportation  revenues  steadily  increased 
in  1911  with  the  exception  of  declines  in  1913  and  1914  to 
$285,905,405.40  in  1919,  while  the  total  operating  expenses  in- 
creased uninterruptedly  from  $53,056,611.26  to  $167,426,502.77 
during  the  same  period.  The  testimony  discloses  that  the 
respondent  suffered  a  deficit  in  the  year  1919  of  $21,819,488.28. 

IV. 

At  all  of  the  hearings  the  testimony  introduced  related  to  both 

interstate  and  intrastate  traffic  of  the  respondent.     No  attempt 
P.U.R.1021B. 
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was  made  to  segregate  the  two  classes  of  traffic,  or  the  revenues 
and  expenses  in  relation  thereto. 

V. 

In  Order  No.  11,326  the  Interstate  Commerce  Commission 
on  August  11',  1920,  ordered  in  part  as  follows: 

^^Upon  all  the  facts  of  record,  we  find  that  the  proposed  in- 
creased rates  have  not  been  justified.  If  granted  as  proposed 
one-half  of  the  additional  gross  revenue  would  accrue  to  the  car- 
riers over  whose  lines  the  respondent  operates,  and  this  record 
is  barren  of  evidence  showing  need  or  warrant  for  augmentation 
of  the  revenues  of  carriers  other  than  respondent.  We  further 
find  that  an  increase  in  the  present  rates  of  12^  per  cent  has 
been  justified,  subject  to  the  exceptions  below  made  as  to  rates 
on  milk  and  cream.'' 

VI. 

That  bv  supplemental  petition  filed  August  19,  1920,  the 
respondent  brought  to  the  attention  of  the  Interstate  Commerce 
Commission  the  fact  that  by  decisions  Nos.  2  and  3  of  July 
20  and  August  10,  1920,  respectively.  United  States  Eailroa;! 
Labor  Board  had  awarded  increased  wages  to  certain  classes  of 
respondent's  employees,  which  increases  would  •  necessitate  an 
additional  expense  upon  the  part  of  the  respondent  of  approx- 
imately $44,258,903  per  annum,  and  prayed  for  an  additional 
increase  in  express  rates  of  15  per  cent  of  its  class  and  com- 
modity rates  in  effect  af  the  date  of  the  former  order  of  the  In- 
terstate Commerce  Commission,  making  a  total  increase  of  27 
per  cent  in  those  rates. 

VII. 

That  after  hearings  before  the  Interstate  Commerce  Commis- 
sion, that  body  entered  an  order  on  September  21,  1920,  No. 
11,326,  which  reads  in  part  as  follows: 

^'We  find  that  the  proposed  additional  increase  of  15  per  cent 
in  the  class  and  commodity  express  rates  in  effect  at  the  dace 
of  our  preceding  report  h(  rein  has  not  been  justified,  but  that 
an  additional  increase  of  13 J  per  cent,  or  a  total  increase  of 

P.r.R.192lB. 


Digitized  by  VjOOQIC 


PUBLIC  SERVICE  COMMISSION  v.  AMERICAN  RY.  EXP.  CO.    311 

26  per  cent  of  those  rates  has  been  justified,  subject  to  the  fore- 
going exceptions  as  to  rates  on  milk  and  cream." 

The  provision  of  the  order  in  relation  to  milk  and  cream  per- 
mits the  respondent  to  make  the  same  increase  in  its  milk  and 
cream  rates  which  are  of  general  application  and  made  on  a  dis- 
tance basis  as  are  made  by  th'e  railroad  lines,  the  specific  rates  to 
take  the  percentage  increases  authorized  in  the  order. 

VIII. 

Subsequent  to  the  order  of  the  Interstate  Commerce  Commis- 
sion granting  the  13  per  cent  increase  brought  about  by  reason 
of  the  increased  wages  authorized  by  the.  Labor  Board,  or  a  total 
increase  of  26  per  cent,  a  supplemental  hearing  was  held  at 
Olympia,  Washington,  on  the  27th  day  of  October,  1920,  pursu- 
ant to  notice  duly  given,  before  Commissioners  Hance  H.  Cle- 
land  and  Frank  R.  Spinning,  the  Commission  being  represented 
by  O.  O.  Calderhead,  traflSc  expert,  H.  F.  Wiggins,  assistant 
traffic  expert,  and  J.  G.  Vornbock,  acting  official  reporter, 
respondent  being  represented  by  A.  B.  Roehl,  its  attorney,  and 
Mr.  M.  K.  Lockwood,  superintendent  of  transportation  and 
traffic,  at  which  testimony  was  taken  and  exhibits  received  on 
the  application  of  the  respondent  for  an  additional  increase  of 
13^  per  cent  on  class  and  commodity  express  rates  in  conformity 
with  the  order  of  the  Interstate  Commerce  Commission  and  to 
apply  on  state  traffic 

IX. 

That  from  the  evidence  submitted  both  at  the  hearings  before 
this  Commission  and  before  the  Interstate  Commerce  Commis- 
sion it  is  clear  that  the  respondent  has  been  conducting  its  busi- 
ness at  a  loss,  that  an  emergency  exists  and  that  in  order  to  aiTord 
the  relief  contemplated  by  the  order  of  the  Interstate  Com- 
merce Commission,  it  is  necessary  that  like  increases:  to  wit,  a 
total  increase  of  26  per  cent  must  be  permitted  to  apply  to  state 
as  well  as  interstate  traffic,  for  the  reason  that  all  the  evidence, 
exhibits  and  calculations  have  been  based  upon  respondent's 
traffic  as  a  whole,  including  both  state  and  interstate. 
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This  Commission  has  constantly  opposed  rate  increases  on  the 
percentage  basis,  and  consents  to  such  method  of  increase  in  this 
case  as  in  the  cases  involving  increases  in  railroad  rates  solely 
because  of  the  emergency  which  there  existed  and  here  exists, 
and  because  of  the  impossibility  of  applying  a  more  scientific 
method  within  a  reasonable  length  of  time.  It  would  require 
months  for  the  securing  oi  data  and  information  and  the  conclu- 
sion of  a  scientific  rate  study  by  the  application  of  any  method 
other  than  that  of  percentage. 

In  permitting  the  26  per  cent  increase  allowed  by  the  Inter- 
state Commerce  Commission  to  apply  to  the  state  business  of  the 
respondent,  this  Commission  does  not  adjudge  any  of  the  specific 
rates  which  will  be  created  by  the  increase  as  just  or  reasonable, 
and  .specifically  reserves  jurisdiction  to  correct  any  inequities, 
unfairness,  or  discrimination  which  the  application  of  said  26 
per  cent  increase  may  create  in  relation  to  any  specific  movement 
within  the  state. 

Permission  to  apply  the  said  increase  to  state  trafl5c  appears 
justified  because  of  the  emergency  which  exists  and  for  the  pur- 
pose of  preventing  discrimination  between  state  and  interstate 
rates. 

Considerable  controversy  exists  in  various  states  as  to  the  line 
of  demarcation  between  the  powers  of  the  Interstate  Commerce 
Commission  and  the  state  regulatory  bodies.  The  Interstate 
Commerce  Commission  has  recently  decided  in  Cause  Xo.  11,763 
in  relation  to  Wisconsin  passenger  fares,  that  the  refusal  of  the 
Wisconsin  Railroad  Commission  to  permit  the  20  per  cent  in- 
crease authorized  by  the  Interstate  Commerce  Commission  to 
apply  to  state  passenger  traffi'c  was  unduly  prejudicial  to  inter- 
state passengers  and  unjustly  discriminatory  against  interstate 
commerce,  and  after  hearing  directed  that  the  said  increase 
apply  upon  passengers  traveling  in  interstate  commerce  within 
the  state  of  Wisconsin  and  between  points  in  the  state  of  Wis- 
consin and  points  in  other  states.  Similar  conclusions  Avero 
reached  in  Cause  No.  11*,703  in  the  matter  of  intrastate  rates 
within  the  state  of  Illinois,  and  in  Cause  Xo.  11,623,  in  the 
matter  of  rates  and  fares  in  the  state  of  Xew  York.  These  cases 
will  no  doubt  be  finally  adjudicated  in  the  Supreme  Court  of  the 
United  States. 
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By  permitting  this  increase  this  Commission  does  not  waive 
its  right  to  teSt  the  validity  or  constitutionality  of  any  order  on 
the  part  of  the  Interstate  Commerce  Commission  which  may  in 
its  judgment  seem  an  encroachment  upon  the  power  of  this  Com- 
mission over  state  rates, 

ORDER. 

W^herefore  it  is  ordered,  that  the  American  Railway  Express 
Company  be  authorized  to  file  increases'  in  state  rates  within  the 
state  of  Washington  upon  the  basis  and  to  the  extent  and  in- 
like  manner  with  the  increases  authorized  by  the  Interstate  Com- 
merce Commission  to  become  effective  as  to  state  traffic  contem-. 
poraneously  with  the  increases  authorized  by  the  Interstate  Com- 
merce Commission  in  its  Order  Xo.  11,376  under  dates  of 
August  11,  1920,  and  September  21,  1920. 

Witness,  the  Public  SeiTice  Commission  of  Washington,  this 
14th  day  of  December,  1920. 

The  Public  Service  Commission  of  Washington :  E.  V.  Kuy- 
kendall,  Chairman,  Hance  H.  Cleland  and  Frank  R,  Spinning, 
Comm  issioners. 


COIiORADO  PUBLIC  UTIIilTIES  COMMISSION. 

RE  E.  F.  CHAMBEES. 
[Application  Xo.  110;  Decision  No.  402.] 

Service  —  Jurisdiction  —  Abandonment  —  Conauinera^  los:i. 

The  Colorado  CommiRsion  has  no  power  to  compel  a  utility  com- 
pany to  invest  additional  money  in  operation,  which  experience  has 
proven  to  result  in  financial  loss,  and  such  a  utility  should  be  per- 
mitted to  abandon  service  notwithstanding  consumers  have  invested 
money  in  fixtures  in  reliance  of  its  continuance  and  will  suffer  loss  by 
the  abandonment. 

[December  20,  1920.] 

Appxicatiox  for  permission  to  abandon  the  operation  of  a 
utility;  granted. 

Appearances:  Hughes  and  Dorsey  and  E.  I.  Thayer,  for  ap- 
plicant ;  N.  Walter  Dixon  and  S.  Harrison  White,  and  Clyde  T. 
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Davis,  city  attorney  of  La  Junta,  and  H.  M.  Minor,  city  attor- 
ney of  Rocky  Ford,  for  the  cities  of  La  Junta  and  Rocky  Ford, 
protestants,  and  Fred  A.  Sabin  for  protestant,  the  Holly  Sugar 
Company. 

By  the  Commission:  Applicant,  E.  F.  Chambers,  filed  with 
the  Commission  on  September  10,  1920,  his  application  where- 
in he  alleges  that  the  Otero  Gas  Company,  a  corporation,  organ- 
ized under  the  laws  of  Colorado,  prior  to  June  1,  1915,  was  the 
owner  of  a  gas  plant  at  La  Junta,  Colorado,  and  of  franchises 
and  privileges  granted  to  it  by  the  cities  of  La  Junta  and  Rocky 
Ford  in  Otero  county,  to  construct,  maintain,  own,  and  operate 
gas  equipment  and  appliances  and  to  lay,  maintain  and  operate 
gas  mains  and  lines  through  the  streets,  alleys  and  roads  of  said 
municipalities  and  county  for  the  manufacture  and  distribution 
of  light,  power,  and  fuel  gas  to  the  public ;  that  said  OtQro  Gas 
Company  continued  to  be  such  owner  and  was  engaged  in  the  ] 

operation  of  such  gas  plant  and  pipe  lines  and  in  supplying  gas  ' 

to  the  public  until  the  plant  was  sold,  as  hereinafter  mentioned ; 
that  on  June  1,  1915,  said  Otero  Gas  Company  issued  and  sold 
its  bonds  in  the  sum  of  $60,000  with  interest  at  the  rate  of  6 
per  cent  per  annum,  and  on  said  date  executed  and  delivered 
its  mortgage  deed  of  trust  conveying  all  of  its  property,  equip- 
ment, appliances,  and  privileges  to  the  International  Trust  Com- 
pany, a  corporation,  as  trustee,  to  secure  the  payment  of  such 
bonds  and  interest;  that  on  December  1,  1919,  said  Otero  Gas 
Company  made  default  in  the  payment  of  interest  then  due  upon 
said  bonds  and  proposed  to  cease  its  operations,  and  declared 
that  because  of  the  impaired  condition  of  its  plant  and  property 
and  its  lack  of  funds  it  was  unable  to  further  continue  the  oper- 
ation of  its  property;  that  in  January,  1920,  a  foreclosure  suit 
was  filed  in  the  district  court  of  the  tenth  judicial  district  of 
Colorado  entitled  "The  International  Trust  Company,  as  Trus- 
tee, V.  The  Otero  Gas  Company,''  for  the  foreclosure  of  said 
mortgage  deed  of  trust  securing  the  payment  of  said  bonds  and 
the  interest  thereon,  and  for  the  appointment  of  a  receiver  to 
conserve  and  operate  said  business  and  property  pending  said 
foreclosure ;  that  the  court  thereupon  appointed  H.  K.  Ilolloway 
the  receiver  of  said  Otero  Gas  Company  and  its  property,  and 
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the  receiver  took  over  the  charge  and  control  and  operations  of 
said  property  until  the  foreclosure  and  receiver's  sale  of  said 
property  on  July  8,  1920;  that  during  the  operation  of  said 
property  by  the  receiver  the  operating  expenses  were  largely  in 
excess  of  the  operating  revenues,  and  that  the  loss,  exclusive  of 
taxes  and  depreciation,  amounted  to  about  $8,000 ;  that  since  the 
acquisition  of  said  gas  property  by  the  applicant  July  8,  1920, 
the  operating  income  has  been  insufficient  to  pay  the  operating 
expenses  of  said  property. 

.  Applicant  f lu'ther  represents  that  upon  examination  into  the 
physical  conditions  of  said  gas  plant  and  property  made  by  the 
receiver  and  the  Otero  Gas  Company  and  by  applicant,  it  was 
made  to  appear  that  to  rehabilitate  the  properties  and  render 
the  plant  efficient  to  properly  manufacture  and  distribute  its 
product,  would  require  the  immediate  expenditure  of  not  less 
than  $35,000  to  $40,000 ;  that  efforts  have  been  made  to  organize 
a  new  company  and  secure  sufficient  capital  to  finance  the  same, 
in  order  that  it  may  be  possible  to  further  operate  said  gas  plant 
and  system,  but  without  success;  that  because  of  the  conditions 
set  forth  in  the  application,  applicant  was  unable  to  sell  bonds  or 
borrow  any  money,  which  is  imperatively  necessary  for  the  con- 
tinued maintenance  and  operation  of  said  gas  plant  and  system, 
and  that  he  is  unable  to  obtain  funds  with  which  to  even  make 
the  necfessary  repairs  and  rehabilitate  said  system  as  will  render 
it  efficient  and  in  condition  to  be  operated  without  constant  and 
recurrent  loss  to  the  owner ;  that  unless  the  depreciation  in  equip- 
ment is  checked  and  old  and  defective  machinery  and  appliances 
are  immediately  replaced  with  efficient  equipment,  the  loss  in 
operation  will  be  greatly  increased,  and  that,  in  fact,  unless  the 
above  is  speedily  done,  the  gas  plant  will  soon  arrive  at  a  stage 
where  it  will  automatically  cease  to  be  operable  or  of  any  prac- 
tical use. 

The  applicant  further  states  that  with  the  gas  plant  in  its 
present  physical  condition  he  is  unable  to  pay  operating  expenses 
under  the  dates  now  in  force,  or  under  any  increase  of  rates  that 
might  be  allowed  by  the  Commission  commensurate  with  the 
value  of  the  service;  that  the  property  cannot  be  continued  in 
operation  unless  additional  capital  is  invested  therein  for  neces- 
sary repairs,  improvements  and  a  general  rehabilitation,  and 
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thus  to  procure  increased  operating  revenues ;  that  the  said  Otero 
Gas  Company  and  the  receiver  and  applicant  have  each,  respec- 
tively, given  a  fair  trial  to  the  rates  in  effect  as  heretofore 
allowed  by  the  Commission;  that  a  purchaser  cannot  be  found 
who  is  willing  to  buy  the  property  as  an  entirety  at  a  fair  price 
and  to  operate  it  as  a  gas  utility;  that  the  respective  owners  af 
the  gas  plant  have  made  a  legitimate  effort  to  increase  and  de- 
velop the  business,  but  without  success,  and  that  the  gas  property 
has  been  capably  and  economically  managed;  that  reasonable 
efforts  have  been  made  to  increase  the  earning  power  of  the  plant, 
but  that  the  revenues  derived  have  heretoforo  been  and  now  are 
insufficient  to  pay  operating  expenses  and  taxes,  and  that  the 
earnings  do  not  permit  of  any  depreciation  allowance  whatever ; 
that  the  rates  for  gas  cannot  now  be  increased  to  an  extent  as 
will  yield  an  adequate  sum  to  provide  for  operating  expenses, 
taxes,  depreciation  and  a  fair  return  on  the  value  of  the  prop- 
erty; that  it  is  necessary,  therefore,  that  the  operation  of  the 
plant  be  discontinued ;  that  neither  the  Otero  Gas  Company  nor 
the  receiver  nor  the  applicant  has  received  a  fair  return  upon 
the  fair  value  of  said  plant,  and  that  the  applicant  is  without 
funds  to  further  operate  the  plant  arid  to  pay  for  necessary  re- 
pairs and  replacements  of  the  various  parts  thereof,  and  is 
unable  to  further  maintain  the  plant  in  its  present  physical  con- 
dition and  to  furnish  a  proper  and  adequate  supply  of  gas  to 
consumers. 

The  concluding  paragi'aph  of  the  application  states  that  appli- 
cant should  be  permitted  to  abandon  and  discontinue  and  cease 
the  operation  of  said  property  and  dismantle  the  same,  and  to 
junk  or  sell  the  property  and  equipment  in  its  entirety  or  in 
separate  portions  as  he  may  deem  advisable. 

The  prayer  of  the  applicant  is  that  an  order  be  entered  by  the 
Commission  authorizing  and  directing  applicant  to  discontinue 
service,  cease  the  operation  of  said  gas  plant,  to  dismantle  it  and 
to  sell  all  or  such  part  of  the  plant  and  equipment  as  petitioner 
may  deem  advisable. 

Upon  the  filing  of  said  application  copies  of  the  same  were 

served  upon  the  municipal  authorities  of  La  Junta,  Rocky  Ford 

and  Swink,  Colorado,  bj'  registered  mail,  and  also  notice  of  the 

tiling  of  said  application  was  sent  to  the  press  of  said  three 
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municipalities  with  a  request  tliat  the  same  be  given  publicity. 

Thereafter,  and  on  September  24,  1920,  the  cities  of  La 
Junta  and  Rocky  Ford,  by  their  attorneys,  filed  a  motion  to  re- 
quire applicant  to  set  out  and  state  who  is  the  real  owner  of  the 
utility  mentioned  in  the  application,  averring  that  the  applica- 
tion failed  to  so  state,  and  that  said  cities  proposed  to  resist  the 
granting  of  the  prayer  of  the  application. 

Upon  applicant  being  served  with  copy  of  said  motion,  ho 
filed,  by  his  attorneys,  on  October  9,  1920,  a  satisfaction  of  said 
motion  in  which  it  was  stated  that  the  International  Trust  Com- 
pany, a  corporation,  of  Denver,  is  the  real  owner  of  said  gas 
property  which  had  been  acquired  by  foreclosure  and  receiver's 
sale,  and  that  the  International  Trust  Company  is  the  owner  of 
bonds,  notes  and  certain  other  of  the  indebtedness  of  the  former 
owner  of  said  property,  the  Otero  Gas  Company,  and  that  appli- 
cant, E.  F.  Chambers,  holds  the  legal  title  thereto  for  the  use 
and  benefit  of  said  the  International  Trust  Company. 

The  cause  was  set  for  hearing  in  the  city  hall  in  the  city  of 
La  Junta,  Colorado,  on  October  13,  1920,  at  10  o'clock  a.  m., 
due  notice  thereof  being  given  to  all  parties  in  interest  and  by 
publication  in  the  new^spapers  of  La  Junta,  Kocky  Ford,  and 
Swink.  Upon  the  morning  of  said  date  the  place  of  hearing  was 
changed  to  the  district  court  room  of  the  county  courthouse  in 
La  Junta,  by  consent  of  all  parties  and  for  greater  convenience. 

At  the  inception  of  the  hearing  a  formal  protest  was  filed  by 
the  cities  of  La  Junta  and  Rocky  Ford,  which  protest  was  sub- 
sequently adopted  by  the  Holly  Sugar  Company  as  its  basis  of 
protest,  which  said  protest  sets  forth  the  incorporate  capacities 
of  the  protestants  and  that  the  same  is  filed  in  behalf  of  said 
cities  and  their  inhabitants  who  now  are  and  who  desire  to  be- 
come patrons  of  the  utility  involved,  and  that  the  only  means 
which  protestants  and  the  inhabitants  of  said  communities  have 
to  procure  gas  for  public  and  domestic  purposes,  is  from  the  said 
gas  utility. 

Protestants  further  set  forth  that  large  numbers  of  the  inhab- 

itaiits  of  said  cities  have  heretofore  expended  sums  of  money, 

amounting  in  the  aggi'egate  to  thousands  of  dollars,  piping  their 

homes,  procuring  lighting  fixtures  and  gas  ranges  and   other 

appliances  for  using  gas,  all  of  which  was  done  in  reliance  upon 
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the  continued  operation  of  said  gas  utility,  and  that  the  discon- 
tinuance of  said  gas  utility  will  cause  the  inhabitants  who  are 
users  of  said  gas  product  not  only  great  inconvenience,  but  in 
the  aggregate  serious  financial  loss. 

Protestants  further  allege  that  said  gas  utility  was  constructed 
and  has  been  and  now  is  being  operated  under  franchises  ob- 
tained from  said  cities  and  from  the  board  of  county  commission- 
ers of  Otero  county,  and  that  the  owner  of  said  utility  cannot  be 
excused  from  the  performance  of  the  conditions  of  said  frai^- 
chises  by  the  fact,  if  it  be  a  fact,  that  the  utility  cannot,  under 
present  conditions,  be  operated  at  a  profit  or  without  loss. 

On  information  and  belief,  protestants  deny  that  the  receipts 
from  the  operation  of  said  gas  utility  will  not  meet  operating 
expenses,  and  deny  that  the  real  owner  of  said  utility  has  not  or 
cannot  obtain  sufficient  funds  with  which  to  operate  said  utility 
and  make  repairs  and  extensions  thereof  as  may  be  necessary. 

Protestants  pray  that  the  owner  of  the  utility  be  required  to 
furnish  full  proof  of  the  allegations  of  the  applicant,  and  that 
protestants  have  the  right  and  opportunity  to  produce  counter- 
evidence  and  other  evidence  as  may  be  pertinent  to  the  issue 
involved. 

It  appears  from  the  testimony  and  exhibits  in  the  case  that 
the  Otero  Gas  Company  was  incorporated  November  10,  1914, 
under  the  laws  of  this  state  for  a  term  of  twenty  years,  with  Ji 
capital  of  $100,000  par  value  $1  per  share,  and  that  shortly 
subsequent  to  its  incorporation  it  purchased  a  franchise  of  the 
Rocky  Mountain  Gas  Company  and  land  upon  which  was  to  be 
constructed  a  gas  plant.  On  January  4,  1915,  it  began  construc- 
tion of  an  oil  gas  plant  to  cost  $20,000,  part  of  which  was  to  bo 
paid  in  cash  and  part  in  the  stock  of  the  company;  that  there- 
after, and  on  March  8,  1915,  the  Otero  Gas  Company  extended 
its  operations  from  La  Junta  to  the  city  of  Eocky  Ford,  about 
11  miles  distant,  and  to  the  town  of  Swink,  .about  8  miles  dis- 
tant. Franchises  were  procured  from  Eocky  Ford  and  Swink 
and  a  right  of  way  was  procured  from  the  coimty  of  Otero  for 
laying  transmission  and  distributing  mains  to  said  city  and 
town,  and  about  September  1,  1915,  said  company  began  to 
serve  customers  in  Eocky  Ford  and  Swink.  Meantime,  and  on 
June  15,  1915,  the  Otero  Gas  Company  issued  its  bonds  in  the 
P.U.R.1921B. 
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amount  of  $1,50,000  bearing  interest  at  6  per  cent  per  annum 
secured  by  a  deed  of  trust  on  the  property  of  the  company  to  the 
International  Trust  Company  of  Denver,  as  trustee ;  these  bonds 
were  dated  June  1,  1915,  and  were  due  June  1,  1930,  of  which 
$60,000  of  bonds  par  value  were  sold  at  90  and  accrued  interest. 
The  agreement  with  the  trust  company,  trustee;  provided  that 
the  balance  of  the  bonds,  $90,000  par,  could  not  be  issued  until 
the  net  earnings  of  the  company,  after  deducting  operating  ex- 
penses, taxes,  and  interest,  should  equal  two  and  one-half  times 
the  interest  charges  on  all  bonds  then  outstanding  within  the 
twelve  months  prior  to  issuance,  and  then  only  to  be  issued  to 
the  extent  of  75  per  cent^of  the  cost  of  construction.  Subse- 
quently, and  on  Xovember  21,  1915,  the  Otero  Gas  Company 
borrowed  $8,000,  secured  by  a  second  mortgage  on  the  gas  prop- 
erty, with  interest  at  6  per  cent  per  annum,  which  second  mort- 
gage was  dated  December  1,  1916,  and  was  due  June  1,  1919. 
The  Otero  Gas  Company  defaulted  in  the  interest  payment  on 
its  bonds.  On  application  of  the  trustee,  a  receiver  for  the  com- 
pany was  appointed  by  the  district  court  of  Otero  county, 
January  5,  1920,  and  the  property  of  the  company  was  taken 
over  and  the  plant  operated  by  the  receiver  from  January  9, 
1920,  to  July  9,  1920,  when  at  receiver's  sale  the  property  was 
disposed  of  and  thereafter  operated  by  the  applicant  Chambers 
for  the  International  Trust  Company,  the  purchaser  of  the  prop- 
erty at  such  sale. 

In  the  franchises  granted  to  the  Otero  Gas  Company  certain 
rates  were  therein  specified  as  the  price  for  which  gas  should  be 
furnished  to  consumers  in  said  municipalities.  On  August  16, 
1917,  the  company  filed  a  schedule  with  the  Commission,  amend- 
ing the  franchise  rates,  to  become  effective  September  15,  1917. 
Protests  were  made  to  such  amended  schedule,  and  upon  licaring 
the  Commission  established,  under  Decision  "No.  146,  in  Case 
No.  145,  the  monthly  minimum  guarantee  as  75  cents  gross  or 
70  cents  net  per  month. 

Thereafter,  and  in  November,  1918,  another  schedule  of  rates 
was  filed  by  the  Otero  Gas  Company,  and  upon  protests  being 
filed  was  suspended  by  the  Commission  until  a  hearing  was  had 
thereon,  and  on  June  30,  1919,  in  Decision  No.  263,  I.  &  S.  No. 

P.U  J1.1921B. 
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33,  the  Commission  established  the  following  sclu?dnle  of  rates 
for  the  Otero  Gas  Company : 

First    6,000  cu.  ft.  per  month   $1.70  groi?s  per  M.  cu.  ft. 

Next  10,000  cu.  ft.  per  month  1.40  gross  per  M.  cu.  ft. 

Next  15,000  cu.  ft.  per  month   1.20  gross  per  M.  cu.  ft. 

For  aU  consumption  during  the  month  in  excess  of  30,000  cubic  feet  SI 
net  per  thousand  cubic  feet,  with  a  proviso  in  the  schedule  that  a  discount 
01  10  cents  per  thousand  cubic  feet  be  allowed  on  the  first  .5,000  cubic  feet 
or  fraction  thereof  on  all  bills  paid  "within  the  discount  period. 

These  rates,  with  a  minimum  monthly  guarantee  of  $1  net 
per  consumer  or  per  meter,  were  effective  as  of  June  30,  1919, 
and  have  been  the  schedule  of  rates  under  which  tlie  company, 
the  receiver,  and  the  applicant  have  been  operating  said  plant 
from  that  date  up  to  the  present  time. 

At  the  hearing  a  mass  of  testimony,  both  oral  and  docu- 
mentary, was  submitted  to  the  Commission  by  applicant  and  by 
protestants.  From  all  of  such  testimony  it  clearly  appears  that 
the  g£cs  property  in  question  never  succeeded  in  paying  its 
operating  expenses,  charges,  and  taxes,  much  less  anything  for 
depreciation  allowance  or  any  return  upon  the  capital  invested. 
The  most  of  the  equipment  for  this  gas  plant  was  what  might 
be  termed  second  hand  or  used  machinery  and  appliances,  pur- 
chased in  California  by  the  Otero  Gas  Company  for  installation 
at  La  Junta.  The  evidence  discloses  a  constant  loss  in  operation, 
as  stated,  so  that  it  was  constantly  necessary  to  procure  new 
capital  to  operate  the  plant,  which  finally  culminated  in  the  bond 
issue,  as  hereinabove  stated,  and  a  mortgage  upon  the  plant 
which  was  foreclosed  by  the  trustee  upon  default  in  the  payment 
of  the  interest  on  the  bonds  issued. 

Much  testimony  was  introduced  relative  to  the  present  physi- 
cal condition  of  the  plant,  from  which  it  appears  that  to  warrant 
further  operation  and  to  have  a  reasonably  adequate  and  efficient 
gas  plant,  extensive  repairs,  improvements  and  a  general  rehabil- 
itation of  the  plant  would  be  necessary.  Such  repairs  and 
improvements,  witness  King,  superintendent  of  the  plant,  testi- 
fied in  detail  is  what,  in  his  judgment,  w411  be  necessary,  and 
that  the  cost  thereof  will  be  about  $36,400,  exclusive  of  freight 
and  cost  of  installation.  Also  much  testimony  was  submitted 
with  reference  to  the  operating  expenses  and  revenue  of  the 
plant  prior  to  the  receivership,  during  the  receivership,  and  sub- 
sequent to  the  receivership.  In  order  to  clarify  the  situation  in 
P.U.R.1921B. 
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that  regard,  it  was  stipulated  and  agreed  by  all  parties  that  the 
statistician  of  the  Commission  should  make  a  "report  as  to  the 
operating  revenues  and  expenses  of  the  Otero  Gas  Company 
from  the  period  July  1,  1919,  to  January  9,  1920,  and  during 
the  receivership  from  January  9  to  July  9,  1920,  and  by  the 
applicant  Chambers  from  July  9  to  October  1,  1920 ;  that  in  so 
doing  the  statistician  should  go  over  the  records  and  accounts 
covering  these  periods  of  operation  as  kept  by  these  respective 
parties,  and  when  completed,  it  should  be  admitted  in  the  evi- 
dence without  objection  as  ^^Commission's  Exhibit  X.'' 

The  cause  was  argued  orally  at  the  hearing  room  of  the  Com- 
mission, Capitol  Building,  Denver,  on  November  24,  1920,  pur- 
suant to  notice,  at  which  time  the  report  of  the  statistician  was 
filed  and  considered  in  evidence.  Applicant  contended  that  the 
evidence,  including  the  said  report,  established  beyond  question, 
that  the  gas  plant  could  not  further  continue  to  be  operated  ex- 
cept at  great  loss,  while  protestants  .urged  that  under  all  the 
evidence  it  was  obvious  that  before  such  discontinuance  is  per- 
mitted, an  increase  of  rates  should  be  granted,  to  demonstrate 
the  ability  of  the  utility  to  at  least  earn  its  operating  expenses, 
charges  and  taxes.  Were  it  not  for  the  fact  clearly  appearing 
from  the  evidence,  that  in  excess  of  $35,000  of  new  capital  must 
be  immediately  put  into  the  plant  to  render  it  fairly  adequate 
to  furnish  its  gas  service,  the  argument  of  protestants  is  worthy 
of  serious  consideration ;  but  without  such  capital  being  invested, 
any  increase  of  rates  would  furnish  no  accurate  or  dependable 
data -for  its  future  operation,  and  would,  in  all  probability,  only 
result  in  further  and  continued  loss  in  the  operation  of  said 
plant. 

From  the  report  of  the  statistician  comparative  statement  of 
operating  revenues  and  expenses  during  the  three  periods  men- 
tioned, is  as  follows: 


Otero  Gas  Company. 

July  1,  1919,  to  Jan.  9, 1920 
Average  per  month 

Receivership. 

Jan.  9  to  July  9.  1920 

Average  pf  r  mouth 

E.  F.  Chambers. 

July  9  to  Oct.  1,  1920 

Average  per  month 


P.U.R.1921B. 


Revenues. 


$17,509.68 
2,797.94 

15,446.69 
2,574.46 

10,422.21 
3,801.04 


Expenses. 


11,574.66, 
4,221.351 


21 


Deficit. 


$19,483.44  $1,973.76 

3,113.33  315.39 

I 

27,400.26;  11,953.57 

4,566.7;.'  1,992.26 


1,152.45 
420.31 
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From  the  above  report  it  will  be  observed  that  during  the 
periods  mentioned  the  average  monthly  deficit  of  the  gas  com- 
pany was  $315.39,  the  average  monthly  deficit  during  the 
receivership  $1,992.26,  and  during  the  period  of  applicant's 
operation  up  to  October  1,  1920,  $420.31.  The  comparatively 
large  deficit  during  the  receivership  is  accounted  for,  according 
to  the  testimony,  by  fees  of  receivership,  attorney's  fees  in  con- 
nection with  the  receivership,  and  other  expenses  out  of  the  ordi- 
nary, although  the  fees  of  receiver  and  attorney's  fees  have  not 
as  yet  been  paid. 

The  statistician's  report  further  shows  the  amount  of  gas  sold 
during  the  above  three  periods  as  follows : 

Otero  Gas  Company. 

Cubic  feet,  gas  8old,\Tuly  1  to  Dec.  31,  1919 10,512,100 

Average  cost  per  thousand  cubic  feet  of  gas  sold  $1.S5 

Receivership. 

Cubic  feet  gas  sold,  Jan.  1  to  June  30,  1920 9,918.400 

Average  cost  per  thousand  cubic  feet  of  gas  sold $2.76 

E.  F.  Chambers. 

Cubic  feet  gas  sold,  July  1  to  Sept.  30,  1920 6,331,100 

Average  cost  per  thousand  cubic  feet  of  gas  sold $1.83 

It  will  be  observed  therefrom  that  the  average  cost  of  produc- 
tion per  thousand  cubic  feet  of  gas  sold  by  the  gas  company  was 
$1.85,  by  the  receiver  $2.76,  and  by  applicant  Chambers  $1.83, 
so  that  it  conclusively  appears  that  the  cost  of  manufacturing 
gas  sold  during  each  of  the  periods  was  in  excess  of  the  rates 
fixed  by  the  Commission  to  be  charged  therefor. 

That  brings  the  situation  squarely  to  a  consideration  of  what 
seems  to  the  Commission  to  be  the  chief  contention  in  the  case ; 
viz.,  whether  a  further  increase  in  gas  rates  to  the  consumers 
of  the  said  gas  plant  should  be  allowed  by  the  Commission  before 
an  order  permitting  discontinuance  of  said  gas  service  is  made 
by  the  Commission.  In  other  words,  following  the  general  legal 
principle  involved  that  has  been  often  declared  by  the  courts, 
including  our  own  supreme  court,  that  before  a  public  utility 
may  be  permitted  to  discontinue  its  public  function  it  should  Se 
required  to  operate  at  a  higher  rate  charged  for  its  service  ren- 
dered, to  determine  by  an  actual  test  whether  such  increased 
charge  will  save  the  utility  to  the  public  service.  (In  Ee 
Durango  R  &  Eealty  Co.  5  Colo.  P.  TJ.  C.  906.) 

The  chief  defense  interposed  by  protestants  was  that  an  in- 
P.U.R.1921B. 
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creased  rate  should  be  tried  by  the  operating  owner  of  the  gas 
plant  before  its  discontinuance  of  service  should  be  allowed,  and 
in  support  of  this  contention  a  number  of  witnesses  testified 
that  the  consumers  in  La  Junta  and  Rocky  Ford  would  be  will- 
ing to  pay  an  increased  gas  rate  rather  than  lose  the  enjoyment 
of  the  gas  utility.  Bearing  in  mind  that  in  June,  1919,  upon 
an  application  for  an  increase  of  rates,  this  Commission  fixed  as 
a  basis  of  rates  adequate  for  a  fair  return  upon  $116,094,  the 
value  of  the  plant  as  determined  by  the  Commission,  $1.60  net 
for  the  first  5,000  feet,  $1.40  net  for  the  next  10,000  feet,  $1.25 
net  for  the  next  15,000  feet  and  $1  net  for  all  monthly  consump- 
tion in  excess  of  30,000  cubic  feet,  by  a  single  mathematical  cal- 
culation it  is  determined  that,  had  a  greater  rate  been  fixed  at 
that  time — as  high,  for  instance,  as  $2  for  the  first  step  of  the 
rate,  with  a  corresponding  deduction  as  to  the  other  steps — 
upon  the  same  amount  of  gas  sold,  additional  revenues  during 
the  three  periods  named  would  have  amounted  to  approximately 
$1,200  more  in  the  first  period,  approximately  $1,000  in  the? 
second  period  and  about  $700  in  the  third  period,  so  that  the 
deficit  sustained  in  each  of  the  three  periods  would  not  have  been 
covered  even  had  the  last  mentioned  and  higher  rate  been  allowed 
by  the  Commission  in  June,  1919.  The  testimony  is  to  the 
effect  that  with  the  higher  rate  a  certain  percentage  of  loss  in 
consumers  is  encountered  in  summer,  and  also  that  the  winter 
consumption  of  gas  is  lowered,  and  even  under  the  present  rate 
witness  King  testified  that  the  winter  load  is  much  less  than 
the  consumption  during  the  summer  months,  so  that  the  figures 
above  given  with  reference  to  a  result  anticipated  by  the  grant- 
ing of  a  higher  rate,  appear  to  be  conservative. 

Seme  testimony  was  submitted  by  protestants  to  show  antici- 
pated loss  and  damage  to  consumers  in  the  communities  served 
by  the  gas  utility  if  it  is  allowed  to  discontinue  such  service,  by 
reason  of  the  consumers'  installation  of  gas  fixtures,  mains,  and 
the  like  in  their  property,  such  installation  having  been  made  by 
the  consumers  in  reliance  upon  the  continued  operation  of  the 
gas  utility,  and  that  such  loss  and  damage  in  the  aggregate* 
would  amount  to  several  thousands  of  dollars.  Undoubtedly  this 
Tvill  be  the  effect  should  the  utility  be  allowed  to  discontinue 

operation;  but  it  resolves  itself  into  an  individual  loss  en  the 
P.U.R.1921B. 
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part  of  the  consumers  in  the  respect  mentioned  as  against  the 
utility's  loss,  much  more  serious  in  the  aggregate  were  the  util- 
ity compelled  to  operate  its  plant  for  the  reasons  given.  These 
matters  are  unavoidable.  Where  an  operating  utility  sustains  a 
loss  its  customers  must  of  necessity  incur  a  loss  also.  This  prin- 
ciple may  be  illustrated  by  a  utility  beginning  business  in  a 
flourishing  mining  camp;  everything  is  booming,  the  utility  is 
making  money  and  all  of  its  customers  are  prosperous.  Then 
a  slump* comes  to  the  mining  industry;  people  move  away  and 
the  numbers  of  the  customers  of  the  utility  are  thereby  greatly 
decreased  and  its  revenues  in  proportion.  Those  of  its  custo- 
mers who  remain  will  be  required  to  pay  an  increased  charge  for 
the  service  of  the  utility  and  they  thus  lose  money,  while  the 
utility  itself  is  failing  to  earn  anything  like  a  fair  proportion 
of  its  just  charges  and  operating  expenses. 

The  witness  King  testified  that  in  his  opinion  the  value  of  the 
property  of  the  gas  plant  and  system  as  junk  would  approximate 
$22,000,  and  that  in  his  opinion  the  value  of  the  plant  as  an 
operating  proposition  as  it  now  exists  would  be  fairly  worth  to  a 
purchaser  about  $35,000  to  $40,000,  by  reason  of  its  present 
run  down  condition.  This  witness  also  testified,  as  hereinabove 
stated,  that  in  his  judgment  the  cost  of  a  general  rehabilitation 
of  the  plant  to  render  it  reasonably  adequate  and  efficient  to  sup- 
ply the  service  required  would  be  about  $36,400. 

This  involves  a  question  of  the  authority  of  the  Commission 
to  compel  the  owner  to  invest  additional  money  in  the  equipment 
of  a  utility  that  has  heretofore  been  a  losing  venture.  It  is 
asserted  in  the  pleadings  of  the  prptestants  that  it  is  the  duty 
of  the  owner  of  a  utility  so  to  do,  and  within  the  power  of  the 
Commission  to  compel  its  being  done.  But  we  have  not  been 
cited  to  any  legal  authority  in  support  of  such  proposition,  nor 
do  we  know  of  any  such  authority.  Therefore,  the  Commission 
holds  that  it  is  without  power  to  order  it  to  be  done,  and  that  it 
is  not  the  legal  duty  of  the  owner  to  further  invest  his  capital 
in  the  operation  of  a  utility  that  experience  has  proven  to  result 
in  financial  loss. 

The  prayer  of  the  application  is  to  the  eflfect  that  an  ofder 

may  be  entered  by  the  Commission  authorizing  and  directing 

applicant  to  discontinue  service,  cease  operations  and  dismantle 
P.U.R.1921B. 
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said  ga3  plant  and  to  sell  all  or  sueh  part  of  the  properties  and 
equipment  comprising  the  same  as  applicant  may  deem  advis- 
aole.  In  the  opinion  of  the  Commission  the  evidence  justifies 
the  granting  of  the  relief  as  prayed  for  by  the  applicant,  and  an 
order  permitting  discontinuance  of  services  will  be  entered  here- 
in. 

■  Without  further  resume  of  the  testimony  in  this  cause  and 
unduly  lengthening  this  statement  of  facts  and  order,  the  Com- 
mission finds  that  under  all  the  testimony  in  this  cause  the 
operations  of  the  Otero  Gas  Company  plant  and  system  have 
been  conducted  at  a  monetary  loss,  without  any  regard  to  any 
allowance  for  depreciation  or  a  fair  return  upon  the  capital  in- 
vested; that  to  further  increase  the  rates  for  gas  would  not  re- 
lieve such  condition  of  affairs  materially;  that  the  present  owner 
of  the  utility  cannot  lawfully  be  compelled  to  invest  additional 
capital  therein  for  the  purpose  of  rehabilitating  said  gas  plant ; 
that  approximately  $36,400  additional  new  capital  would  be 
necessary  to  be  expended  in  order  to  render  said  gas  plant  and 
system  in  such  condition  as  to  fairly  and  adequately  serve  its 
function ;  that  in  view  of  the  fact  that  the  abrupt  termination  of 
the  service  heretofore  and  now  being  rendered  to  the  citizens 
of  the  communities  affected  would  be  attendant  with  extreme 
hardship  and  inconvenience  if  such  service  should  be  abruptly 
terminated,  the  discontinuance  of  service  prayed  for  will  not  be 
allowed  except  upon  the  giving  of  fifteen  days'  notice  to  each  of 
its  consumers,  as  disclosed  by  its  books  and  records,  and  to  the 
Commission,  prior  to  the  discontinuance  of  service  hereby  per- 
manently allowed. 


INDIANA  SUPREME  COURT. 

VALPARAISO  LIGHTING  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION. 

[No.  23511.] 
(—  ind.  — ,  129  N.  E.  13.) 
Valuation  —  Contract  —  Electricity. 

1.  A  lighting  company's  contract  for   current  is  property  which 
should  be  valued  and  considered  for  rate-making  purposes. 
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Appeal  and  review  —  Special  findings. 

2.  A  party  is  entitled  to  a  special  finding  of  fact,  where  requested 
at  the,  proper  time,  in  an  action  to  set  aside  an  order  of  the  Public 
Service  Commission. 

Appeal  and  review  —  Estoppel, 

3.  A  lighting  company  is  not  precluded  from  having  the  reasonable- 
ness and  validity  of  an  electric  rate  reviewed  by  the  courts  by  accept- 
ing a  gas  rate,  even  though  both  rates  were  established  in  the  same 
order. 


franchises  —  Surrender  —  Indeterminate  permit. 

Discussion  of  rights  surrendered  with  franchise  for  indeterminata 
.permit,  p.  334. 
Orders  —  Nature  of. 

Statement  that  order  of  Commission  fixing  rates  is  not  a  judgment 
but  an  administrative  order,  p.  336. 

[December  17,  1920.] 

Appeal  from  Circuit  Court,  Laporte  County,  James  F.  Galla- 
her.  Judge,  in  an  action  by  the  Valparaiso  Lighting  Company 
against  Public  Service  Commission ;  Circuit  Court  judgment  re- 
versed with  instructions  to  grant  new  trial. 

Appearances:  E.  D.  Crumpacker,  Grant  Crumpacker,  and 
Owen  L.  Crumpacker,  all  of  Valparaiso,  for  appellant;  Ele 
Stansbury,  of  Indianapolis,  Perry  L.  Sisson,  of  Valparaiso,  and 
IT.  S.  Lesh,  of  Indianapolis,  for  appellee. 

Willoughby,  C.  J.:  This  action  was  begun  in  the  Porter 
superior  court  by  the  appellant  as  plaintiff  against  the  appellee 
as  defendant,  to  vacate,  set  aside,  and  enjoin  the  enforcement 
of  an  order  of  appellee,  the  Public  Service  Commission  of  Indi- 
ana, fixing  and  establishing  rates  which  appellant  might  charge 
consumers  of  electrical  current,  also  fixing  a  valuation  upon  the 
appellant's  electrical  system  in  the  city  of  Valparaiso.  The  case 
reached  the  Laporte  circuit  court  on  a  change  of  venue.  The 
judgment  was  rendered  in  favor  of  appellee,  and  this  appeal  is 
prosecuted  from  that  judgment. 

The  appellant  filed  its  complaint  in  the  Porter  superior  court 
to  set  aside  and  vacate  the  order  of  the  Public  Service  Commis- 
sion. The  complaint  reviews  the  proceedings  and  order  of  the 
Commission  establishing  rates  and  fixing  a  valuation  upon  appel- 
lant's plant  and  distributing  system,  and  alleges  that  the  order 
of  the  Commission  fixing  rates  and  establishing  such  valuation 
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is  Toid  and  unreasonable  for  the  reasons  stated  therein.  The 
appellee  filed  an  answer  to  the  complaint,  consisting  of  a  general 
denial  to  each  and  every  allegation  thereof.  After  the  cause  had 
been  transferred  to  the  Laportc  circuit  court  the  appellee  filed 
an  additional  or  supplemental  answer.  This  supplemental 
answer  sets*  up  in  substance  that  the  order  of  the  Commission 
was  made  pursuant  to  petition  filed  by  customers  of  appellant 
asking  for  a  reduction  in  rates  for  electric  lighting,  and  that  a 
petition  asking  for  an  increase  in  rates  for  both  gas  and  elec- 
tricity was  filed  by  the  appellant.  The  said  petitions  were  tried 
together,  and  the  Commission  entered  an  order  fixing  a  valu- 
ation upon  appellant's  electrical  property  and  reducing  rates  in 
connection  therewith,  and  as  a  part  of  the  same  order  appellant 
was  permitted  to  add  surcharge  of  10  per  cent  for  gas,  and  has 
been  collecting  said  increased  rates  from  its  various  customers, 
and  that  thereby  it  was  estopped  from  denying  the  validity  of 
the  order  or  any  portion  thereof.  To  this  supplementary  answer 
the  plaintiff  filed  a  reply  of  general  denial.  The  cause  was  sub-  , 
mitted  to  the  court  for  trial  without  the  intervention  of  a  jury. 
The  appellant  requested  the  court  to  make  a  special  finding  of 
facts  and  conclusions  of  law,  which  request  was  overruled  by  the 
court.  The  finding  of  the  court  was  a  general  one,  and  was  for 
the  appellee,  and  that  the  appellant  take  nothing.  The  judg- 
ment of  the  court  followed  the  finding,  and  affirmed  the  order 
of  the  Commission.  Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  it  is  to  review  these  vari- 
ous rulings  of  the  court  that  this  appeal  is  prosecuted. 

It  appears  from  the  record  that  the  city  of  Valparaiso  is  now 
and  has  been  for  many  years  a  municipal  corporation,  and  is 
what  is  known  and  designated  tinder  the  statutes  of  the  state  aa^ 
a  city  of  the  fifth  class.  The  appellant,  Valparaiso  Lighting 
Company,  is  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Indiana,  and  was  incor- 
porated  some  time  during  the  year  of  1905.  About  the  time  of 
its  incorporation,  or  shortly  thereafter,  it  acquired  by  purchase 
the  electric  lighting  and  gas  systems  in  the  city  of  Valparaiso, 
and  has  since  been  operating  said  gas  and  electric  systems.  Up 
to  Xovember,  1913,  appellant  operated  in  the  said  city  under 

franchises  theretofore  granted  to  it  by  the  common  council  of 
P.UJ1.1921B. 
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said  city,  and  on  said  last  named  date  it  surrendered  to  the  Pub- 
lic Service  Commission  all  of  its  franchises  under  which  it  had 
been  previously  operating,  and  thereafter  operated  and  is  now 
operating  under,  what  is  termed  in  the  Public  Service  Law  an 
indeterminate  permit 

On  October  6,  1915,  ten  persons  filed  a  petition  wijth  the  Com- 
mission, asking  that  the  rates  for  electricity  for  residence  light- 
ing in  the  city  of  Valparaiso  be  reduced,  and  averring  that  appel- 
lant was  charging  10  cents  per  kilowatt  hour  for  electric  current 
for  lighting  purposes,  and  that  such  charge  was  unreasonable, 
and  also  that  it  charged  $1  per  month  for  "meter  rent"  or  "readi- 
ness-to-serve" charge;  that  the  last  named  charge  was  made  for 
no  service  rendered,  and  no  electricity  was  furnished  for  said 
charge ;  that  the  said  charge  was  unreasonable  and  unwarranted. 

The  petition  was  based  solely  on  these  two  grounds:  First, 
that  the  charge  for  residence  lighting  was  too  high ;  and,  second, 
that  the  charge  for  meter  rental,  or  so-called  readiness  to  serve, 
was  unreasonable,  and  was  for  no  service  that  was  in  fact  per- 
formed or  furnished  by  appellant  to  its  customers.  This  peti- 
tion was  designated  by  the  secretary  of  the  Commission  as  cause 
Xo.  1848.  Afterwards,  on  the  3d  day  of  August,  1917,  appel- 
lant filed  a  petition  with  the  Commission,  asking  that  it  be  per- 
mitted to  acdd  a  temporary  surcharge  on  all  bills  for  gas  and 
electricity  of  30  per  cent  of  the  amount  thereof.  This  was  filed 
by  the  Commission  as  petition  Xo.  3312.  These  petitions  were 
heard  at  the  same  hearing.  No  formal  order  of  the  Commission 
^vas  entered  consolidating  the  causes,  and  no  reference  thereto 
is  made  in  the  proceedings  of  the  Commission,  except  in  the  final 
order  or  opinion  of  the  Commission.  The  fact  of  the  filing  of 
the  respective  petitions  is  there  .mentioned,  and  it  is  also  stated 
*that  the  causes  had  been  consolidated  for  the  purpose  of  a  hear- 
ing, but  there  is  nothing  in  the  record  to  show  the  consolidation 
of  said  causes  for  any  other  purpose. 

While  the  order  of  the  Commission  is  embraced  in  a  single 
document,  it  in  fact  considers  the  gas  and  electrical  propositions 
separately,  and  fixes  a  separate  valuation  on  appellant's  gas  and 
electric  plants  and  distributing  systems,  and  establishes  a  new 
schedule  of  rates  to  be  charged  by  appellant  for  electricity  con- 
sumed which  amounts  to  a  reduction  of  30  to  40  per  cent  from 
P.U.R.1921B. 
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the  prior  schedule  of  rates.  With  reference  to  the  gas  proposi- 
tion the  order  grants  appellant  permission  to  charge  temporarily 
a  surcharge  of  10  per  cent  on  all  bills  for  gas  furnished  after 
May  1,  1918. 

The  physical  valuation  fixed  by  the  Commission  upon  appel- 
lant's electric  property  is  $75,000.  The  new  schedule  of  rates 
established  by  the  Commission  is  based  upon  this,  valuation. 
Certain  so-called  abandoned  property  of  appellant,  which  was 
appraised  by  the  Commission's  engineer  at  $13,721,  is  not  in- 
cluded in  the  valuation  fixed  by  the  Commission  upon  appellant's 
electric  property  for  rate-making  purposes,  the  claim  being  made 
that  such  property  was  neither  used  nor  useful  in  the  service  fur- 
nished by  appellant.  It  appears  from  the  evidence  before  the 
Conmiission,  and  from  the  opinion  of  the  Commission,  that  the 
appellant  entered  into  a  contract  with  the  Northern  Indiana  Gas 
&  Electric  Company,  by  the  terms  of  which  the  latter  company 
furnishes  electric  current  to  appellant  for  use  in  supplying  cus- 
tomers in  the  city  of  Valparaiso.  This  contract  was  made  in 
1911,  and  runs  for  10  years.  After  said  contract  was  entered 
into  appellant  practically  ceased  to  use  the  so-called  abandoned 
property,  which  consisted  of  its  local  electrical  plant  and  gener- 
ating system.  Appellant's  contract  for  electrical  current  pro- 
vides for  a  payment  therefor  amounting  to  approximately  2  cents 
per  kilowatt  hour,  and  the  decision  of  the  Commission  is  based 
largely  upon  the  fact  that  this  contract  was  very  advantageous 
to  appellant,  and  that  by  reason  thereof  it  was  fortunately  sit- 
uated. The  decision  appropriates  all  of  the  benefits  growing  out 
of  said  contract  to  the  public,  and  does  not  allow  anything  to 
appellant  on  account  thereof.  Neither  is  any  valuation  fixed  or 
allowed  thereon  for  the  purpose'  of  rate  making,  and  it  further 
appears  that  the  so-called  abandoned  property  was  abandoned  to 
enable  appellant  to  take  advantage  of  the  terms  and  provisions 
of  said  contract.  In  other  words,  after  entering  into  said  con- 
tract, it  ceased  to  use  its  generating  plant  and  system,  which,  as 
stated,  was  appraised  at  the  sum  of  $13,721,  and  thereafter  it 
obtained  its  electrical  current  by  a  transmission  line  from  the 
city  of  Michigan  City,  so  that  for  the  purpose  of  rate  making 
no  valuation   was   fixed   on   the   alleged   abandoned   property, 

neither  was  any  valuation  fixed  on  the  favorable  contract  which 
P.U.R.1921B. 
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appellant  had  with  the  Xorthern  Indiana  Gas  &  Electric  Com- 
pany. Appellant's  contention  is  that  the  contract  that  it  has 
with  the  Northern  Indiana  Gas  &  Electric  Company  was  entered 
into  in  September,  1911,  before  the  enactment  of  the  Public 
Service  Law,  and  that  the  rights  conferred  upon  appellant  by 
virtue  of  that  contract  were  valuable  property  rights  which  be- 
longed to  it,  and  that  such  contract  was  an  asset  to  appellant, 
and  that  when,  thereafter  to  wit,  November  20,  1913,  it  sur- 
rendered its  franchise  and  operated  thereafter  under  an  inde- 
terminate permit,  it  did  not  surrender  any  of  its  property  rights, 
including  the  said  contract  with  the  said  Northern  Indiana  Gas 
&  Electric  Company,  and  that  appellant  was  entitled  to  have  a 
valuation  fixed  on  said  contract  or  its  rights  thereunder  for  rate- 
making  purposes  and  rates  established  accordingly. 

The  trial  court  also  refused  to  admit  evidence  showing  the 
value  of  the  contract  that  appellant  had  with  the  Northern  In- 
diana Gas  &  Electric  Company,  and  in  that  connection  what  it 
would  cost  to  generate  electric  current  in  the  city  of  Valparaiso, 
or  obtain  it  from  any  source  or  sources  other  than  the  one  from 
which  it  was  obtaining  it  at  the  time  the  order  of  the  Commis- 
sion was  entered. 

A  valuation  of  both  plants  was  made  by  the  Public  Service 
Commission's  engineers.  The  gas  plant  was  appraised  by  the 
Commission's  engineers  as  follows:  Cost  of  reproduction, 
$164,200,  present  value  $138,137.  These  figures  include  an 
allowance  of  $9,270  for  materials  and  supplies,  but  does  not  in- 
clude anything  for  going  value  or  working  capital.  The  Com- 
mission fixes  the  value  of  the  gas  plant  of  the  Valparaiso  Light- 
ing Company,  including  working  capital,  at  $150,000.  The 
reproduction  cost  of  the  electrio  plant  of  the  company  was  val- 
ued at  $78,413,  and  its  present  value  was  fixed  at  $67,315,  by 
the  Commission's  engineers.  Making  allowance  for  working 
capital  and  intanigable  values,  the  Commission  finds  that  the 
value  of  the  property  of  the  Valparaiso  Lighting  Company  used 
and  useful  in  furnishing  electric  energj-  to  the  public  is  $75,000. 
The  annual  report  of  the  gas  department  of  the  Valparaiso 
Lighting  Company  for  the  year  1917  shows  that  its  total  operat- 
ing revenues  were  $48,217.13,  and  that  its  operating  expenses, 
including  taxes,  vrere  $39,697.71,  leaving  net  operating  revenues 
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of  $8,521.42.     Its  nonoperating  revenues  were  $808.31,  making 

A  total  gross  income  for  the  year  of  $9,353.73.     The  Commis- 

sion  says: 

"This  utility  under  normal  conditions  should  be  permitted  to 

earn  2  per  cent  on  the  present  physical  value  of  its  property, 

less  lands,  materials,  and  supplies,  as  a  depreciation  fund,  and 

7  per  cent  return.     In  addition  to  operating  expenses  and  taxes 

under  normal  conditions,  this  utility  should  be  permitted  to  earn 

from  its  gas  plant  the  following  amounts : 

2  per  cent  depreciation  on  $125,807   $2,517.34 

7  per  cent  return  on  $150,000  10,500.00 

TotAl    $13,017.34 

"It  will  be  noted  from  the  figures  given  above  that  it  earned 
for  the  year  1917,  to  meet  these  amounts,  only  $9,353.73,  leav- 
ing a  deficit  of  $3,663.61.  The  commercial  earnings  of  this 
plant  for  1917  w^as  $35,108.56.  A  10  per  cent  surcharge  would 
produce  sufficient  additional  revenue  to  practically  meet  the  re- 
quirements of  this  company.  The  Commission  will  not  disturb 
the  present  gas  rate  structure  of  this  utility,  but  will  authorize 
it  to  add  a  surc^harge  of  10  per  cent  to  all  bills  for  gas  rendered 
by  it  from  and  after  May  1,  1918,  until  the  further  order  of 
the  Comnlission,  not  exceeding,  however,  a  period  of  two  years.'* 
The  Commission  in  its  order  says : 

"The   electric   plant  of  the   Valparaiso   Lighting   Company 

occupies  a  most  fortunate  position  during  these  abnormal  times. 

The  heavy  burden  of  high  operating  expenses  which  has  fallen 

on  most  electric  utilities  since  the  beginning  of  the  great  Avar  has 

touched  lightly  on  this  company.     It  has  no  worries  over  the 

high  price  of  coal.     It  purchases  its  electric  current  at  a  very 

low  rate,  under  a  contract  which  does  not  expire  until  1921. 

The  annual  report  filed  by  this  company  for  the  year  1917  shows 

that  the  operating  revenues  from  its  electric  plant  were  $64,- 

787.60,  and  that  its  operating  expenses,  including  taxes,  were 

$34,789.47.     Its  net  operating  revenues  are  thus  shown  to  be 

$30,000.13.     Its  nonoperating  revenues  were  $731.09,  making 

its  total  gross  income  $30,731.22,  being  more  than  40  per  cent 

on  the  value  of  its  property  as  fixed  above.'' 

The  Commission  further  finds  that — 

'^\  proper  rate  for  depreciation  to  be  charged  by  said  utility 
r.r.n.i92iB. 
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for  its  electric  plant  is  3  per  cent  on  the  value  of  its  plant,  less 
the  value  of  lands,  materials,  and  supplies,  and  working  capital 
which  value  is  approximately  $65,000.  Said  company  is  ordered 
to  conform  its  depreciation  account  to  said  rate.  The  companv 
is  entitled  to  earn  under  normal  conditions  tTie  following  sums 
in  addition  to  operating  expenses  and  taxes : 

3  per  cent  on  $65,000   $1,950 

7  per  cent  on  $75,000   6,250 

Total   $7,200 

"It  will  thus  be  seen  that  the  excess  earnings  of  this  company 
for  1917  were  $23,531.22.  Certain  abandoned  property,  for- 
merly used  by  the  electric  plant,  was  appraised  at  $13,721.  The 
company  claims  that  this  sum  should  be  included  in  the  value 
of  this  plant  for  rate-making  purposes,  or  that  an  allowance 
should  be  made  out  of  earnings  to  amortize  this  sum.  It  should 
not  be  included  in  the  value  of  this  plant  for  rate-making  pur- 
poses, because  it  is  not  actually  used  nor  useful  in  furnishing 
electricity.  No  allowance  should  be  made  for  an  amortization 
fund  to  take  care  of  this  sum.  This  company,  since  the  com- 
mencement of  this  proceeding  has  collected  in  excess  revenues  a 
sum  much  more  than  enough  to  pay  for  this  abandomed  projH 
erty.  The  public  should  not  be  forced  again  to  pay  for  this 
abandoned  property. 

"It  is  contended  by  the  attorneys  representing  the  electric 
consumers  that  taxes  and  certain  operating  expenses  have  not 
been  properly  apportioned  between  the  gas  and  electric  proper- 
ties; that  too  large  a  proportion  of  said  expenses  had  been 
charged  against  the  electric  utility.  The  Commission  will  not 
undertake  to  reapportion  said  expenses  at  this  time,  in  view  of 
the  fact  that  a  large  reduction  in  the  electric  rates  must  be  made, 
and  in  view  of  the  further  fact  that  if  additional  expenses  are 
added  to  those  apportioned  to  the  gas  plant,  an  additional  in- 
crease of  the  gas  rates  would  have  to  be  made. 

"The  Commission  finds  that  the  electric  rates  of  said  Val- 
paraiso Lighting  Company  are  unjust  and  unreasonable,  and 
that  said  company  should  desist  from  enforcing  said  rates.  It 
is  estimated  that  the  rates  set  forfb  below  will  produce  the  fol- 
lowing revenue,  based  on  consumer's  data  furnished  by  this  com- 
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pany  to  wit:  $38,018.  In  addition  to  this,  revenue  derived 
from  municipal  and  railroad  lighting  and  lighting  of  the  court- 
house will  amount  to  $5,355,  making  the  total  operating  rev- 
enues per  annum  $43,353.  The  nonoperating  revenue  of  this 
company  for  1917,  as  shown  hy  its  annual  report,  was  $731. 
Adding  this  to  the  above  amount  would  make  the  total  earning 
of  this  company  $44,084,  or  $2,095  more  than  its  operating  ex- 
penses and  3  per  cent  for  depreciation  and  7  per  cent  return." 

The  Commission  then  ordered  that  the  Valparaiso  Lighting 
Company  file  a  schedule  on  or  before  May  1,  1918,  putting  into 
force  and  effect  the  following  rates,  tools,  and  charges,  to  wit: 

Lighting  Rates. 

For  first      10  kw.  hr.  per  month  8  cents  per  kw.  hr. 

For  next      90  kw.  hr.  per  Inonth  6  cents  per  kw.  hr. 

For  next    200  kw.  hr.  per  month  6  cents  per  kw.  hr. 

For  all  over  300  kw.  hr.  per  month 4  cents  per  kw.  hr. 

Sdipimum  monthly  bill  50  cents. 

Poicer  Rates. 

For  first  100  kw.  hr.  per  month  4    cents  per  kw.  hr. 

For  next  200  kw.  hr.  per  month  3     cents  per  kw.  hr. 

For  all  over  300  kw.  hr.  per  month 2}  cents  per  kw.  hr. 

Minimum  monthly  bill  25  cents  per  rated  horse  power  of  motor. 

Ten  per  cent  discount  allowed  on  all  bills  for  current  if  paid  within  ten 
days  after  due. 

Said  rates  shall  become  efi'ective  May  1,  1918. 

[1]  It  will  be  observed  that  the  Commission's  order  in  this 
case  cites  that  the  lighting  company  are  receivijig  their  power 
from  the  Xorthem  Indiana  Gas  &  Electric  Company  under  a 
contract  with  that  company ;  that  when  it  commenced  to  operate 
under  that  contract  it  abandoned  property  and  machinery,  which 
had  formierly  been  used  by  the  electric  plant,  valued  by  the  Com- 
mission at  $13,721.  The  Commission  did  not  include  that 
amount  in  fixing  the  valuation  of  appellant's  property,  and  the 
Commission  further  refused  to  put  any  value  upon  the  contract 
with  the  ^J^orthern  Indiana  Gas  &  Electric  Company,  and  re- 
fused to  hear  any  evidence  by  which  the  value  of  said  contract 
could  be  ascertained.  It  appears  from  the  undisputed  evidence 
that  the  appellant  held  a  contract  with  the  Northern  Indiana 
Gas  &  Electric  Company,  executed  in  the  month  of  September, 
1911,  by  the  terms  of  which  appellant  agreed  to  purchase,  and 
the  said  e;lectric  company  agreed  to  sell  and  furnish  to  appel- 
lant, all  of  the  electric  current  that  appellant  might  use  in  or 
about  its  business  in  the  city  of  Valparaiso. 
P.U.R.1921B. 
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In  its  order  the  Commission  recognized  this  contract  as  con- 
ferring valuable  property  rights  upon  the  appellant.  These 
property  rights  were  obtained  before  the  enactment  of  the  Pub- 
lic Service  Law,  and  prior  to  the  time  that  the  Valparaiso  Light- 
ing Company  surrendered  its  franchises,  but  in  fixing  a  valu- 
ation on  appellant's  property  for  rate-making  purposes  this  con- 
tract of  appellant's  was  not  considered,  and  no  valuation  was 
fixed  thereon  for  the  purpose  of  rate  making  or  for  any  other 
purpose.  In  surrendering  its  franchise  appellant  did  not  part 
with  any  of  its  property  except  the  franchise.  Sections  100, 
102,  •Acts  1913,  p.  202.  Therefore  the  property  of  appellant  in 
this  contract,  having  remained  appellant's  property  after  the 
surrender  of  its  franchises,  was  property  that*  the  municipality 
had  a  right  to  buy  under  the  Public  Service  Law,  and  it  was 
property  that  the  law  required  it  to  buy,  if  it  desired  to  obtain 
title  to  it.  It  is  claimed  by  appellant  that  the  act  of  the  Com- 
mission in  refusing  to  consider  the  value  of  appellant's  contract 
and  its  rights  thereunder  for  the  purpose  of  rate  making  and 
attempting  to  appropriate  all  the  benefits  thereof  to  appellant's 
customers  was  confiscatory,  and  amounted  to  the  taking  of  appel- 
lant's property  without  compensation,  and  is  a  violation  of  botli 
the  Constitution  of  the  United  States  and  of  the  state  of  Indi- 
ana. As  supporting  appellant's  contention,  see  article  14,  §  1. 
Amendments  of  Constitution  of  United  States,  Burns'  Statutes 
1914,  §  39;  article  1,  §21,  Constitution  of  Indiana,  Burns' 
Statutes  1914,  §  66;  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup-  Ct. 
Eep.  418,  42  L.  ed.  819. 

This  contract  so  held  by  appellant  and  its  rights  thereimder 
are  appellant's  property,  and  it  had  as  much  right  to  have  such 
contract  and  rights  valued  for  the  purposes  of  rate  making  as 
it  did  any  other  property  that  it  possessed,  and  it  had  a  right  to 
have  such  property  valued  for  the  purposes  of  rate  making  to  the 
same  extent  that  it  would  have  such  right  respecting  its  old  gen- 
erating system,  had  it  continued  to  use  the  same.  Appellant's 
contract  with  the  Northern  Indiana  Gas  &  Electric  Company 
was  an  asset  which  it  had  a  right  to  have  considered  in  fixing  a 
rate  which  appellant  might  charge  consumers  of  electrical  energy 
in  the  city  of  Valparaiso.    See  Bonbright  v.  Geary  (D.  C.)  210 

JFed.  44. 
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The  case  cited,  Bonbright  v.  Geary,  supra,  was  a  decision  of 
the  United  States  district  court  for  the  District  of  Arizona  be- 
fore Circuit  Judge  Morrow  and  District  Judges  Van  Fleet  and 
Sawtelle,  and  the  purpose  of  the  action  was  to  restrain  the  en- 
forcement of  certain  gas  and  electric  light  rates  prescribed  by 
the  Corporation  Commission  of  Arizona.  It  appears  that  the 
public  utility  had  a  contract  with  the  United  States  Government 
for  the  supply  of  electrical  energy  for  a  period  of  ten  years,  and 
that  this  contract  had  seven  years  to  run,  and  the  value  of  the 
contract  was  not  considered  in  fixing  a  rate  which  the  utility 
might  charge  consumers.  The  court  in  the  case  cited,  on  page 
52  thereof,  said: 

"There  is  another  feature  of  the  case  which  appeals  to  us 
for  consideration,  and  that  is  the  valuation  of  the  contract  with 
the  Federal  Government  for  power.  The  company  values  the 
remaining  term  of  this  contract  at  $110,000;  the  Corporation 
Commission  omitted  it  altogether.'' 

It  is  said  on  page  53  of  the  same  case: 

"Under  this  contract  the  present  corporation  is  receiving  elec- 
tricity from  the  Reclamation  Service  which  it  supplies  to  its 
customers.  It  takes  the  place  of  a  plant  which  cost-  $189,000. 
The  contract  went  into  eifect  in  1909  or  1910,  and  has  six  or 
seven  years  to  run.  The  value  of  the  remaining  term  is  esti- 
mated by  the  complainant  at  the  sum  of  $110,000.  We  are  of 
the  opinion  that  this  contract  hjis  a  substantial  value  for  the 
company,  but  what  that  value  is  we  do  not  now  determine.  We 
think  the  Corporation  Commission  should  have  given  this  con- 
tract a  reasonable  valuation,  in  view  of  all  the  circumstances  of 
the  case,  and  that  the  omission  to  make  such  valuation  was  a 
substantial  error  in  the  proceec^ings." 

The  principle  in  that  case  is  the  same  as  that  involved  in  the 
case  at  bar,  and  we  are  constrained  to  hold  that  failure  or 
refusal  of  the  Commission  to  value  the  contract  held  with  the 
Northern  Indiana  Gas  &  Electric  Company  was  error.  The 
lighting  company  had  a  right  to  have  a  valuation  fixed  upon  this 
contract,  and  that  valuation  considered  in  fixing  the  rate  which 
the  company  would  be  permitted  to  charge. 

[2]  Appellant  urges  that  the  trial  court  erred  in  overruling 
its  request  for  a  special  finding  of  facts.     At  the  proper  time 
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appellant  made  a  request  for  special  findings,  and  the  same  was 
overruled,  and  it  excepted  to  the  overruling  of  such  motion. 
Appellant  cites  to  support  its  contention:  Burns  1914,  § 
10052a;  §  78,  Public  Service  Law  of  Indiana,  Acts  1913,  p. 
191;  §  85,  Public  Service  Law,  Acts  1913,  p.  193;  §  108,  Pub- 
lic Service  Law,  Acts  1913,  p.  205;  Burns'  Annotated  Ind.  Stat- 
utes, §  577 ;  Calumet  Service  Co.  v.  Chilton,  148  Wis.  334,  135 
X.  W.  131. 

Section  78  of  the  Public  Sei»vice  Law  provides  that  the  prac- 
tice in  cases  that  are  appealed  to  the  courts  from  an  order  of  the 
Commission  shall  be  the  same  as  in  civil  actions.  The  exact 
language  of  the  law  is :  ^^And  the  same  shall  be  tried  and  deter- 
mined as  other  civil  actions."    See  Acts  1913,  p.  191. 

There  is  no  express  provision  in  the  law  prohibiting  special 
findings.  On  the  contrary,  the  express  provision  of  the  Public 
Service  Law  is  that  the  practice  shall  be  the  same  as  in  civil 
actions.  Neither  is  there  any  denial  by  implication  in  the  Pub- 
lic Service  Law  of  the  right  to  a  special  finding  of  facts.  We 
think  the  appellant  was  entitled  to  a  special  finding  of  facts,  and 
the  refusal  of  the  court  to  make  the  same,  when  request  was 
made  at  the  proper  time,  was  error. 

[3]  The  appellee  insists  that  appellant  is  estopped  from 
denying  the  validity  of  the  Commission's  order  establishing 
electrical  rates,  for  the  reason  that  appellant  has  accepted  the 
benefit  of  a  10  per  cent  temporary  surcharge,  which  the  order  of 
the  Commission  permits  appellant  to  add  to  all  gas  bills  ren- 
dered until  not  later  than  the  1st  day  of  May,  1920.  In  (»ther 
words,  it  is  claimed  that  the  causes  were  consolidated,  and  that 
but  one  order  was  in  fact  entered,  and  that  by  accepting  benefits 
thereunder  appellant  is  estopped  to  deny  the  validity  of  any 
other  portion  thereof.  In  that  connection  appellee  cites  a  num- 
ber of  cases  relative  to  the  judgments  of  courts.  The  order  of 
the  Commission  establishing  rates  is  not  a  judgment.  It  is  au 
administrative  order,  and  cases  relative  to  judgments  of  courts 
are  not  applicable.  Public  Service  Commission  v.  Cleveland, 
C.  C.  &  St.  L.  R  Co.  188  Ind.  197,  P.U.R.1919B,  837,  121  N. 
E.  116. 

In  this  case  there  were  two  petitions  filed,  one  by  consumers, 
asking  for  a  reduction  in  electrical  rates,  and  one  by  appellant, 
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asking  authority  to  add  a  temporary  surcharge  of  30  per  cent  on 
all  its  bills  pending  abnormal  conditions  incident  to  the  war. 
The  petitions  were  filed  at  different  times,  and  docketed  sep- 
,  arately  by  the  Commission  and  given  different  numbers.  There 
never  was  any  order  of  consolidation.  The  opinion  of  the  Com- 
mission recites  that  the  causes  were  ^^consolidated  for  the  pur- 
pose of  hearing."  Appellee  contends  that  but  one  order  was 
entered.  It  is  true  that  but  one  order  was  entered  in  a  physical 
sense.  That  is  to  say,  it  is  embraced  in  a  single  document  and 
bound  under  one  cover,- but  in  fact  it  is  an  order  in  both  of  these 
cases.  It  in  effect  granted  the  petition  of  the  consumers  to  re- 
duce electrical  rates,  and  granfed  appellant's  petition  to  add  a 
surcharge,  but  limited  the  surcharge  to  10  per  cent  on  bills  for 
gas,  and  provided  that  this  right  to  a  surcharge  should  expire 
on  the  1st  of  May,  1920. 

Wa  are  convinced  that  the  act  itself,  properly  construed,  per- " 
mits  a  party  to  appeal  to  the  courts  and  have  any  rate  or  rates 
with  which  he  may  be  dissatisfied  reviewed,  and  by  accepting 
one  rate  he  is  not  precluded  from  disputing  the  validity  of  an- 
other rate,  even  though  both  rates  may  be  established  in  the  same 
order.  Section  78  of  the  Commission  Law  (Acts  1913,  p.  190) 
is,  so  far  as  applicable,  as  follows : 

"Any  public  utility  and  any  person  or  corporation  in  interest 
•  being  dissatisfied  with  any  order  of  the  Commission  fixing  any 
rate  or  rates,  tolls,  charges,  schedules,  joint  rate,  or  rates,  ,    .    . 
may  commence  an  action  in  the  circuit  or  superior  court  of  any 
county  in  which  such  order  of  the  Commission  is  operative 
against  the  Commission  as  defendant  to  vacate  or  set  aside,  any 
such  order  or  enjoin  the  enforcement  thereof  on  the  ground  that 
the  rate  or  rates,  tolls,  charges,  schedules,  joint  rate,  or  rates  fixed 
in  said  order  is  insufficient,  unreasonable  or  unlawful.     .     .     ." 
Under  that  statute  there  is-  express  legislative  authority  for 
reviewing  a  particular  rate  without  reviewing  all  of  the  rates 
that  may  be  established  by  the  Commission.     A  party  might  be 
satisfied  with  the  rate  established  for  gas,  but  dissatisfied  with 
the  electrical  rate,  and  the  acceptance  of  the  one  does  not  pre- 
clude him  from  having  the  reasonableness  or  the  validity  of  the 
other  reviewed  in  the  courts.     There  is  no  logical  or  legal  con- 
nection between  an  electrical  rate  and  a  rate  for  gas,  and  the 
P.U.K.1021B.  22 
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Comraission  itself  has  no  power  to  make  a  rate  for  gas  depend- 
ent upon  a  rate  for  electricity.  The  consumers  of  gas  and  elec- 
tricity may  be,  and  often  are,  altogether  quite  different  personi», 
and  it  would  not  be  reasonable  to  require  one  person  to  pay  a 
high  gas  rate  because  somebody  else  is  paying  a  reduced  elec- 
trical rate.  The  rates  for  gas  and  electricity  ought  to  be  kept 
entirely  separate  and  apart  from  each  other.  Xeither  one  should 
be  made  to  depend  to  any  extent  upon  the  other,  since  consumers 
of  one  may  not  be  consumers  of  the  other,  and  it  would  be  wrong 
to  require  the  consumers  of  one  such  commodity  to  bear  the 
burden  that  should  be  borne  by  the  consumers  of  the  other  com- 
modity.    Each  rate  should  stand  or  fall  upon  its  own  merits. 

There  is  no  merit  in  appellant's  contention  that  appellee  is 
estopped  by  accepting  the  surcharge  on  bills  for  gas.  It  was 
error  of  the  trial  court  not  to  consider  the  value  of  appellant's 
contract  with  the  Xorthern  Indiana  Gas  &  Electric  Company  in 
its  valuation  for  the  purpose  of  making  rates.  The  trial  court 
also  erred  in  refusing  to  grant  appellant's  motion  for  a  special 
finding.  Other  errors  alleged  in  appellant's  brief  and  discussed 
therein  need  not  now  be  considered  as  they  will  not  probably 
occur  upon  a  new  trial  of  the  cause. 

Judgment  is  reversed,  with  instructions  to  the  trial  court  to 
sustain  appellant's  motion  for  a  new  trial. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  MADISOX  LIGHT  &  FUEL  COMPANY. 

[No.  5830.] 

Return  —  Operating  expenses  —  Sinlclng  fund  payments. 

Payments  into  a  sinking  fun<{  for  the  redemption  of  bonds  form 
no  part  of  the  operating  e-xpenses  of  a  utility,  but  must  be  paid  out  of 
gross  income,  since  otherwise  the  ratepayer  would  buy  the  corpus  of 
the  property  itself  and  turn  it  over  to  the  stockholders. 

[January  3,  1921.] 

Petition  for  approval  of  reduction  in  capital  stock  and  ap- 
proval of  a  new  mortgage  and  deed  of  tmst ;  company  authorized 
to  reduce  its  capital  stock  from  $150,000  to  $100,000;  also  au- 
P.U.R.1921B. 
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thorized  to  issue  $86,080  of  its  first  mortgage  twelve-year  6  per 
cent  bonds  in  substitution  for  bonds  outstanding. ' 

Johnson,  Commissioner:  On  December  10,  1920,  the  Madi- 
son Light  &  Fuel  Company  filed  with  the  Commission  its  peti- 
tion asking  approval  in  the  matter  of  the  reduction  of  the 
capital  stock  of  the  company  from  $150,000  to  $100,000,  and 
the  reduction  of  its  bonded  indebtedness  from  $107,600  to 
$86,080. 

This  petition  comes  as  the  result  of  two  prior  orders  issued  by 
the  Commission,  to  wit:  .In  causes  Xo.  4580,  dated  July  2:5, 
1919,  and  No.  5530,  dated  September  17,  1920,  in  both  of  whicU 
orders  the  Commission  insisted  that  the  stocks  and  bonds  out- 
standing against  this  company  be  reduced  to  a  point  more  con- 
formable to  the  value  of  the  property  as  heretofore  tentatively 
fixed  by  the  Commission.  Inasmuch  as  this  petition  is  in  line 
with  the  recommendations  and  orders  heretofore  made  by  the 
Commission,  and  inasmuch  as  the  Commission  has  judicial 
knowledge  of  the  facts  and  circumstances  as  deduced  at  both 
the  prior  hearings,  no  formal  hearing  on  the  within  cause  was 
ordered. 

As  stated  above,  this  application  asks  that  the  petitioner  be 
authorized  to  reduce  its  capital  stock  from  $150,000  to  $100,000. 
Inasmuch  as  this  is  a  step  towards  a  more  sound  financing  of 
this  company,  such  authority  will  be  granted. 

The  petition  asks  also  that  the  Commission  approve  a  mort- 
gage attached  to  the  petition,  which  mortgage  secures  an  issue  of 
6  per  cent  bonds  in  the  total  amount  of  $100,000,  and  asks  that 
the  Commission  at  the  same  time  authorize  the  issuance  of 
$86,080,  which  latter  amount  is  to  be  certified  initially  upon 
the  release  of  the  existing,  mortgage  and  to  stand  and  exist  as  a 
substitute  for  the  $107,600  of  bonds  now  outstanding  under  the 
existing  mortgage.  In  other  words,  the  petitioner  asks  for 
authority  to  cancel  out  existing  bonds  and  substitute  therefor 
an  amount  20  per  cent  less  than  the  present  amount. 

Inasmuch  as  this  scaling  down  of  bonds  to  the  amount  of  20 
per  cent  is  in  line  with  the  directions  of  the  Commission,  and 
brings  the  amount  of  funded  obligations  below  the  value  of  the 

property  as  heretofore  tentatively  fixed,  this  procedure  consti- 
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tutes  a  marked  improvement  in  the  stability  of  petitioner,  and 
will  be  authorized. 

The  petition  recites,  also,  that,  of  the  authorized  issue  of  $100 
of  6  per  cent  bonds,  the  bonds  remaining  in  the  treasury,  to  the 
amount  of  $13,920,  are  later  to  be  issued  to  cover  not  more  than 
85  per  cent  of  additional  capital  expenditures.  It  is  not 
asserted  that  any  capital  expenditures  have  as  yet  been  made, 
and  petitioner  does  not  ask  that  this  amount  of  bonds  be  certified 
as  of  this  date.  If  and  when  such  expenditures  are  made  and 
contemplated,  the  Commission  can  take  up  the  matter  of  author- 
izing the  certification  of  all  or  any  part  of  the  $13,920  of  bonds 
yet  in  the  treasury. 

Although  the  Commission  will  approve  the  mortgage  as  drawn, 
yet  it  desires  to  call  attention  to  Article  XV.  which  creates  a 
sinking  fund  towards  the  payment  and  redemption  of  the  bonds 
issued  under  and  secured  by  the  mortgage  in  question.  This 
sinking  fund  provision  is  to  the  effect  that  on  the  1st  day  of 
November,  1922,  and  on  the  1st  day  of  IS'ovember  in  each  year 
thereafter  until  and  including  the  1st  day  of  Xovember,  1931, 
the  petitioner  shall  pay  to  the  trustee  a  sum  equal  to  3  per  cent 
of  its  annual  gross  earnings  for  the  fiscal  year  ending  October 
31st,  of  the  year  in  which  such  payment  ia  made.  The  Commis- 
sion  has  no  objection  to  such  a  sinking  fund  provision,  but  will 
point  out  again  that  the  payments  into  this  sinking  fund  cannot 
be  considered  as  operating  expenses,  but  must  be  paid  out  of 
gross  income.  This  sinking  fund  payment  ultimately  goes  to  the 
retirement  of  capital  account  and  rates  cannot  be  built  up  for  the 
purpose  of  extinguishing  capital  stock  out  of  the  rates  paid  by 
the  consumer.  The  consumer  should  pay  such  a  rate  as  will 
meet  proper  operating  expenses,  depreciation,  and  a  fair  return 
on  the  value  of  the  property,  but  is  no1>  expected  to  buy  the  corpus 
of  the  property  itself  and  turn  it  over  to  the  stockholders.  If 
the  utility  itself  desires  to  divert  some  of  the  income  which  prop- 
erly belongs  to  the  owners  of  the  property  to  the  extinguishing  of 
the  capital  account,  it  should  be  permitted  to  do  so.  The  Com- 
mission will  not,  therefore,  object  to  that  article  in  the  mortgage 
which  provides  for  this  sinking  fund,  but  will  content  itself  with 
pointing  out  as  above  that  this  sinking  fund  payment  must  come 

not  from  the  consumers  but  from  the  owners  of  the  property 
P.U.R.1921B. 
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themselves.    Sinking  fund  payments,  therefore,  must  come  from 
gross  income  and  not  to  he  considered  as  an  operating  expense. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  Madison  Light  and  Fuel  Company  be,  and  it 
is,  authorized  to  reduce  its  capital  stock  frpm  $150,000  to  $100,- 
000,  which  latter  amount  is  to  consist  of  4,000  shares  of  the  par 
value  of  $25  each. 

It  is  further  ordered,  that  the  Commission  approves  the  fonn 
of  the  proposed  mortgage  attached  to  the  petition,  marked  Ex- 
hibit "A"  and  herein  incorporated  by  reference,  which  mortgage 
is  to  be  executed  by  the  petitioner  to  the  Central  Trust  Company 
of  Illinois  and  Askel  K.  Bpdholdt,  trustees,  securing  a  duly 
authorized  issue  of  $100,000  in  principal  amount  of  first  mort- 
gage 6  per  cent  twelve-year  bonds  and  approving  and  authorizing 
the  issuance  of  $86,080  par  value  thereof,  to  be  certified  initially 
upon  the  release  of  the  existing  mortgage  and  the  cancellation  of 
the  bonds  outstanding  thereunder,  and  the  remaining  amount  of 
$13,920  to  be  certified  hereafter  upon  the  same  terms  and  condi- 
tions as  provided  for  in  the  original  mortgage,  in  the  event  fur- 
ther capital  expenditures  are  made;  provided,  however,  that  in 
any  later  cause  involving  petitioner,  the  Commission,  by  its 
approval  of  the  above  mentioned  form  of  mortgage,  expressly 
reserves  to  itself  the  right  to  eliminate  all  payments  made  into, 
the  sinking  fund  provided  in  Article  XV.  of  the  above  mortgage 
from  the  operating  expenses  of  the  company,  and  to  allow  such 
payments  into  the  sinking  fund  to  be  made  only  out  of  gross  in- 
come and  not  as  an  operating  charge. 

It  is  further  ordered,  that  petitioner  be,  and  it  is,  hereby 
authorized  to  issue  as  incident  to  the  approval  of  the  above  men- 
tioned mortgage  $86,080  of  its  first  mortgage,  twelve-year,  6  per 
cent  bonds,  originating  under  this  mortgage  for  the  purpose  of 
substituting  such  bonds  in  the  gross  amount  of  $86,080,  for  the 
present  issue  under  the  present  mortgage  in  the  gross  amount  of 
$107,600  of  bonds,  to  be  retired  and  extinguished  by  the  new 
issue. 

Lewis,  McCardle,  Haynes,  concur;  Van  Auken,  absent. 
P.U.B.1921B. 
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NEW  YORK  PUBLIC  SERVICE  COJ^MISSION,  SECOND  DISTRICT. 

ALFRED  C.  DAVIS  et  al. 

V. 

PENNSYLVANIA  GAS  COMPANY. 
[Case  No.  6040.] 

Rates  •*  Reaaonableneaa  as  a  whole. 

1.  In  determining  the  reasonableness  of  rates  in  New  York  state 
for  natural  gas  produced  in  Pennsylvania,  the  Commission  is  not  re- 
quired to  consider  the  entire  business  of  the  company  in  both  states, 
but  should  limit  its  investigation  to  the  property  in  New  York  and  to 
the  income  bnd  expenses  of  the  business  in  that  state,  and  the  value 
of  such  a  percentage  of  the  company's  property  in  Pennsylvania  as 
may  be  used  to  supply  gas  to  New  Y^ork. 

Return  —  Reasonableness  -^  Past  profits, 

2.  In  determining  the  reasonableness  of  utility  rates,  the  fact  that 
the  past  profits  have  been  reinvested  in  the  property  and  have  become 
a  part  of  its  capital,  is  immaterial,  since  rates  must  be  based  upon  the 
actual  value  of  the  property  used  in  the  business. 

Return  •*  Reasonableness  •*  Depreciated  dollar, 

3.  In  determining  the  reasonableness  of  the  rates  of  a  utility  com- 
pany, the  fact  that  the  dollar  has  greatly  depreciated  should  not  be 
taken  into  consideration,  where  the  company  has  paid  a  10  per  cent  divi- 
dend for  a  period  of  years  in  addition  to  a  60  per  cent  stock  dividend. 

Valuation  -^  Asisertainment  of  value  -^  Boole  value  as  fneasure. 

4.  The  value  of  utility  property  as  shown  on  the  company's  books, 
will  be  deemed  fairer  evidence  of  value  than  a  higher  value  placed  upon 
the  property  by  the  company's  expert  witnesses,  unless  some  explana- 
tion is  made  and  some  valid  reason  is  given  why  the  estimate  made 
by  the  company  is  not  correct. 

Return  -^  Basis  —  Present  value, 

5.  A  utility  company  is  entitled  to  a  return  upon  the  present  value 
of  its  property  rather  than  upon  its  original  cost. 

Valuation  —  Amortization  of  wearing  value, 

6.  No  allowance  for  the  amortization  of  the  wearing  value  of  a 
natural  gas  plant  should  be  made  in  arriving  at  the  rate  base,  where 
this  has  already  been  received  by  the  company. 

Valuation  —  Going  value, 

7.  No  allowance  should  be  made  for  going  value  in  arriving  at  the 
rate  base,  where  the  amount  of  this  item  has  already  been  received  by 
the  company. 

Valuation  —  Property  out  of  state, 

8.  The  proportion  of  the  out-of-state  property  of  a  natural  gas 
company  used  to  further  business  in  New  York  state,  is  a  proper  item 
of  fixed  capital  upon  which  it  is  entitled  to  earn  a  return  on  New  York 
business. 

P.r.R.1921B. 
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Valuation  —  Capital  account  —  Transfer  of  depreciation  reserve  — 
Accounting, 

9.  The  amount  of  the  depreciation  reserve  properly  set  aside  to 
make  good  the  depletion  of  the  capital  of  a  natural  gas  company  and 
afterwards  transferred  to  the  capital  account,  should  form  no  part  of 
the  amount  upon  which  the  company  is  entitled  to  earn  a  return. 
Valttatton  •*  Act^rued  depreciation  •*  Past  profits, 

10.  A  utility  company  which  has  had  a  large  amount  of  income  in 
the  past,  far  in  excess  of  a  reasonable  return,  is  not  entitled  to  a  pres- 
ent return  upon  the  undepreciated  value  of  its  property. 

Valtiation  —  Reproduction  value  —  Present  prices, 

11.  It  is  improper  to  base  reproduction  value  of  utility  property  on 
present  day  high  abnormial  prices. 

Valuation  •*  Overhead  expenses  •*  Natural  gas  plant. 

12.  In  the  valuation  of  the  property  of  a  natural  gas  company  for 
rate  making,  an  allowance  of  20  per  cent  was  made  for  overheads  in- 
cluding organization,  etc.,  representing  actual  labor  and  material  costs. 

Return  -^  Operating  expenses  —  Aniortizati€>n. 

13.  An  annual  allowance  of  $302,201  for  the  amortization  of  the 
depletion  of  the  capital  of  a  natural  gas  company  was  held  reasonable 
on  a  total  physical  value  of  $1,000,000. 

Rates  -^  Natural  gas  -^  Inverted  block. 

14.  In  applying  the  sliding  scale  upward  or  inverted  block  rate,  the 
£rst  step  up  of  the  price,  allowing  a  sufficient  amount  for  economical 
consumption,  should  be  sufficient  to  discourage  any  unnecessary  use. 


Valuation  —  Reproduction  cost  —  Present  day  prices. 

Discussion  of  impropriety  of  basing  reproduction  value  on'  present 
■  day  prices,  p.  358. 

[December  23,  1920.] 

Complaint  as  to  price  of  natural  gas  charged  private  consum- 
ers ;  sustained  and  inverted  block  schedule  authorized. 

Appearances:  Messrs.  Thrasher  and  Clapp,  for  complainants; 
Messrs.  Marion  H.  Fisher  and  John  E.  Mullin,  for  defendant 
company. 

Barhite,  Commissioner:  This  proceeding  is  brought  against 
the  Pennsylvania  Gas  Company  and  is  based  upon  the  complaint 
of  a  number  of  the  citizens  of  the  city  of  Jamestown  who  protest 
against  ^n  increase  in  the  price  of  natural  gas  from  32  cents  per 
thousand  feet  to  37  cents  per  thousand  feet^  with  a  discount  in 
each  case  of  2  cents  per  thousand  feet  if  the  bills  are  paid  before 
a  certain  date. 

A  large  amount  of  time  has  been  taken  in  this  controversy  by 
reason  of  the  contention  of  the  gas  company  that  it  is  a  Pennsyl- 
P.U.R.1U21]^. 
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vania  corporation,  that  all  of  its  gas  is  obtained  from  wells  in 
that  state  and  that  the  gas  used  in  Jamestown  is  brought  in  pipes 
over  the  state  line  which  constitutes  an  act  of  interstate  commerce 
over  which  this  Commission  has  no  jurisdiction.  After  the  Com- 
mission had  denied  the  contention  of  the  company,  the  matter 
was  carried  through  the  various  courts  of  the  state  to  the  court  of 
app(*als,  and  thence  to  the  Supreme  Court  of  the  United  States ; 
that  court  sustained  this  Commission  in  its  claim  to  jurisdiction 
and  the  case  was  ready  for  a  hearing  upon  the  merits,  although 
further  and  unusual  delay  was  occasioned  by  the  fact  that  the 
defendant  company  after  it  had  sued  out  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States  made  application  to  the 
appellate,  division  of  the  supreme  court  of  the  state  of  New  York 
for  a  stay  of  proceeding  pending  the  review  by  the  court  of  last 
resort. 

The  Pennsylvania  Gas  Company  was  incorporated  under  the 
laws  of  the  state  of  Pennsylvania  on  July  8,  1881,  under  the 
name  of  the  Warren  Light  &  Heat  Company,  for  the  purpose  of 
supplying  light  and  heat  to  the  inhabitants  of  the  borough  of 
Warren  and  its  vicinity,  in  Warren  county,  Pennsylvania.  The 
present  name  was  adopted  on  October  27,  1885. 

At  various  times  the  company  purchased  the  properties  and 
franchises  of  other  Pennsylvania  companies  which  had  been  in- 
corporated for  the  purpose  of  supplying  light  and  heat  to  various 
communities  in  that  state.  In  1885  the  properties  and  fran- 
chises of  several  New  York  companies  were  purchased.  All  of 
these  various  companies  appear  to  have  been  merged  with  tho 
Pennsylvania  Gas  Company.  At  the  time  of  its  incorporation 
the  authorized  capital  stock  of  the  company  was  $10,000  whicU 
was  increased  from  time  to  time  until  it  amounted  to  $2,000,000. 
The  par  value  of  the  share  was  $25.  In  1893  and  subsequent 
thereto  the  stockholders,  upon  the  recommendation  of  the  board 
of  directors,  reduced  the  capital  stock  to  $1,600,000  by  purchas- 
ing at  par  11,600  shares,  and  4,400  shares  at  $40  per  ihare,  an 
amount  equal  to  160  per  cent  of  par.  At  a  still  later  period,  at 
the  request  of  the  stockholders,  the  capital  stock  was  reduced 
from  $1,600,000  to  $800,000,  each  stockholder  surrendering 
one-half  of  the  number  of  shares  held  by  him  and  receiving  in 
exchange  for  each  share  a  one  hundred  dollar  debenture  bond 
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payable  in  twenty  years  with  interest  at  the  rate. of  6  per  cent. 
These  bonds  were  paid  off  during  the  next  ten  years. 

By  the  purchases  noted  the  company  purchased  and  retired 
48,000  shares  of  the  par  vahie  of  $1,200,000,  for  which  the  com- 
pany paid  to  stockholders  $3,666,000  or  $2,466,000  more  than 
par  value.  In  addition  the  company  paid  $881,000  interest  on 
the  debenture  bonds  issued  in  payment  of  stock. 
-  In  1911  the  capital  stock  was  increased  from  $800,000  to 
$4,800,000  and  the  amount  of  the  increase  was  issued  to  the 
stockholders  as  a  stock  dividend. 

In  1916  the  capital  stock  was  increased  from  $4,800,000  to 
$7,200,000  and  the  amount  of  the  increase  paid  to  the  stockhold- 
ers as  a  stock  dividend. 

Only  one  instance  appears  in  which  the  stockholders  have  been 
asked  to  pay  anything  into  the  treasury  for  the  benefit  of  the 
company.  In.  1885  an  assessment  of  75  cents  per  share  was 
levied  on  the  capital  stock.  This  assessment  amounting  to  $9,000 
was  credited  to  "Property  and  Franchise  Accoimt.'^ 

The  annual  reports  of  the  company  filed  with  this  Commission 
from  the  year  1913  to  the  year  1919  both  inclusive,  shows  that  a 
dividend  of  10  per  cent  per  year  has  been  paid.  These  dividends 
are  .exclusive  of  a  stock  dividend  of  50  per  cent  paid  in  1916, 
to  which  reference  has  heretofore  been  made. 

[1]  The  foregoing  general  statements  show  that  the  company 
has  been  and  is  in  a  very  prosperous  condition  and  attention  is 
called  to  them  because  the  complainants  and  the  company  differ 
as  to  the  theory  upon  which  this  case  must  be  decided,  the  com- 
plainants urging  that  the  Commission  must  consider  the  entire 
business  of  the  company  both  in  Pennsylvania  and  New  York, 
while  the  company  insists  that  the  Commission  is  limited  in  its 
investigations  as  to  a  proper  rate  for  Xew  York  state,  to  that  por- 
tion of  the  business  conducted  in  New  York. 

It  must  be  conceded  that  this  Commission  as  one  of  the  depart- 
ments of  the  government  of  the  state  of  New  York  has  no  control 
or  authority  over  the  business  of  the  Pennsylvania  Gas  Company 
in  the  state  of  Pennsylvania  and  conducted  under  the  laws  of 
that  state.  But  whether  this  Commission  may  not  make  an  exam- 
ination of  the  business  conducted  in  and  the  property  owned  by 
the  company  within  the  foreign  state,  is  a  different  question. 
P.U.R.1921B. 
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There  are  anthorities  which  may  be  cited  upon  the  point  under 
review.  In  the  case  of  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418,  the  question  arose  as  to  whether  a 
ritatute  of  the  state  of  Xebraska  which  fixed  the  rates  to  be 
charged  for  the  transportation  of  freight  from  any  point  in  the 
state  to  any  other  point  in  the  state,  was  constitutional.  In  other 
words,  whether  the  amounts  fixed  under  the  terms  of  the  statute 
were  reasonable  in  amount.  The  controversy  arose  over  inter- 
state railroads  and  roads  controlled  by  them  whose  business  was 
not  confined  exclusively  to  the  state  of  Nebraska.  As  here,  the 
question  arose  whether  the  reasonableness  of  the  rates  established 
by  the  Xebraska  statute  was  to  be  determined  by  the  result  upon 
the  rates  alone  affectd  by  it  or  whether  the  entire  business  of  the 
company  was  to  be  taken  into  consideration.  Upon  this  question 
the  court  says :  "It  is  further  said  in  behalf  of  the  appellants, 
that  the  reasonableness  of  the  rates  established  by  the  Xebraska 
statute  is  not  to  be  determined  by  the  inquiry  whether  such  rates 
would  leave  a  reasonable  net  profit  from  the  local  business  affect- 
ed thereby,  but  that  the  court  should  take  into  consideration, 
among  other  thin^,  the  whole  business  of  the  company,  that  is, 
all  its  business,  passenger  and  freight,  interstate  and  domestic. 
If  it  be  found  upon  investigation  that  the  profits  derived  \>j  a 
railroad  company  from  its  interstate  business  alone  are  sufficient 
to  cover  operating  expenses  on  its  entire  line,  and  also  to  meet 
interest,  and  justify  a  liberal  dividend  upon  its  stock,  may  the 
legislature  prescribe  rates  for  domestic  business  that  would  bring 
no  reward  and  b^  less  than  the  services  rendered  are  reasonably 
worth  ?  Or  must  the  rates  for  such  transportation  as  begins  and 
ends  in  the  state  be  established  with  reference  solely  to  the 
amount  of  business  done  by  the  carrier  wholly  within  such  state, 
to  the  cost  of  doing  such  local  business,  and  to  the  fair  value  of 
the  property  used  in  conducting  it,  without  taking  into  consid- 
eration the  amoimt  and  cost  of  its  interstate  business,  and  the 
value  of  the  property  employed  in  it  ?  If  we  do  not  misappre- 
hend counsel,  their  argimient  leads  to  the  conclusion  that  the 
state  of  Xebraska  could  legally  require  local  freight  business 
to  be  conducted  even  at  an  actual  loss,  if  the  company  earned 
on  its  interstate  business  enough  to  give  it  just  compensation  in 
respect  of  its  entire  line  and  all  its  business,  interstate,  and*  do- 
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mestic.  We  cannot  concur  in  this  view.  In  our  judgment,  it 
must  be  held  that  the  reasonableness  or  unreasonableness  of  rates 
prescribed  by  a  state  for  the  transportation  of  persons  and  prop- 
erty wholly  within  its  limits  must  be  determined  without  refer- 
ence to  the  interstate  business  done  by  the  carrier,  or  to  the 
profits  derived  from  it.  The  state  cannot  justify  unreasonably 
low  rates  for  domestic  transportation,  considered  alone,  upon  the 
{H'ound  that  the  carrier  is  earning  large  profits  on  its  interstate 
business,  over  which,  so  far  as  rates  are  concerned,  the  state  has 
no  control.  Xor  can  the  carrier  justify  unreasonably  high  rates 
on  domestic  business  upon  the  ground  that  it  will  be  able  only 
in  that  way  to  meet  losses  on  its  interstate  business.  So  far  as 
rates  of  transportation  are  concerned,  domestic  business  should 

not  be  made  to  bear  the  losses  on  interstate  business,  nor  the  lat- 
f  ... 

ter  the  losses  on  domestic  business.  It  is  only  rates  for  the  trans- 
portation of  persons  and  property  between  points  within  the  state 
that  the  state  can  prescribe ;  and  when  it  undertakes  to  prescribe 
rates  not  to  be  exceeded  by  the  carrier,  it  must  do  so  with  refer- 
ence exclusively  to  what  is  just  and  reasonable,  as  between  the 
carrier  and  the  public,  in  respect  of  domestic  business.  The 
argument  that  a  railroad  line  is  an  entirety,  that  its  income  goes 
into,  and  its  expenses  are  provided  for  out  of  a  common  fund, 
and  that  its  capitalization  is  on  its  entire  line  within  and  with- 
out the  state,  can  have  no  application  where  the  state  is  without 
authority  over  rates  on  the  entire  line,  and  can  only  deal  with 
local  rates  and  make  such  regulations  as  are  necessary  to  give  just 
compensation  on  local  business."  ' 

In  San  Diego  Land  Co.  v.  National  City,  174  U.  S.  739,  758, 
43  L.  ed.  1154,  19  Sup.  Ct.  Kep.  804,  the  question  arose  over 
water  rates  and  the  court  says:  "One  of  the  points  in  dispute 
involves  the  question  whether  the  losses  to  the  appellant  arising 
from  the  distribution  of  water  to  consumers  outside  of  the  city 
are  to  be  considered  in  fijring  the  rates  for  consumers  within  the 
city.  In  our  judgment  the  circuit  court  properly  held  that  the 
defendant  city  was  not  required  to  adjust  rates  for  water  fur- 
nished to  it  and  to  its  inhabitants  so  as  to  compensate  the  plain- 
tiff for  any  such  losses.  This  is  so  clear  that  we  deem  it  unnec- 
essary to  do  more  than  to  state  the  conclusion  reached  by  us  on 

this  point.'' 
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In  the  matter  of  the  Pennsylvania  Gas  Co.  v.  Public  Service 
Commission,  225  X.  Y.  397,.P.U.R.1919C,  663,  122  N.  E.  260, 
while  the  only  question  before  the  court  was  the  jurisdiction  oJ 
this  Commission  to  determine  a  proper  rate  for  natural  gas  in 
the  city  of  Jamestown,  the  reasoning  of  the  court  of  appeals  in 
deciding  in  favor  of  such  jurisdiction  is  in  harmony  with  the 
conclusions  of  the  Supreme  Court  of  the  United  States  in  the 
cases  cited.  The  court  of  appeals  holds  that  the  Pennsylvania 
Gas  Company  is  engaged  in  interstate  commerce,  but  that  the 
state  of  Xew  York  is  authorized  to  fix  rates  within  its  borders. 
The  basis  of  this  decision  is  the  principle  laid  down  in  the  Min- 
nesota Rate  Cases,  230  TJ.  S.  352,  399,  57  L.  ed.  1511,  48  L.RA. 
(X.S.)  1151,  33  Sup.  Ct.  Kep.  729,  Ann.  Cas.  1916A,  18,  to 
the  effect  that  as  to  these  subjects  which  require  a  general  system 
or  uniformity  of  regulation,  the  power  of  Congress  is  exclusive.' 
In  other  matters,  admitting  of  diversity  of  treatment  according 
to  the  special  requirements  of  local  conditions,  the  states  may  act 
within  their  respective  jurisdictions  until  Congress  sees  fit  to  act. 
As  an  extension  of  the  same  idea  the  court  says :  "It  is  idle  to 
speak  of  the  need  of  uniformity  of  action  by  states  of  equal  com- 
petence when  there  is  only  one  state  whose  action  is  involved. 
But  even  within  the  state  diversity  rather  than  uniformity  is 
exacted  by  the  conditions  of  the  business.  Rates  adequate  in  one 
city  are  inadequate  in  another.  The  local  needs  are  best  known 
to  local  agencies  of  government.  No  central  authority,  acting 
for  the  nation  as  a  whole,  will  readily  discern  them." 

An  examination  of  the  New  York  state  statutes  controlling  the 
subject  of  rates  charged  by  a  gas  company  and  the  power  of  the 
Commission  over  such  rates  shows  nothing  out  of  harmony  with 
the  views  expressed  in  the  cases  to  which  attention  has  been 
called.  Section  65  of  the  Public  Service  Commissions  Law  pro- 
vides that  the  charge  made  or  demanded  by  any  gas  corporation 
shall  be  just  and  reasonable.  The  Commission  is  given  power, 
§  66,  subdivision  5,  P.  S.  C.  Law,  whenever  it  deems  the  rates 
or  charges  of  any  gas  corporation  are  unjust  or  unreasonable,  to 
determine  the  just  and  reasonable  rates. 

Under  the  decisions  and  the  statutes  quoted,  it  would  seem  to 
be  necessary  that  the  Commission  in  determining  the  proper  rates 
for  gas  in  Jamestown  should  not  base  its  decision  upon  the  entiro 
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property  and  business  of  the  company  both  in  Pennsylvania  and 
New  York,  but  should  limit  its  investigations  to  the  property  in 
New  York  and  to  the  income  and  the  expenses  of  the  business  in 
that  state  and  the  value  of  such  a  percentage  of  the  company's 
property  in  Pennsylvania  as  may  be  used  to  supply  gas  to  Xew 
York.  Such  would  seem  to  be  the  rule  of  reason.  The  laws  of 
the  state  of  Xew  York  only  have  effect  and  control  within  its  own 
borders.  The  operations  of  the  gas  company  within  the  state 
which  gives  it  being  are  not  the  subject  of  control  or  criticism 
here.  It  must  be  presumed  that  it  has  acted  within  its  legal 
rights,  and  if  it  has  not,  the  error  must  be  corrected  within  the 
state  and  by  the  state  where  the  error  was  made.  It  is  only  when 
a  foreign  corporation  extends  its  operations  within  the  state  of 
Xew  York  that  it  must  yield  to  the  laws  and  decisions  of  the 
courts  of  that  state  so  far  as  its  Xew  York  operations  are  con- 
cerned. 

The  Pennsylvania  Gas  Company  is  engaged  in  interstate  com- 
merce and  the  Supreme  Court  of  the  United  States  has  permitted 
this  Commission  to  exercise  its  jurisdiction  over  the  matter  of 
rates  within  the  state  because  Congress  has  not  acted  in  the  mat- 
ter and  regulation  by  state  authority  is  needed  "to  protect  or 
regulate  matters  of  local  interest."  It  may  be  that  the  company 
has  made  huge  profits  in  the  past,  yet  this  Commission  has  not 
been  furnished  with  any  data  from  which  it  may  be  determined 
what  proportion  of  those  profits  was  the  result  of  the  Xew  York 
business.  The  company  first  obtained  permission  from  the  city 
(.then  the  village)  of  Jamestown  to  supply  gas  to  the  inhabitants 
in  Xovember,  1885.  There  is  some  evidence  showing  the  per- 
centage of  the  business  conducted  in  Xew  York  state  at  the  pres- 
ent time  but  no  evidence  of  the  percentage  which  the  Xew  York 
business  sustained  to  the  whole  from  time  to  time  in  the  years 
that  are  past  and  gone  is  before  us.  Even  if  it  were  proper  for 
this  Commission  to  consider  the  profits  of  the  past  it  necessarily 
follows  that  any  decision  based  upon  the  evidence  in  the  case  on 
the  point  in  question  would  necessarily  be  more  in  the  nature  of 
a  guess  than  a  conclusion  based  upon  proven  or  admitted  facts. 

[2]  Although  it  may  appear  that  the  past  profits  of  the  com- 
pany have  been  reinvested  and  have  become  part  of  the  capital  of 

the  company,  that  fact  is  of  no  significance.  It  is  as  legitimate 
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to  increase  the  business  and  the  resources  of  a  company  by  using 
the  profits  for  that  purpose  as  it  is  to  divide  those  profits  among 
the  stockholders.  Eates  must  be  based  upon  the  actual  value  of 
the  property  used  in  the  business  and  it  is  immaterial  whether 
that  property  was  acquired  by  selling  new  stock  out  of  income, 
or  otherwise.  Board  of  Trade  v.  Mountain  Home  Teleph.  Co. 
P.U.E.1916C,  688-696. 

In  the  Minnesota  Eate  Cases,  230  U.  S.  352,  454,  57  L.  ed. 
1511,  48  L.E.A.(X.S.)  1151,  33  Sup.  Ct  Eep.  729,  Ann.  Cas. 
1916A,  18,  it  is  said:  "It  is  clear  that  in  ascertaining  the  pres- 
ent value  we  are  not  limited  to  the  consideration  of  the  amount 
of  the  actual  investment.  If  that  has  been  reckless  or  improvi- 
dent, losses  may  be  sustained  which  the  community  does  not 
underwrite.  As  the  company  may  not  be  protected  in  its  actual 
investment,  if  the  value  of  its  property  be  plainly  less,  so  the 
making  of  a  just  return  for  the  use  of  the  property  involves  the 
recognition  of  its  fair  value  if  it  be  more  than  its  cost." 

[3]  The  company  has  strongly  urged  upon  the  Commission 
that  the  dollar  of  to-day  has  greatly  depreciated  in  value  from  its 
worth  a  few  years  ago,  and  that  this  fact  should  be  taken  into 
consideration  in  fixing  the  return  to  which  the  company  is  en- 
titled upon  its  investment  It  is  true  that  the  purchasing  power 
of  the  dollar  has  largely  diminished  within  a  comparatively  short 
time  and  as  a  general  principle  such  decrease  in  value  may  very 
properly  be  taken  as  one  of  the  elements  to  be  weighed  in  fixing 
the  proper  amount  of  return.  The  Supreme  Court  of  the  United 
States  quite  recently  in  Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln,  250 
U.  S.  256,  63  L.  ed.  968,  39  Sup.  Ct.  Eep.  454,  has  called  atten- 
tion to  the  fact  that  a  proper  rate  of  return  for  capital  invested 
in  gas  plants  and  similar  public  utilities  a  few  years  ago  fur- 
nishes no  safe  criterion  for  the  present  or  the  future  but  the  law 
of  the  state  of  New  York,  Public  Service  Commissions  Law,  § 
72,  provides  that  in  determining  the  price  to  be  charged  for  gas 
or  electricity  "the  Commission  may  consider  all  facts  which  in 
its  judgment  have  any  bearing  upon  a  proper  determination  of 
the  question,  .  .  .  with  due  regard,  among  other  things,  to  a 
reasonable  average  return  upon  capital  actually  expended.'*  In 
view  of  the  privilege  given  by  the  legislature  to  this  Commission 
to  consider  all  facts  which  to  it  have  any  bearing  upon  the  ques- 
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tion  of  rates,  the  loss  in  buying  power  of  the  dollar  should  not  be 
considered  in  this  case.  It  appears  from  the  record  that  the 
Pennsylvania  Gas  Company  has  had  a  very  prosperous  career; 
its  assets  have  increased  in  value  from  a  few  thousands  to  mil- 
lions of  dollars  and  this  increase  has  arisen  not  from  money  put 
into  the  business  but  from  the  reinvestment  of  profits ;  in  addi- 
tion,^ large  stock  dividends  have  been  declared.  It  appears  from 
the  annual  reports  that,  as  hereinbefore  noted,  a  dividend  of  10 
per  cent  has  been  paid  from  1913  to  1919,  both  inclusive,  with  a 
stock  dividend  during  that  period  of  50  per  cent;  the  present 
high  prices  are,  as  every  student  of  affairs  must  believe,  of  a 
temporary  nature;  already  there  are  indications  that  they  will 
soon  fall  below  their  present  unwarranted  level,  in  fact  they  must 
fall  or  business  conditions  will  become  intolerable.  In  view  of 
the  past  history  of  the  company  and  the  apparent  temporary 
level  of  present  prices,  the  present  comparative  depreciated  value 
of  money  should  not  be  considered. 

The  following  are  the  figures  which  must  control  in  the  deci- 
sion of  this  case : 

T. 
Computation  of  Investment  in  New  York  State. 
Sales  of  gas,  1919,  as  reported  in  N.  Y.  state :  M.  C.  F. 

Jamestown    ! 1,428,905 

Falconer    73,189 

EUicott 24,353 

1,526,447 

Outeide  of  N.  Y.  State 4,169,369 

6,685,816 
1,526,447 

Katio  of  N.  Y.  sales  to  total  sales:     =  .268 

5,685,816 
Appraisal  of  gas  property.  Exhibit  1:  Dollars, 

Jamestown  main  line  4 17,428 

Jamestown  city  plant 984,196 

Total  present  value,  Jamestown  property. 

Direct  labor  and  material  items 1,401,624 

Overheads  and  intangibles,  20%  of  labor  and  material  cost  . . .  208,325 

Materials  and  supplies 15,245 

Working  cash  capital  05,843 

1,721,037 
26.8%  of  value  of  Pennsylvania  gas  fields,  Exhibit  1   2,174.884 

3,995,921 
Less  26.8%  of  total  accrued  amortization  reserve  (Company's  an- 

•    nual  reports)    2,643,522 

Rate  base  for  N.  Y.  state 1,252,399 
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II. 
Return  on  Investment  and  Average  Price  of  Gas. 

Estimated  N.  Y.  state  operating  expenses,  1920  $219,366 

X.  Y.  State  proportion  of  $302,201,  average  annual  amortization 

charge  ...    80,920 

Taxes  cliargeable  to  New  York  state,  excluding  income  and  excess 

profits  tax .* 53,4  87 

$354,163 
8%  on  $1,252,.309    100.191 

Total  revenue  necessary  for  S%  return $4.54,354 

Revenue  from  miscellaneous  investments,  26.8^c  of  whole 12,974 

$441,380 

[4]  In  the  foregoing  schedule  the  total  value  of  the  gas  prop- 
erties of  the  company  is  fixed  at  $8,115,238.  This  figure  is 
taken  from  the  company's  books  as  given  to  an  examiner  and 
accountant  in  the  employ  of  the  Commission  by  the  engineer  of 
the  company  on  February  26,  1920.  It  is  true  that  the  valuation 
of  these  properties  by  expert  witnesses  called  by  the  company  la 
much  higher  than  the  value  on  the  company's  books.  But  we 
may  fairly  assume  that  the  company  for  its  own  purposes  has 
placed  what  it  deems  a  fair  value  upon  its  own  books  and  unless 
some  explanation  is  made  and  some  valid  reason  is  given  why 
the  estimate  made  by  the  company,  is  not  correct,  such  valuation 
is  more  satisfactory  and  less  liable  to  suspicion  than  the  testi- 
mony of  witnesses  selected  by  and  called  to  prove  the  case  of  the 
company.  The  Supreme  Court  of  the  United  States  in  Knox- 
ville  V.  Knoxville  Water  Co.  212  U.  S.  1,  18,  53  L.  ed.  371,  29 
Sup.  Ct.  Eep.  148,  when  commenting  upon  evidence  of  the  char- 
acter to  which  reference  is  made,  says :  *^And  the  conclusion  of 
the  court  below  rested  upon  that  most  unsatisfactory  evidence, 
the  testimony  of  expert  witnesses  employed  by  the  parties." 

[5]  The  total  present  value  of  the  Jamestown  property,  that 
is  to  say,  the  items  of  direct  labor  and  materials,  is  obtained 
from  the  same  source  and  should  be  accepted.  Xo  evidence  has 
been  offered  in  contradiction  of  these  values,  and  to  name  any 
other  figure  is  to  rest  a  decision  upon  arbitrary  values  without 
any  proof  in  support.  It  is  true  that  the  courts  look  with  dis- 
favor upon  values  resting  solely  upon  reproduction  costs,  but  the 
Commission  has  no  other  evidence  upon  which  it  can  safely  rely. 
The  original  costs  were  not  submitted  in  evidence  and  if  they 
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tad  been,  the  rule  remains  that  the  company  is  entitled  to  a  re- 
turn upon  tlie  present  value  of  the  property. 

In  Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  52,  53  L.  ed. 
382,  29  Sup.  "Ct.  Rep.  192,  the  court  says:  "And  we  concur 
with  the  court  below  in  holding  that  the  value  of  the  property 
is  to  be  determined  as  of  the  time  when  the  inquiry  is  made 
regarding  the  rates.  If  the  property,  which  legally  enters  into 
the  consideration  of  the  question  of  rates,  has  increased  in  value 
since  it  was  acquired,  the  company  is  entitled  to  the  benefit  of 
such  increase.  That  is  at  any  rate  the  general  rule.  We  do  not 
say  there  may  not  possibly  be  an  exception  to  it,  where  the  prop- 
erty may  have  increased  so  enormously  in  value  as  to  render  a 
rate  permitting  a  reasonable  return  upon  such  increased  value 
unjust  to  the  public."  This  case  does  not  come  within  the  possi- 
ble exception  noted  by  the  learned  court.  Allowing  the  values 
at  the  figures  named  in  the  foregoing  schedule  does  not  make  an 
unjust  rate  for  the  public. 

[6,  7]  It  will  be  noticed  that  in  the  foregoing  figures  no  allow- 
ance has  been  made  for  the  amortization  of  the  wearing  value  of 
the  plant  measured  by  the  estimated  probable  life  of  the  gas  sup- 
ply, not  for  "going  concern  value."  Ordinarily,  in  determining' 
the  rate  to  which  a  natural  gas  company  is  entitled,  both  of  these 
elements  should  be  considered.  But  it  is  equally  true  that  no 
company  is  entitled  to  receive  either  of  these  items  twice.  When 
the  customers  have  once  paid  they  must  not  be  required  to  pay 
again.  The  company  was  first  authorized  to  do  business  in 
Jamestown *in  November,  1885.  From  and  including  1886  to 
and  including  the  year  1919,  the  company  has  paid  in  the  aggre- 
gate $9,233,883.33  in  cash  dividends,  or  an  average  of  10.90 
per  cent  per  year.  In  addition,  during  the  same  period  of  time 
stock' dividends  amounting  to  550  per  cent  upon  tie  outstanding 
stock  has  been  issued.  The  above  figures  do  not  take  into  account 
an  instance  where  the  capital  stock  was  reduced  and  the  stock- 
holders received  much  more  than  par  for  their  surrendered  hold- 
ings. It  is  quite  evident  from  the  record  of  the  company  in  evi- 
dence that  these  various  amounts  were  paid  from  earnings  of 
the  company  and  not  from  borrowed  money. 

In  Re  United  Fuel  Gas  Co.  P.r.R.1918C,  193,  223,  the  West 
Virginia  Public  Service  Commission  in  speaking  of  "going 
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value"  says :  "Going  value  is  not  always  allowed  as  an  addition 
to  investment.  We  are  not  prepared  to  say  that,  in  every  case, 
an  allowance  should  be  made  for  this  purpose.  Certainly  in  a 
case  where  no  looses  are  shown,  where  there  is  no  deficiency  in 
early  earnings,  or  where  it  is  shown  that  such  losses,  if  any,  were 
occasioned  by  gross  mismanagement  or  extravagance,  then  no 
allowance  should  be  made  to  cover  this  element." 

In  People  ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  210 
X.  Y,  479,  489,  51  L.R.A.(X.S.)  1,  104  X.  E.  911,  Judge  Mill- 
er, in  speaking  for  the  court  upon  the  subject  of  "going  values'' 
says :  "The  first  question,  therefore,  to  determine  on  this  branch 
of  the  case,  was  whether  the  company  had  already  received  .i 
fair  return  on  its  investment.  If  it  had  received  such  return 
from  the  start,  or  if,  in  later  years  it  had  received  more  than  a 
fair  return,  the  public  would  already  have  borne  the  expense  of 
establishing  the  business  in  whole  or  in  part,  and  to  that  extent 
the  question  of  Agoing  value'  for  the  purpose  of  fixing  a  present 
rate  would  be  eliminated ;  for  it  must  be  constantly  kept  in  mind 
in  dealing  witii  this  problem  that  the  company  is  entitled  to  a 
fair  return  and  no  more." 

The  tot&l  gas  sold  during  the  year  in  New  York  from  Septem- 
ber 1,  1919,  to  September  1,  1920,  was  1,540,221  thousand  cubic 
feet,  and  the  amount  received  therefor  was  $682,471.40.  Of  this 
amount  only  $823.83  was  the  extra  amount  paid  over. the  dis- 
count rate,  or  a  trifle  over  one  tenth  of  1  per  cent.  Out  of  the 
total  amount  of  gas  used,  Jamestown  domestic  and  commercial 
customers  used  1,350,490  thousand  cubic  feet,  or  practically  88 
per  cent  of  the  whole  amount.  Of  these  customers  practically  42 
per  cent  of  the  whole  amount  is  paid  for  gas  in  the  37-cent  bloc)^ ; 
24  per  cent  for  gas  in  the  47-cent  block;  13  per  cent  in  the  52- 
cent  block,  and  21  per  cent  in  the  57-cent  block.  The  blocks 
named  are  too  small. 

From  the  experience  of  the  Commission  as  to  the  amount  of 
gas  used,  5,000  feet  per  month  is  a  small  amount  to  be  used.  A 
rate  of  32  cents  for  the  first  10,000  feet ;  of  37  cents  for  the  next 
5,000  feet ;  and  a  rate  of  43  cents  for  all  over  15,000  feet,  with 
the  present  discount  of  2  cents  per  thousand  feet  for  prompt  pay- 
ment, based  on  the  business  for  one  year  ending  August  31,  1920, 
will  give  the  company  in  the  future  the  income  to  which  it  is 
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entitled,  with  a  reasonable  amount  for  leakage,  contingencies,  or 
a  possible  falling  off  in  business ;  will  reduce  the  yearly  aggregate 
amount  of  gas  bills  in  the  state  of  New  York  $178,000;  will 
give  a  more  consistent  block  rate,  and  will  give  effect  to  the  ad- 
vantages of  the  upward  sliding  scale  as  a  conserver  of  gas. 

Kellogg)  Commissioner,  concurring:  I  entirely  concur  with 
the  reasoning  employed  and  the  conclusion  reached  by  Commis- 
sioner Barhite  in  reference  to  the  general  principles  of  law 
applicable  to  this  case.  There  are  certain  other  matters,  how- 
ever, which  it  seems  should  be  considered  in  arriving  at  the  result 
in  this  case. 

The  great  prosperity  of  this  company,  whereby  it  has  been 
able  to  secure  from  its  customers  from  the  sale  of  its  produce 
and  distribute  to  its  stockholders  dividends  many  times  the 
amount  of  its  investment,  does  not  of  course  preclude  it  from  be- 
ing entitled  at  this  time  to  a  full  and  adequate  return  on  the 
present  value  of  its  property,  so  far  as  the  same  represents  any  in- 
vestment made  by  it,  and  the  increment  thereof  however  large. 

[8]  The  value  of  $12,000,000  which  is  claimed  in  the  brief 
of  its  counsel  for  its  developed  gas  properties  in  Pennsylvania, 
is  sustained  by  the  evidence,  and  the  proportion  of  that  invest- 
ment which  is  used  to  further  the  New  York  business  is  a  proper 
item  of  fixed  capital  upon  which  it  is  entitled  to  an  adequate 
return  in  this  proceeding,  so  far  as  it  stands  for  an  investment 
by  the  company  of  funds  contributed  by  it.  The  very  small 
amount  invested  by  the  company  in  the  property  originally,  or 
even  the  amount  at  which  it  has  carried  upon  its  books  cannot, 
I  think,  be  used  in  lieu  of  the  actual  value  of  the  property  as 
reasonably  established  by  many  disinterested  witnesses. 

[9]  There  is,  however,  in  this  connection  a  very  important 
element  to  be  considered.  This  company  for  years  very  properly 
set  aside  from  its  revenues,  as  an  operating  expense,  a  substantial 
Bum  annually,  to  make  good  the  depletion  of  its  capital  by  reasoji 
of  the  consumption  of  the  natural  gas  and  the  constant  diminu- 
tion of  the  amount  of  that  commodity  which  it  owned,  by  sale  an-l 
consumption. 

The  method  of  procedure  in  this  regard,  and  which  would 

seem  to  be  a  proper  one,  is  somewhat  in  detail  outlined  by  the 
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letter  of  its  treasurer  to  this  Commission,  under  date  of  July  10, 
1916,  which  is  as  follows: 

^^Owing  to  the  nature  of  the  natural  gas  business,  it  was  neces- 
sary many  years  ago  to  establish  a  method  of  determining 
amortization  of  capital  different  from  that  which  obtains  with 
any  other  kind  of  business.  After  a  careful  study  of  the  subject 
by  persons  experienced  in  the  business,  it  was  found  tliat  the 
best  manner  in  which  to  measure  the  wasting  of  capital  assets 
of  a, natural  gas  company  was  from  the  average  rock  pressures, 
determined  at  a  favorable  time  in  each  year.  This  ascertain- 
ment of  average  rock'  pressures  is  made  as  of  September  30th 
and  if,  upon  careful  inspection,  it  is  found  there  has  been  a  de- 
cline in  the  average  rock  pressures,  which  indicates  a  reduction 
of  the  natural  gas  remaining  in  the  rock,  the  depreciation  or 
amortization  is  fixed  accordingly.  If,  however,  because  of  new 
development  it  is  found  there  has  been  no  decline  in  the  average 
rock  pressures  in  the  entire  territory  under  development,  then 
no  entry  is  made  for  amortization  because  the  gains  in  the  new 
territory  have  equaled  or  exceeded  the  losses  in  the  old  territory. 
Such  was  the  case  in  1915  and  consequently  nothing  was  written 
off  for  depreciation  or  amortization. 

^^Because  of  the  absolute  necessity  of  maintaining  the  max- 
imum quantity  of  supply  in  order  to  meet  une'xpected  peak  loads 
for  fuel  in  times  of  severe  weather ;  because  of  the  dangers  attend- 
ing the  transmission  of  large  quantities  of  gas  at  high  pressures 
over  great  distances,  over  mountains,  valleys  and  through  streams 
and  because  of  the  necessity  of  being  ready  at  all  times  to  serve 
consumers  as  they  may  require  in  widely  varying  quantities  dur- 
ing the  course  of  a  single  day,  it  is  necessary  to  maintain  the 
physical  plant  perfectly  efficient.  Consequently,  the  elements  of 
depreciation  termed  wear  and  tear,  obsolescence  and  inadequacy 
do  not  materially  obtain. 

"Therefore,  the  question  of  amortization  becomes  one  of  ex- 
haustion or  depletion  of  supply,  which  measures  the  wasting  of 
capital  assets  and  determines  the  value  of  the  plant  to  the  point  of 
possible  salvage  value,  at  which  point  amortization  ceases." 

Although  this  very  proper  method  was  followed  by  the  com- 
pany over  a  period  of  years,  at  times  as  financial  exigencies  arose 
this  fund  which  had  accrued  was  diverted,  and  upon  occasions 

P.U.R.1921B. 
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wLen  the  capital  stock  of  the  company  was  largely  increased,  as 
detailed  in  the  opinion  of  Commissioner  Barhite,  certain  por- 
tions of  this  fund,  instead  of  being  carried  as  a  liability  or 
account  to  make  good  depletion  of  capital,  was  boldly  added  to 
the  capital  or  surplus  account. 

In  1911  there  was  transferred  from  this  reserve  for  depletion 
the  sum  of  $1,921,147;  again  in  1916  a  similar  transference  in 
the  round  sum  of  $1,400,000  occurred.  In  the  year  1919,  how- 
ever, when  the  company  had  before  it  the  question  of  Federal 
taxation,  and  under  the  claim  that  it  desired  to  correct  its  reports 
for  such  purposes,  it  changed  all  of  its  Annual  Reports,  from  the 
year  1913  down  to  the  year  1918,  by  transferring  from  this  re- 
serve which  had  accrued,  to  surplus  account  the  entire  amount 
which  stood  on  the  books  on  December  31,  1913,  of  $6,129,536. 
These  changes  of  the  annual  reports,  resulting  at  this  time  in  the 
transfer  of  the  entire  depletion  fund  on  hand  at  the  close  of 
1913,  included  the  transfer  of  the  $1,400,000  in  1916,  above  re- 
ferred to,  and  was  not  in  addition  to  it. 

It  is  not  necessary  here  to  discuss  the  apparent  effect  upon  th«> 
rate  of  income  tax  or  excess  profit  tax  of  this  very  substantial 
addition  to  the  fixed  capital  of  the  company,  and  consequent  in- 
crease of  the  apparent  profits  which  it  earned  in  the  prewar 
period.  The  propriety  of  that  operation,  so  far  as  liability  for 
bearing  a  just  share  of  the  burden  of  the  war  is  concerned,  is  for 
consideration  in  other  departments  and  tribunals. 

Certainly  by  bookkeeping  finesse  of  this  nature  the  costs  of 
this  necessity  of  life  cannot  properly  be  increased  to  those  de- 
pendent upon  its  use. 

Suffice  it  to  say  here  that  by  this  series  of  changed  entries,  the 
fund  which  had  been  set  aside  to  make  good  the  depreciation  of 
the  property,  under  the  plan  so  carefully  outlined  in  the  letter 
of  the  treasurer  of  the  company  to  this  Commission,  and  which 
had  been  collected  from  the  customers  of  the  company,  and  taken 
out  of  operating  expenses  year  by  yestr,  as  a  proper  and  necessary 
expenditure,  was  diverted  from  its  proper  channel,  and  no  longer 
in  its  reports  appears  as  a  liability  of  the  company.  It,  however, 
as  matter  of  fact  and  of  right  exists. 

It  is  perfectly  obvious  that  it  is  necessary  to  set  aside  a  fund 

of  this  nature  to  make  good  depletion  constantly  occurring  from 
P.LM?.1921B. 
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the  sales  of  gas.  Furthermore  in  this  very  case  the  company 
claims,  as  a  necessary  annual  operating  expense,  a  very  substan- 
tial sum,  amounting  to  several  hundred  thousand  dollars  to  make 
good  this  necessary  lessening  of  the  stock  on  hand  by  the  sales 
of  the  commodity  in  which  it  deals. 

Since  1913  the  company  had  added  to  the  fund  in  question,  so 
that  at  the  close  of  the  year  1919  it  aggregated  $1,813,206.  The 
entire  amount  of  this  fund,  therefore,  on  hand,  and  improperly 
diverted  to  surplus  by  the  methods  outlined,  consists  of  the  fol- 
lowing : 

Transferred  from  reserve  to  surplus  1911   $1,921,147 

Transfer  of  entire  reserve  of  December  31,  1913  with  charges  of 

reports  for  the  various  years  up  to  and  including  1018 6,129,536 

And  the  fund  at  the  close  of  the  fiscal  year  1919 1,813,206 

Total    $0,863,889 

This  sum,  in  addition  to  all  of  the  revenues  and  dividends, 
cash  and  stock,  which  have  been  set  forth  in  the  opinion  of  Com- 
missioner Barhite,  was  collected  from  the  customers  of  this  com- 
pany to  make  good  the  depletion  of  capital  consequent  upon  its 
operations.  It  was  a  quasi  trust  fund  for  that  purpose.  It  was 
invested  very  largely,  and  properly  so,  in  the  assets  of  the  com- 
pany, and  to  the  extent  of  such  investment  this  trust  fund  in  a 
sense  belongs  to  the  consumers  and  they  cannot  properly  be 
required  to  pay  a  return  upon  their  own  property. 

If  we  assume  that  the  entire  free  investments  of  this  company, 
aside  from  the  plant  and  equipment,  which  amounted  at  the 
close  of  1919  to  $1,156,020,  represents  to  that  extent  this  "deple- 
tion" fund,  we  still  have  a  balance  of  $8,707,869  as  the  amount 
of  this  fund  held  by  this  company,  as  an  investment  in  its  fixed 
capital  used  for  gas  production,  which  must  be  deducted  there- 
from as  being  no  part  of  its  own  investment,  and  no  part  of  the 
fixed  capital  upon  which  it  is  entitled  to  a  return. 

[10,  11]  Evidence  was  given  of  the  cost  of  the  reproduction 
of  the  tangible  property  at  Jamestown.  It  aggregated  $1,401,- 
634.  The  reproduction  cost  new  of  the  property  at  the  present 
time,  although  a  matter  for  consideration  in  reaching  a  conclu- 
sion as  to  the  value  of  a  property  in  a  case  like  this,  is  only  one 
item  of  several  which  should  be  considered. 

That  present  reproduction  costs  are  very  high  is  well  knox\Ti 
r.r.R.i92iB. 
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and  cannot  be  disputed,  and  that  there  has  beeiA  k  substantial 
depreciation  in  this  property  during  the  many  years  in  which  it 
has  been  in  existence,  must  necessarily  be  the  case.  In  view  of 
the  very  large  amount  of  income  which  the  stockholders  of  this 
company  have  enjoyed,  far  in  excess  of  a  reasonable  return,  they 
are  not  entitled  to  a  return  upon  the  undepreciated  value  of  the 
property. 

The  impropriety  of  allowing  reproduction  value  under  present 
day  conditions  was  very  forcibly  expressed  by  Ex-Justice 
Hughes,  as  referee  in  the  case  of  Brooklyn  Borough  Gas  Co.  v. 
Public  Service  Commission,  17  State  Dept  Reports,  81,  98, 
P.U.R1918F,  335,  347: 

In  that  case  he. wrote  as  follows: 

"While  it  is  important  to  consider  the  cost  of  reproduction  in 
determining  the  fair  value  of  a  plant  for  rate-jnaking  purposes, 
it  cannot  be  said  that  there  is  a  constitutional  right  to  have  the 
rates  of  a  public  service  corporation  based  upon  the  estimated 
cost  of  the  reproduction  of  its  property  at  a  particular  time  re- 
gardless of  circumstances.  To  base  rates  upon  a  plant  valuation 
simply  representing  a  hypothetical  cost  of  reproduction  at  a  time 
of  abnormally  high  prices  due  to  exceptional  conditions  would  be 
manifestly  unfair  to  the  public,  and  likewise  to  base  rates  upon 
an  estimated  cost  of  reproduction  far  lower  than  the  actual  bona 
fide  and  prudent  investment  because  of  abnormally  low  prices 
would  be  unfair  to  the  company.  This  question  of  taking  the 
hypothetical  reproduction  cost  under  normal  conditions  as  a  rate 
base  should,  of  course,  not  be  confused  with  the  necessity  of  recog- 
nizing actual  costs  of  operation  even  though  abnormal.  A  public 
service  corporation  is  entitled  to  be  reasonably  compensated  for 
its  service  and  the  actual  cost  of  its  operations  must  always  be 
taken  into  consideration  in  determining  whether  or  not  it 
receives  a  fair  compensation  above  that  cost.  But  it  is  a  differ- 
ent thing,  after  cost  has  been  defrayed  and  the  question  is  as  to 
the  compensation  to  be  allowed  in  excess  of  cost,  to  take  as  the 
basis  for  a  compensatory  return  an  asserted  plant  value,*  far 
above,  the  actual  investment,  which  is  reached  merely  by  expert 
estimates  of  a  cost  of  reproduction  under  abnormal  conditions. 
This  would  result  in  allowing  a  public  service  corporation  to  take 
advantage  of  a  public  calamity  by  increasing  its  rates  above  what 
r.U.R.1921B. 
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would  be  a  liberal  return  not  only  on  actual  investment  but  upon 
a  normal  reproduction  cost  in  the  view  that  unless  it  could  make 
an  essentially  exorbitant  demand  upon  the  public  it  would  be 
deprived  of  its  property  without  due  process  of  law." 

Applying  this  obviously  reasonable  rule,  and  bearing  in  mind 
the  necessary  depreciation  in  value  of  the  property  from  age  and 
use,  it  would  seem  that  a  valuation  of  $1,000,000  for  this  prop- 
erty would  be  an  ample  figure  to  fully  cover  its  present  value 
for  rate-making  purposes. 

[12]  In  the  computation  hereinafter  following,  an  allowance 
has  been  made  for  overhead  expenses,  including  organization, 
etc.,  in  addition  to  this  sum  of  $1,000,000,  which  represents 
actual  labor  and  material  costs,  of  an  additional  20  per  cent, 
which  is  ample  to  cover  this  item  and  is  probably  not  excessive. 

[13]  The  amortization  or  depletion  allowance  of  1919, 
amounting  to  $509,469,  is  too  high  for  use  as  an  egtimate  of  i 
proper  sum  to  be  allowed  for  that  purpose.  It  is  out  of  propor- 
tion to  the  usual  annual  reservation  lately  made  for  that  pur- 
pose. Since  this  fund  was  wiped  out  by  the  company  at  the 
close  of  the  year  1913,  there  has  been  accumulated  in  the  six 
years  that  fojlowed  the  sum  of  $1,813,206,  or  an  average  annual 
accumulation  of  $302,201.  This  would  be  a  fairer  figure  to  take 
for  rate-making  purposes. 

The  total  sales  of  gas  in  New  York  state  for  1919  were  1,- 
526,447  m.  c.  f.  out  of  5,685,816  m.  c.  f.,  the  entire  sales  of  the 
company,  producing  a  decimal  of  .268.  Using  this  decimal  of 
.268  as  New  York  state's  proportion  of  this  annual  charge,  the 
annual  amortization  or  depletion  allowance  for  this  state  would 
stand  at  $80,990. 

Summarizing  the  foregoing,  we  have  the  following  result : 

Estimated  cost  of  Jamestown  property  direct  labor  and  material 

charges    , $1,000,000 

Allowance  for  overhead  costs,  organization,  etc.,  20%  200,000 

Working  capital: 

Material  and  supplies,  Jamestown $15,24o 

Working  cash  capital   95,843 

111,088 

New  York  state's  proportion  of  gas  producing  property  26.8';'c  of 

$12,000,000   (Brief  p.  62 )    3,210.000 

Total  cost  of  property  devoted  to  Xew  York  state  operations   . .  $4,527,088 
r.U.R.192lB. 


Digitized  by 


Google 


DAVIS  V.  PEXXSYLVAKIA  GAS  CO  361 

Less  New  York's  proportion  of  corrected  amortization  reserve  in- 
vested in  plant  and  eqiiipment.  Book  balance  in  amortization 
reserve — 

December  31,  1919 $1,813,20« 

Transferred  from  reserve  to  surplus  191S 6,129,536 

Transferred  from  reserve  to  surplus  1911 1,921,147 

$9,863,889 
Reserve   invested  in  property  other  than   plant   and 

equipment   1,156,020 

$8,707,869 
New  York  state's  proportion  (26.8% )    $2,333,709 

Rate   base    $2,193,379 

8%  on  $2,193,379 *. 175,470 

New   York   state  operating  expenses,   as   claimed    in   company's 

Exhibit   19    !..  219,386 

Taxes  chargeable  to  New  York  state  operations,  excluding  income 

and  excess  profits  tax  (Exhibit  19)   63,787 

Amortization  (or  depletion)  allowance  (26.8%  of  average  annual 

charge  for  last  six  years)    80,990 

Total  revenue  necessary  for  an  8%  return , 529,633 

Leas  26.8%  of  income  from  miscellaneous  investments 13,974 

Revenue  to  be  made  from  sales  of  gas  in  New  York  state 516,659 

The  gas  sales  under  the  present  tariff  rates,  for  the  year  end- 
i/ig  August  31,  1920,  aggregated  1,504,221  m.  c.  f.  In  order 
to  produce  the  suggested  revenue,  and  even  assuming  that  no 
additional  gas  is  used  on  account  of  the  lower  price,  the  company 
would  be  entitled  to  collect  33.6  per  m.  c.  f.,  a  figure  arrived  at 
by  a  division  of  the  proper  revenue  by  the  amount  of  gas  sold. 

It  appears,  however,  that  for  this  quantity  of  gas  the  company 
actually  collected  $682,471,  or  44.3  cents  per  m.  c.  f.,  an  amount 
nearly  one-third  in  excess  of  the  proper  revenue  under  the  fore- 
going tabulation. 

[14]  In  applying  the  sliding  scale  upward  or  inverted  block 
rate,  it  would  seem  that  the  first  step  up  of  the  price,  allowing 
a  sufficient  anuount  for  economical  consumption,  should  be  suflS- 
cient  to  discourage  any  unnecessary  use.  The  company's  theory 
of  the  increase  of  10  cents  from  the  first  block  would  seem  to  be 
proper,  assuming  the  quantity  included  in  the  first  block  is  suffi- 
ciently large  to  cover  all  proper  economical  use.  For  the  rea- 
sons stated  in  Commissioner  Barhite's  opinion,  the  first  block 
should  be  10,000  m.  c.  f.,  rather  than  5,000  m.  c.  f. 

It  is  quite  apparent  that  in  the  winter  time  the  ordinary  fam- 
ily cannot  use  this  commodity  for  all  its  household  necessities, 
including  heating,  without  exceeding  the  lower  figure.    Of  course 

in  the  summer  time  a  lesser  amount  may  serve  all  purposes,  but 
P.U.R.1921B. 
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the  inverted  block  rate  is  justifiable  only  as  a  conservation  meas- 
ure, the  need  of  which  is  not  present  in  the  sunmier  season.  So 
it  would  seem  to  be  proper  that  the  first  block  should  be  10,000 
cubic  feet  and  that  the  increase  in  the  cost  in  the  next  block 
should  be  10  cents  per  1,000  cubic  feet. 

Thus  with  a  modification  of  the  steps  of  the  tariff  filed  bv  the 
company,  so  as  to  combine  the  first  two  blocks  of  5,000  c.ubic  feet 
in  one  single  block,  we.  could  properly  follow  the  plan  of  the  rest 
of  the  tariff,  and  provide  for  three  rates;  the  fiirst  10,000  cubic 
feet,  the  next  5,000  cubic  feet;  and  the  other  for  all  surplus  con- 
sumption. 

The  amount  of  gas  consumed  in  JamestouTi  and  its  environs 
for  the  year  ending  August  31,  1920,  under  the  various  steps  of 
the  block  rate  in  force,  was  as  follows : 

At  35^  (507,521  m.  c.  f. 

At  45<  342,1)79  m.  c.  f. 

At  50^  194,038  m.  c.  f. 

At  55<^  395,883  m.  c.  f . 

The  proposed  revenue  properly  to  be  allowed,  $516,659,  as 
compared  to  the  revenue  actually  secured  of  $682,471.  This 
suggests  a  reduction,  roughly  speaking,  of  about  one  quarter. 
Upon  the  basis  of  the  actual  consiunption  of  the  year  ending 
August  31,  1920,  taking  the  price  of  30  cents  per  m.  c.  f.  chai-ged 
prior  to  the  tariff  here  complained  of  for  the  first  quantity  and 
increasing  the  price  for  larger  quanities  by  flie  plan  su^ested, 
we  would  have  the  following  computation  of  resulting  revenue : 

30^  for  aU  the  gas  consumed  in  what  were  then  the  first  two  steps 
of  the  block  rate,  aggregating  950,500  m.  c.  f.,  would  produce 
a  revenue  of ' Jj285,150 

Increasing  the  next  step  to  40^  per  m.  c.  f.  194,038  m.  c.  f.  would 

yield  a  revenue  of  • 77,61 5 

And  the  remainder  of  the  consumption,  aggregating  395,683  m.  c.  f. 

at  45^  per  m.  c.  f.  would  produce  a  revenue  of 178.057 

$540,822 

or  about  $24,000  in  excess  of  the  estimated  proper  return.  This 
would  suggest  the  propriety  of  reinstating  the  rate  as  it  existed 
prior  to  the  filing  of  the  tariff  complained  of,  modified  by  an 
application  of  an  inverted  block  rate  for  the  purpose  of  conserva- 
tion.    This,  I  think,  is  the  proper  result 

It  is  also  reasonable  to  add,  in  accordance  with  a  custom  whic»i 
has  here  prevailed,  a  charge  of  2  cents  per  in.  c.  f.  to  be  deduottMi 

P.U.R.1021B. 
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upon  prompt  payment.  This  leads  to  the  order  which  is  pro- 
posed by  Commissioner  Barhite,  except  that  the  rate  to  be 
charged  for  gas  consumed  in  excess  of  10,000  m.  c.  f.  per  month 
in  order  to  give  an  adequate  return  in  view  of  the  actual  expe- 
rience of  the  twelve  months  antedating  August  31st,  last,  should 
be  40  cents  net  for  the  second  block  and  45  cents  per  m.  c.  f.  for 
all  excess  consumption. 

Hill,  Chairman,  and  Irvine  and  Van  Namee,  Commissioners, 
concur  in  result  of  Commissioners  Keller's  opinion. 


MAINE  PUBLIC  UTILITIES  COMMISSION. 

RE  BATH  STATE  FERRY. 

[F.  C.  316.] 

Public  utilities  ^  What  constitute, 

1.  The  legislature,  in  taking  over  a  ferry  for  operation  by  the 
state  and  providing  that  the  Commission  have  the  same  jurisdiction 
over  it  as  over  other  public  utilities,  intended  that  it  should  be  oper- 
ated as  a  public  utility,  subject  to  control  as  to  the  reasonableness  of 
rates  and  the  adequacy  of  service  in  exactly  the  same  manner  as  any 
other  public  transportation  agency,  although  it  is  probable  that  not 
the  same  method  of  regulation  was  intended. 

Rates  —  State  utility  —  Ferries. 

0  2.  The  rates  of  a  state  ferry  under  regulation  by  the  Commission 

must  be  just  and  reasonable  to  the  consumer,  and  the  services  rendered 
adequate  as  reason  and  necessity  authorize  and  require. 

Service  —  Ferries  —  Return, 

3.  Evening  service  was  required  of  a  state  ferry,  although  it  was 
probable  that  the  expense  •  involved  would  be  much  greater  than  the 
revenue  obtained. 

Return  ^  Reduced  rate  ^  School  children. 

4.  A  lower  rate  for  transportation  of  school  children  by  a  state 
ferry  was  authorized,  the  eflTect  of  which  would  be  of  no  particular  finan- 
cial consequence,  the  Commission  not  having  authority  to  authorize  free 
transportation. 

Rates  —  Ferry  —  Wholesale  charge, 

5.  The  Maine  Commission  refused  to  make  a  reduced  foot  passen- 
ger ferry  rate  to  frequent  users  of  a  state  ferry. 

Rates  —  Reasonableness  —  Value  of  service, 

6.  In  determining  the  reasonableness  of  state  ferry  rates  the  Com- 
mission must  be  controlled  by  the  law  which  requires  the  rates  in 
effect  to  be  reasonable  to  the  customers. 

[November  8,  1920.] 
P.U.R.1921B. 
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Investigatiox  of  the  rates,  service,  and  practices  of  the  Batii 
State  Ferry ;  service  prescribed  and  rates  fixed. 

Appearances:  Fred  F.  Lawrence,  for  the  Bath  State  Ferry; 
W.  S.  Glidden,  for  the  Bath  Chamber  of  Commerce  and  certain 
interested  citizens ;  and  Arthur  J.  Dunton,  for  the  town  of  Wool- 
wich. 

By  the  Commission:  Under  the* provisions  of  Chapter  212 
of  the  public  laws  of  Maine  for  the  year  1919,  the  state  of  Maine 
was  authorized  to  acquire,  and  did  in  facfe  acquire,  the  fran- 
chises, real  estate,  goods,  and  chattels  of  the  Peoples  Ferry  Com- 
pany, and  since  February  1st  this  year  the  state  has  operated 
this  ferry.  The  Peoples  Ferry  Company  had  for  a  number  of 
years  operated  a  ferryboat  across  the  Kennebec  river  between 
the  city  of  Bath  and  the  town  of  Woolwich,  and  this  ferry  con* 
stituted  the  only  means  of  crossing  the  river  at  any  point  below 
the  bridge  at  Gardiner,  with  the  exception  of  a  very  small  and 
inadequate  ferryboat  operated  some  miles  above  Bath.  The 
Peoples  Ferry  Company  was  owned  jointly  by  the  city  of  Bath 
and  the  town  of  Woolwich,  and  it  is  our  understanding  that  the 
ownership  was  in  the  ratio  of  one-third  to  Woolwich  and  two- 
thirds  to  Bath,  and  if  there  had  been  any  profits  the  same  would 
have  been  divided  in  that  ratio,  and  the  deficits  were  borne  in 
that  ratio.  • 

[1]  For  several  years  prior  to  the  state  assuming  control,  the 
company  had  sought  and  received  a  somewhat  substantial  con- 
tribution from  the  state  toward  the  annual  deficit  in  operations. 
This  contribution  by  the  state  was  niade  necessary  and  entirely 
reasonable  on  account  of  the  changed  conditions  with  reference 
to  the  use  of  this  ferry.  Originally,  it  served  and  was  supported 
by  people  in  or  near  Bath  and  in  or  near  Woolwich.  As  the  use 
of  the  automobile  became  more  general,  and  owing  to  the  fa«.»t 
that  a  very  large  volume  of  summer  tourist  automobile  traffic  had 
to  use  this  ferry,  the  expense  of  its  operation  was  so  much  greater 
than  the  revenue  to  be  obtained  that,  as  already  stated,  an 
annual  deficit  occurred,  and  it  was  felt  that  the  ferry  had  ceased 
to  be  a  local  affair  and  had  become  a  state  wide  and  even  a  na- 
tion wide  facility  of  traffic.  It  was  undoubtedly  for  these  rea- 
sons that  the  state  felt  called  upon  to  take  over  the  ferry  prop- 
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erty  and  operate  the  same.  We  cannot  help  believing  that  it 
must  have  been  the  opinion  of  our  legislature  that  the  business 
of  conducting  this  particular  transpotration  had  not  been  a  pay- 
ing proposition  and  probably  could  not  at  reasonable  rates  bo 
made  to  pay  any  profit.  If  the'  business  as  conducted  by  the 
Peoples  Ferry  Company  had  been  a  profitable  business,  and  if 
the  service  rendered  by  the  company  had  been  adequate  and 
would  continue  to  be  adequate,  there  could  have  been  no  excuso 
or  reason  for  the  state  stepping  in  and  taking,  through  process 
of  law,  a  profitable  business  from  the  owners.  It  could  only  be 
justified  upon  the  ground  that  a  burden  was  being  borne  by  two 
communities  which  should  be  distributed  over  all  of  the  com- 
munities of  the  entire  state.  This  being  our  belief,  we  approach 
the  performance  of  our  duty  in  a  little  different  spirit  than  we 
would  if  we  were  attempting  to  regulate  the  rates  of  a  privately 
owned  public  service  company.  We  do  not  wish  to  be  under- 
stood as  holding  or  deciding  that  the  ferry  as  operated  has  ceased 
to  be  a  public  utility.  We  speak  of  this  matter  at  this  time  for 
the  reason  that  at  the  hearing  it  was  urged  and  argued  by  some 
that  this  ferry  was  as  much  a  part  of  the  public  highway  system 
of  the  state  as  any  bridge  would  be,  and  that  it  was  the  undoubt- 
ed desire  and  policy  of  the  sfate  to  operate  this  ferry  as  a  part 
of  the  public  highway  and  without  any  thought  of  profit.  We 
cannot  fully  adopt  this  view,  because  if  such  had  been 'the  pur- 
pose and  desire  of  the  legislature,  that  body  would  either  have 
provided  for  free  transportation  or  would  have  itself  fixed  the 
various  compensations  under  which  the  traffic  should  be  main- 
tained. Instead  of  doing  this,  the  legislature  definitely  provided 
that  the  Public  Utilities  Commission  should  have  the  same  juris- 
diction over  the  ferry  service  maintained  by  the  state  in  the  mat- 
ter of  rates  and  facilities  "as  it  has  in  the  case  of  other  public 
utilities  under  the  provisions,  of  Chapter  55  of  the  Revised  Stat- 
utes as  amended."  It,  therefore,  seems  that  the  state  definitely 
intended  to  be  understood  as  operating  this  ferry  as  a  public 
utility,  subject  to  control  as  to  the  reasonableness  of  rates  and 
the  adequacy  of  service  in  exactly  the  same  manner  that  any 
other  public  transportation  agency  is  controlled,  and  while  ia 
the  matter  of  rates  and  in  the  matter  of  service  it  is  entirely 

probable  that  the  legislature  did  not  intend  that  same  method  oi 
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regulation  which  might  apply  to  a  privately  owned  public  serv- 
ice company,  there  is  a  necessity  of  our  giving  full  value  to  that 
provision  of  the  statute  under  consideration  which  indicates  that 
this  ferry  is  a  public  utility  agency. 

[2]  The  rates  of  this  public  service  compaily,  as  the. rates  of 
all  public  service  companies,  must  be  just  and  reasonable  to  the 
customer,  and  the  services  rendered  must  be  as  adequate  as  rea- 
son and  necessity  authorize  and  require.  In  other  words,  we 
must  approach  this  matter  and  determine  it  in  the  light  of  the 
circumstances  which  we  find  to  exist  and  make  such  an  adjust- 
ment as  is  reasonable  to  the  people  who  have  a  use  for  the  ferry 
and  to  the  state  in  view  of  the  legislative  intent  as  we  conceive 
it  to  be. 

The  complaint,  as  finally  clothed  by  the  evidence,  indicates 
that  there  are  three  matters  which  are  regarded  as  subjects  to 
be  investigated  and  adjusted:  (1)  The  matter  of  service  after 
6  o'clock  in  the  evening  from  October  15th  to  some  date  later 
in  the  season;  (2)  the  matter  of  the  transportation  of  school 
children;  (3)  the  matter  of  a  so-called  wholesale  rate  to  those 
parties  who  frequently  or  almost  daily  use  the  ferry. 

[3]   In  regard  to  the  matter  of  service  after  6  o'clock,  the 

schedule  which  the  state  highway  department  for  the  ferry  filed 

provides  for  service  between  May  15th  and  October  15th  from 

6  o'clock  In  the  morning  until  11  o'clock  at  night.    After  October 

15th,  and  until  May  15th,  no  service  is  provided  for  between  the 

hours  of  6  p.  M.  and  6  a.  m.,  except  a  special  service  at  a  special 

and  somewhat  high  rate.     In  other  words,  the  ferry  between 

October  15th  and  May  15th  operates  only  between  the  hours  of  G 

o'clock  in  the  morning  and  6*  o'clock  in  the  evening.     At  the 

hearing  there  were  a  large  number  of  petitions  filed  with  the 

Commission  asking  that  the  evening  service  be  continued  after 

October  15th  to  such  a  time  in  the 'year  as  would  accommodate- 

automobilists  and  give  them  opportunity  to  go  back  and  forth  on 

the  ferry  so  long  as  the  highways  were  usable  for  automobiles. 

The  situation  that  exists  is  practically  this;  the  ferry  is  a  link 

in  the  main  traveled  highway  between  Portland  and  Rockland 

and  on  to  Bangor,  serving  the  towns  between,  and  the  highway 

being  one  of  the  best  in  the  state,  and  being  one  which  can  be 

used  until  blocking  snows  render  even  the  best  of  highways  im- 
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passable.  As  a  result  of  this  situation  a  large  number  of  com- 
mercial travelers  and  others  who  have  occasion  to  go  in  automo- 
biles along  this  particular  highway  and  use  the  ferry  have  a  rea- 
sonable requirement  for  use  of  the  highway  and  this  ferry  imtil 
such  time  as  an  automobile  can  no  longer  be  used  upon  the  high- 
way. We  were  told,  and  we  believe,  that  a  number  of  traveling 
men  using  automobiles  in  their  business  arrive  at  the  Woolwich 
side  of  the  ferry  during  Friday  evening,  and  ought  to  get  to 
Portland  or  Lewiston  so  as  to  be  at  their  place  of  business  on 
Saturday  and  arrange  affairs  to  get  out  on  the  road  the  follow- 
ing Monday  morning.  If  ferry  service  ceases  at  6  o'clock  these 
men  have  to  stay  somewhere  on  the  far  side  of  the  river  until 
Saturday  morning.  There  are  no  adequate  hotel  accommoda- 
tions at  Woolwich  and  hence  these  people  have  to  stay  some  dis- 
tance away  from  the  river  and  are  Unable  to  reach  Lewiston  or 
Portland  until  very  late  in  the  forenoon  Saturday.  A  large 
number  of  people  who  are  not  commercial  travelers  have  occasion 
to  use  this  feriy  somewhat  frequently  after  6  o'clock  at  night, 
and  it  is  our  belief  that  reasonable  service  and  response  to  the 
reasonable  requirements  of  the  users  of  this  ferry  warrant  the 
demand  that  the  evening  service  should  be  continued  until  11 
o'clock  until  December  1st  of  each  year,  and  that  the  same  should 
be  resumed  by  the  middle  of  April  each  year.  It  is  probable 
that  the  expense  involved  in  rendering  this  service  will  be  much 
greater  than  the  revenue  to  be  obtained,  but  for  various  reasons 
which  we  shall  discuss  -later  we  feel  that  the  necessity  for  service 
outweighs  any  of  the  objections  which  have  been  advanced  or  of 
which  we  can  conceive. 

[4]  In  regard  to  the  second  proposition,  the  matter  of  trans- 
portation of  school  children,  it  appears  that  the  old  ferry  com- 
pany had  been  in  the  habit  of  carrying  these  scholars  without 
charge.  There  are  perhaps  from  fifteen  to  thirty  scholars  who 
live  upon  the  Woolwich  side  of  the  river  who  attend  the  Bath 
High  School,  and  the  state,  after  it  took  hold  of  the  ferry  matter, 
felt  that  it  was  not  authorized  or  justified  in  giving  free  trans- 
portation. Hence  they  put  in  a  rate  of  $1  a  month  or  $3.25  a 
term  of  thirteen  weeks.  This  rate  is  not  complained  against  so 
much  with  reference  to  its  unreasonableness  per  se,  but  the  claim 
is  made  that  it  is  a  financial  burden  upon  those  people  wha  are 
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seeking  to  give  one  or  more  of  their  children  a  high  school  educa- 
tion. To  such  a  family  a  rate  of  $1  a  month  or  practically  $10 
.  a  year  is  a  burden.  Looking  at  this  matter  practically,  we  find 
that  the  entire  anticipated  revenue  of  the  ferry  for  the  eiglit 
months  beginning  February  1st  and  ending  September  30th  was 
$30,446.20.  The  revenue  which  woxild  be  obtained  by  charging 
these  scholars  full  price,  or  that  which  would  be  lost  by  charging 
a  very  low  price,  is  so  relatively  inconsequential  as  to  make  con- 
sideration of  its  financial  effect  negligible.  The  thing  desired  is 
that  the  school  rate  shall  be  reasonable  to  those  people  who  have 
to  pay  the  bill,  and  the  effect  of  putting  in  operation  a  very  low 
rate  is  of  no  particular  consequence  in  the  financial  operations 
of  the  company.  We  doubt  our  authority  to  provide  for  free 
transportation  but  we  shall  make  a  rate  .so  low  that  it  will  not 
be  a  burden  upon  those  who  have  to  pay  it,  and  as  already  stated 
the  withdrawal  of  this  very  small  amount  of  revenue  will  make 
no  difference  whatever  to  tl      company. 

[5]  The  third  proposition  relates  to  the  matter  of  service  to 
so-called  wholesale  users.  There  is  locally  in  and  around  Bath 
and  Woolwich  a  considerable  number  of  people  who  have  occa- 
sion to  frequently,  and  in  some  instances  daily,  use  the  ferry  in 
connection  with  their  business.  These  users  are  partly  foot  pas- 
sengers and  partly  people  who  employ  automobiles  or  teams. 
The  single  fare  for  a  foot  passenger  is  5  cents,  and  while  we  have 
been  asked  to  give  a  reduced  rate  to  those  people  who  use  the 
ferry  each  day  or  several  times  a  day  with'frequency,  we  are  not 
impressed  with  the  justice  or  necessity  for  any  reduction  from 
the  regular  fare.  Five  cents  is  a  relatively  low  rate  and  we 
decline  to  disturb  the  present  schedule. 

[6]  With  reference  to  those  who  use  automobiles  and  teams 
in  a  business  way  we  feel  that  the  single  fare  of  50  cents  each 
way  is  not  under  the  circumstances  a  reasonable  rate.  The  evi- 
dence showed  that  some  few  people  made  at  least  one  trip  over 
and  back  on  the  ferry  each  day.  A  larger  number  made  about 
twenty  trips  a  month,  and  still  another  group  of  people  used  the 
ferry  regularly  on  an  average  of  ten  times  a  month.  The  pres- 
ent fare  is  50  cents  each  way  for  an  automobile  or  for  a  truck 
with  a  capacity  of  one  ton  or  less,  25  cents  each  way  for  a  single 
team,  and  35  cents  each  way  for  a  double  team,  and  no  provision 
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for  return  trips  or  for  a  reduction  in  the  rate  to  frequent  usew. 
In  connection  with  any  reduction  in  the  rates  now  in  force,  it 
is  proper  to  say  that  the  state  highway  commission,  which  is  re- 
quired by  law  to  operate  this  ferry,  .very  naturally  desires  to 
make  as  good  a  financial  showing  as  possible,  and  the  chief  engi- 
neer of  the  highway  commission,  who  is  the  operating  official  for 
the  ferry,  very  frankly  stated  as  his  view  that  the  ferry  should 
be  operated  under  rates  which  would  at  least  make  the  state  of 
Maine  whole  so  far  as  actual  expenses  were  concerned.     While 
we  are  in  entire  sympathy  with  this  desire,  our  Commission  is 
controlled  by  the  law  which  requires  the  rates  in  effect  to  be  rea- 
sonable to  the  customer,  and  it  becomes  our  duty  to  examine  the 
schedule  of  rates,  their  operation  in  each  situation,  and  to  so 
revise  the  schedule  if  necessary  as  to  make  reasonable  rates  to  the 
individual  the  final  result.    The  operating  expenses  of  the  ferry 
at  this  particular  time  are  much  higher  than  will  probably  be 
the  case  at  the  beginning  of  another  summer  season.    Every  cir- 
cumstance of  which  we  have  any  knowledge  indicates  that  the 
price  of  coal  is  to  be  much  less  in  the  somewhat  near  future. 
Other  operating  expenses  will  somewhat  decrease,  and  the  rev- 
enue during  the  next  year  will  undoubtedly  be   considerably 
greater  than  was  the  revenue  this  year.    Between  February  1st 
and  well  into  August  the  small  boat  was  running.     Out  of  the 
eight  months  of  which  we  have  any  account  less  than  two  months 
of  that  period  reflected  the  probabilities  of  the  operation  of  the 
large  new  boat,  the  GX)vemor  King.     The  difference  in  the 
amount  of  receipts  as  between  the  two  boats  is  very  considerable, 
and  while  this  year's  operation  will  probaly  show  a  deficit  of 
approximately  $11,000,  we  believe  that  under  the  same  rates 
with  the  larger  boat  and  with  the  decreased  operating  expenses 
the  ferry  would  at  least  break  even,  if  it  did  not  show  some 
profit.    If  this  were  nothing  more  than  a  hope  it  would  still  be 
our  duty  to  make  the  rates  reasonable  to  the  customer. 

It  is  our  conclusion  that  persons  who  use  the  ferry  each  day 
with  an  automobile  or  a  team  should  have  the  lowest  wholesale 
rate  that  is  reasonable.  Such  a  person  in  our  judgment  should 
have  the  opportunity  of  a  trip  over  and  back  for  one  fare,  pro- 
vided the  full  return  trip  is  made  each  day,  thus  giving  the  com- 
pany  a  steady  and  dependable  revenue  and  at  the  same  timo 
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classifying  the  user  as  a  genuine  wholesale  user  of  the  service. 
The  same  treatment  should  be  accorded  those  persons  who  use 
small  trucks  and  a  wliolesalc  rate  should  be  in  effect  for  large 
trucks  if  there  are  any  such  regularly  using  the  service.  The 
individual  \vho  either  in  a  team,  truck  or  automobile  makes 
twenty  trips  in  a  month  should  pay  a  somewhat  higher  rate,  but 
less  than  full  regular  fare.  The  same  is  true  with  reference  ^o 
those  who  use  the  service  say  ten  times  each  month. 

The  tickets  to  be  used  by  these  wholesale  users  should  be  »30 
fashioijed  that  the  total  number  of  tickets  may  not  be  used  for 
passage  always  in  the  same  direction,  but  should  authorize  a  trip 
in  one  direction  to  be  followed  by  a  return  trip  ^t  some  time 
within  the  period  of  the  life  of  the  ticket  in  the  opposite  direc- 
tion. The  reasons  for  this  requirement  are  entirely  obvious,  and 
among  the  reasons  is  the  doing  away  with  any  opportunity  for 
the  trading  of  tickets  by  the  holders. 

A  reasonable  opportunity  should  be  given  to' the  users  to  get 
the  benefit  of  their  full  monthly  use.  Those  who  have  the  twenty 
ride  and  ten  ride  tickets  will  be  able  to  use  them  within  a  period 
of  thirty  days  from  their  date.  The  holder  of  the  thirty-ride 
ticket,  in  order  to  get  the  full  benefit,  would  have  to  use  the  same 
on  Sundays  as  wtII  as  week  days.  Some  of  the  witnesses  who 
appeared  before  us  will  make  this  daily  use.  Others  would  no 
doubt  confine  their  use  to  w'eek  tJays.  It,  therefore,  seems  neces- 
sary in  the  case  of  the  thirty  ride  ticket  to  provide  that  it  will 
be  good  for  thirty  return  trips  at  any  time  within  thirty-five  days 
of  the  date  of  issue. 

Everybody  realizes  that  this  ferry  is  a  necessary  incident  of 
our  transportation.  It  should  be  run  upon  as  nearly  a  right  busi- 
ness basis  as  possible,  but  at  the  same  time  it  should  be  recog- 
nized as  a  facility  subject  to  the  control  of  necessity,  convenience, 
and  reasonableness.  The  service  should  also  be  made  as  popular 
as  possible.  The  state  highway  commission  should  not  be  re- 
quired to  so  operate  the  ferry  as  to  make  the  facility  unpopular 
and  the  operators  the  subject  of  criticism.  It  is  the  purpose  of 
our  Commission  to  so  arrange  the  schedule  not  only  in  this  in- 
stance but  from  time  to  time  as  to  reasonably  satisfy  the  proper 
demands,  convenience,  and  necessity  of  those  people  who  are 

required  to  use  the  facility. 
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EE  JOHN  C.  FROST  et  al. 
[D-1477.] 

Setnirity  issues  »  Jurisdiction  of  Commission  —  Public  utilities, 

A  railroad  company  incorporated  under  the  general  corporation 
laws  of  a  sister  state  is  not  a  public  utility  under  the  Michigan  Laws, 
giving  the  Commission  jurisdiction  over  security  issues,  where  it  does 
not  conduct  or  operate  any  utility  or  have  a  franchise  to  do  so. 

[December  31,  1020.J 

Application  for  authority  to  file  articles  of  association  in 
the  office  of  the  secretary  of  the  state  and  to  issue  capital  stock 
and  preferred  stock  in  the  amount  of  $3,000,000 ;  dismissed. 

By  the  Commission:  From  the  application  filed  in  this 
matter  on  October  15,  1920,  it  appears  that  the  Michigan  Ele- 
vated Railway  Company  is  incorporated  under  the  general  cor- 
poration laws  of  the  state  of  Delaware  for  the  purpose  of  con- 
structing, owning  and  operating  elevated  railways  and  for  many 
other  related  purposes.  The  matter  was  set  to  be  heard  by  this 
Commission  and  was  heard  on  October  27,  1020,  at  which  time 
thirty-seven  pages  of  testimony  was  taken.  From  the  testimony, 
from  all  of  the  papers  connected  with  the  case  and  from  the  files 
of  the  Michigan  Securities  Commission,  it  appears  that  after  cer- 
tain proceedings  before  the  Michigan  Securities  Commission  the 
-Monorail  Company  of  America  filed  articles  of  association  in 
the  office  of  the  secretary  of  state  of  Michigan  on  Xovember  10, 
11)10,  said  corporation  having  an  authorized  capital  stock  of 
$50,000,  the  incorporators  being  John  C.  Frost  above  named  and 
liichard  G.  Lambrecht  and  Louis  A.  Ewald.  That  corporation 
seems  to  have  been  organized  for  the  manufacture,  sale,  hiring, 
and  equipment  of  monorail  transportation  systems  or  any  adap- 
tation or  modification  of  the  same  and  the  sale  or  licensing,  manu- 
facturing, construction  or  operation  of  the  same  throughout  the 
United  States  and  elsewhere  under  United  States  Letters  Patent, 
serial  number  1,167,892,  and  any  and  all  modifications,  amend- 
ments, extensions,  or  improvements  to  the  same.  That  corpora- 
tion ran  along  for  a  time  and  afterwards  increased  its  capital  stock 
P.U.R.1921B. 
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to  $100,000.  It  afterwards  and  on  January  13,  1920,  filed  in  the 
office  of  the  secretary  of  state  a  certificate  of  amendment  to  the 
articles  of  association  of  the  Monorail  Company  of  America 
changing  its  name  to  the  Detroit  Elevated  Corporation. 

It  appears  that  on  January  8,  1920,  permission  was  given  by 
the  Michigan  Securities  Commission  to  the  Monorail  Company 
of  America  to  sell  certain  stock  on  condition  that  the  company 
furnish  a  statement  signed  by  the  prospective  purchasers  of  the 
stock  stating  it  was  their  understanding  that  the  money  to  be 
gotten  from  the  sale  of  the  stock  was  to  be  used  for  the  purpose 
of  paying  engineers  for  making  estimates  and  getting  opinions 
pertaining  to  test  construction;  that  they  also  understand  that 
the  promoters  propose  to  build  a  monorail  system  in  Detroit, 
either  in  a  subway  or  in  connection  with  an  elevated  railway  and 
that  not  to  exceed.  10  per  cent  commission  should  be  paid  for  the 
sale  of  the  stock  and  that  a  copy  of  all  advertising  should  be  sub- 
mitted to  the  Commission  and  approved  by  it  before  it  was 
mailed,  published,  or  circulated. 

The  applicant,  the  Michigan  Elevated  Railway  Company,  be- 
fore applying  to  this  Commission,  incorporated  itself  under 
chapter  65  of  the  Revised  Code  of  the  state  of  Delaware  and  it 
seeks  our  approval  of  its  securities  under  the  provisions  of  Act 
144  of  the  Public  Acts  of  Michigan  for  the  year  1909  as  amended 
and  now  in  force,  as  supplemented  by  Act  419  of  the  Public  Acts 
of  Michigan  for  the  year  1919.  The  applicant  is  not  incor- 
porated under  any  Michigan  laws  applying  to  either  steam  rail- 
roads or  electric  railroads.  It  has  no  franchise  to  construct  a 
railway  anywhere  in  the  state. 

The  Commission  has  carefully  considered  the  entire  matter 
and  is  of  the  opinion  that  the  applicant  is  not  a  public  utility 
corporation  and  as  it  is  organized  at  the  present,  it  is  not  within 
the  jurisdiction  of  this  Commission  to  approve  any  securities  it 
may  desire  to  issue.  The  title  of  Act  144  of  1909  referred  to 
above  is  as  follows : 

"An  act  to  regulate  the  issuance  of  stocks,  bonds  and  other 

evidences  of  indebtedness  by  persons,  corporations  and  associa* 

tions  owning  or  conducting  or  operating  certain  public  utilities 

and  to  provide  a  penalty  for  the  violation  thereof." 

The  applicant  does  not  own  or  conduct  or  operate  any  public 
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Utility.  It  has  no  franchise  so  to  do.  The  approval  of  the  stock 
of  the  corporation  does  not,  in  the  judgment  of  the  Commission, 
devolve  upon  us  within  the  meaning  of  the  laws  under  which  our 
Commission  passes  upon  the  securities  of  public  utility  corpora- 
tions. 

Therefore,  it  is  hereby  ordered  by  the  Michigan  Public  Utili- 
ties Commission  by  virtue  of  the  power  and  authority  vested  in 
it  under  Act  144  of  the  Public  Acts  of  Michigan  for  the  year 
1909  as  amended  and  now  in  force  and  the  provisions  of  Act  419 
of  the  Public  Acts  of  Michigan  for  the  year  1919 : 

1.  That  in  the  judgment  of  this  Commission,  the  proposed  se- 
curities of  the  said  applicant  do  not  come  under  the  regulation  of 
this  Commission,  said  applicant  not  being  a  public  utility  cor- 
poration or  common  carrier  within  the  meaning  of  the  law ; 

2.  That  the  application  of  the  said  applicant  should  be  and 
the  same  is  hereby  dismissed. 


MINNESOTA  RAILROAD  A  WAREHOUSE  COMMISSION. 

RE  DULUTH  &  NOKTHERN  MINNESOTA  RAILWAY 
COMPANY. 

[A-2398.] 

Service  —  A1>andonnient  «•  Operation  at  a  loss. 

A  railroad  company  has  the  right  to  abandon  its  road  when  it  can- 
not be  operated  except  at  a  loss. 

(Jacobson,  Commissioner,  dissents  in  part.) 

[December  20,  1920.] 

Applicatiox  for  permission  to  abandon  and  close  railway  for 
traffic ;  granted. 

Appearances:  Oscar  Mitchell,  attorney,  for  the  petitioner; 
Joseph  Meyer,  attorney;  P.  F.  Fowler,  county  attorney,  Lake 
county ;  John  Dwan,  attorney ;  C.  C.  Colton  and  Mr.  T.  H.  Trel- 
f ord  of  the  Shippers  Auditing  Association,  Duluth ;  George  Carl- 
ton, attorney,  Manchester  Safety  Deposit  Trust  Company, 
Minneapolis;  Alex  Wiley,  Cornell  Wood  Products  Company, 
Chippewa  Falls,  Wisconsin ;  F,  S.  Keiser,  Traffic  Commissioner, 

and  Mr.  Geo.  R.  Reed,  Duluth  Commercial  Club;  W.  W.  Black- 
P.U.R.1921B. 
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shaw,  auditor,  Jas.  McCahill  Estate  of  Lake  City,  Minnesota,  in 
opposition  to  granting  of  the  petition. 

By  the  Commission :  The  above-entitled  matter  came  on  for 
hearing  before  the  Commission  at  the  Commercial  Club  Rooms, 
Duluth,  Minnesota,  on  Thursday,  July  15th,  A.  D.  1920.  Testi- 
mony was  taken  on  the  15th,  16th,  and  17th  days  of  July,  and 
the  matter  adjourned  for  further  hearing  and  special  investiga- 
tion by  the  Commission.  The  Commission's  statistician  made  an 
examination  of  the  records  of  the  company,  and  a  further  hear- 
ing was  held  in  the  oflBce  of  the  Commission,  State  Capitol  Build- 
ing, St.  Paul,  Minnesota,  on  October  19th  A.  D.  1920,  to  con- 
sider the  report  of  the  statistician,  and  his  report  was  made  a  part 
of  the  record,  the  matter  being  finally  submitted  by  briefs. 

The  Duluth  &  Xorthem  Minnesota  Railway  Company  is  a 
corporation  organized  in  1898  under  the  laws  of  the  state  of 
Minnesota,  empowered  with  all  powers  authorized  by  the  gen- 
eral statutes  of  the  state  for  railroad  corporations,  including  the 
power  of  eminent  domain.  The  company  constructed  a  line  of 
road  from  Knife  river,  on  the  shore  of  Lake  Superior  in  Lake 
county,  running  north,  thence  northeasterly  through  Lake  county 
into  Cook  county  of  this  state.  The  railroad  was  constructed  in 
connection  with  the  operation  of  the  Alger-Smith  Company's 
logging  and  lumber  industry,  and  has  been  financed  by  the  Alger- 
Smith  Company  and  the  stockholders  of  that  corporation,  and 
the  management  of  the  railway  company  has  been  either  the  same 
or  directly  controlled  by  that  of  the  Alger-Smith  Company,  The 
railway  company  in  tHe  early  days  of  its  history  made  somp  earn- 
ings and  small  dividends  were  paid  to  the  stockholders. 

The  exhibits  of  the  company  purporting  to  be  the  actual  reflec- 
tions of  the  operating  revenues  and  expenses  of  the  company  for 
the  years  1914  to  June  30,  1920,  inclusive,  have  been  examiueil 
by  the  statistician  of  the  Commission,  and  examinations  are  in 
evidence  as  Mr.  Schreiber's  Exhibit  1.  These  statements  reflect 
the  fact  that  the  road  made  an  earning  for  the  years  1914  and 
1915  sufiicient  to  pay  the  interest  charges,  and  the  years  1916 
and  1917  reflect  insuflicient  net  income  to  meet  the  interest 
charges  of  the  road.  For  the  year  1918  the  gross  earnings  are  in 
excess  of  the  interest  requirements;  the  year  1919  and  the  first 
six  months  of  1920  reflect  an  operating  loss. 
1M'.R.1021B. 
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The  original  petition  for  abandonment  of  the  road  was  filed  in 
December  1918,  requesting  authority  to  abandon  the  operation 
of  the  road  after  March  1,  1919,  and  the  management  of  the  rail- 
road company  proceeded  upon  the  theory  that  they  were  going  to 
abandon  and  shippers  were  notified  to  have  all  lumber  products, 
supplies,  etc.,  out  of  the  territory  before  April  1919.  The  testi- 
mony of  the  shippers  and  other  witnesses  contemplating  logging 
operations  in  the  territory  served  by  the  railway  company  clearly 
indicates  that  due  to  the  notice  received  from  the  management 
of  the  road,  prospective  shippers  did  not  go  into  this  -territory 
and  engage  in  the  only  industry  of  any  consequence,  that  of 
logging,  and  that  the  operations  for  the  year  1919  do  not  reflect 
the.gross  amount  of  trafllc  available  for  this  road  if  the  'road  had 
made  reasonable  effort  to  obtain  additional  traffic,  and,  therefore, 
the  years  of  1919  and  1920  do  not  reflect  the  possible  earnings  of 
the  road.  The  last  year  of  operation  that  does  reflect  true  pic- 
tures of  the  possible  earnings,  is  the  year  1918.  In  that  year  the 
road  did  earn  more  than  sufficient  to  pay  all  operating  expenses, 
interest,  hire  of  equipment,  and  a  slight  return  to  the  stock- 
holders. 

The  testimony  in  behalf  of  the  railway  company  that  stands 
undenied  is  that  the  Alger-Smith  Company  have  sold  all  of  their 
holdings  of  timber  in  the  section  served  by  this  line  of  road  to 
other  interests,  and  that  they  have  been  unable  to  make  contracts 
for  the  handling  of  this  timber,  and  in  fact  the  present  holders  of 
the  timber  intend  to  handle  it  by  private  logging  roads.  Thus,  in 
order  to  ascertain  the  possibilities  of  the  road  to  earn  its  operat- 
ing expenses,  we  must  take  into  consideration  the  traffic  of  the 
road  other  than  that  furnished  by  Alger-Smith  Company. 

For  the  years  1914  to  1920  inclusive,  the  business  handled  by 
the  railroad  for. all  parties,  for  Alger-Smith  Company,  and  for 
other  than  Alger-Smith  Company,  was  as  follows: 


Year. 

Total 
Opera  tinjj 
Revenues. 

Revenues       |  Revenues   from 
from           1     other  than 
Alger-Smith  Co.Alger-8mith  Co. 

1914 

$357.36 1.«3 
311.760.92 
240,152.42 
261.672.23 
299,355.97 
345,272.91 
58,952.95 

$241,636.47           $11.5,725.16 

1915 

253,702.45               .58,058.47 

1916 

169,193.99,              80,958.43 

1017 

179,871.04'              84,799.99 

1918 

* 

220,753.881               78,602.09 

1910 

267,613.69               77,659.22 

1020 

(0 

mos.)   

36.323.70               22,629.25 

P.U.R.192in. 
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The  falling  off  of  traffic  other  than  Alger-Smith  Company  iu 
1919,  and  the  first  six  months  of  1920,  is  clearly  due  to  the  policy 
of  the  management  of  the  company  to  abandon  and  the  notice 
thereof  given  to  the  public.  The  operating  costs  as  contained  in 
the  Statement  of  the  company,  T^hich  is  filed  as  an  exhibit,  shows 
a  grand  total  of  $85,868.64.  The  Commission,  thru  its  experts, 
have  made  an  analysis  of  this  operating  sheet  and  the  lowest  pos- 
sible estimate  obtainable  is  approximately  $78,000  per  year  for 
the  operation  of  one  train  each  way  per  week.  These  costs  do  not 
include 'provision  for  a  reserve  to  cover  the  depreciation  on  the 
property,  or  a  return  upon  the  investment,  including  interest  and 
dividends,  and  the  company  can  continue  operations  only  at  a 
loss  to  its  stockholders. 

This  line  of  road  commences  at  Knife  river  as  hereinbefore 
stated,  at  which  point  it  connects  with  the  Duluth  &  Iron  Kange 
road.  It  then  runs  north  and  easterly,  crossing  the  Puluth  & 
Iron  Range  road  at  a  point  approximately  a  mile  south  of  Brit 
ton,  and  also  at  Algers,  Minnesota.  This  portion  of  the  road 
.  from  Knife  river  to  Algers,  some  16.7  miles  in  length,  serves  a 
sparsely  settled  territory  and  in  no  place  is  more  than  4  to  5 
miles  distant  from  the  Duluth  &  Iron  Range  road,  which  fur- 
nishes a  much  better  service  and  accommodation,  and  there  is  no 
public  convenience  or  necessity  requiring  the  retention  of  this 
portion  of  the  Duluth  &  Northern  Minnesota  Railway  Company's 
tracks.  From  the  station  of  Algers  northeast,  approximately  15 
miles,  is  also  a  very  sparsely  settled  section  of  the  country,  and 
also  the  proximity  to  the  Duluth  &  Iron  Range  line  of  road 
does  not  place  such  a  burden  upon  the  traffic  as  to  require  the 
continuation  of  the  operation  of  this  section  of  the  road  because 
gf  public  convenience  and  necessity. 

That  portion  of  the  road  from  this  point  15  jniles  northeast  of 
the  station  of  Algers  to  and  including  Cramer,  approximately 
25  miles  in  distance,  serves  the  towns  of  Crystal' Bay,  Cramer 
and  Beaver  Bay,  of  Lake  county,  ^Minnesota.  In  these  towns  and 
adjacent  to  them  are  some  five  hundred  settlers  who  are  de}>end- 
ent  upon  this  line  of  road  for  the  handling  of  their  products  and 
for  the  shipping  of  their  supplies.  The  abandonment  of  the 
operation  of  this  line  of  road  would  necessitate  the  transportation 
of  the  products  of  these  people  to  the  Lake  Shore  at  Little  Marais 
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or  Beaver  Bay  and  shipment  by  water  to  Two  Harbors  or  Dulutli. 
This  would  be  practical  during  the  summer  season,  but  during 
the  severe  winter  season  of  December  until  May  or  June  the  only 
access  these  persons  have  to  a  market  where  they  may  sell  their 
products  or  purchase  their  supplies  would  be  by  wagon  road  to 
Two  Harbors,  a  distance  varying  from  fifteen  to  forty  miles,  de- 
pending upon  the  location  of  the  settler  along  this  line  of  road. 

The  territory  served  by  this  line  of  road  north  of  Cramer  has 
very  few  settlers,  and  the  only  persons  interested  in  the  retention 
of  the  road  are  the  holders  of  property  such  as  timber  and  pro- 
spective iron  ore  in  Cook  county.  The  evidence  clearly  shows 
that  it  is  a  very  serious  question  whether  the  timber  products  of 
Cook  county  can  be  hauled  by  rail  to  Knife  river  and  thence  to 
Duluth  and  manufactured  into  lumber  and  compete  in  the  open 
market.  Also,  it  is  clearly  evident  that  the  large  holders  of  this 
timber  have  plans  for  other  means  of  getting  out  the  products. 

The  statvite  of  Minnesota,  §  4424,  which  provides :  " — Upon 
the  heaj'ing,  the  Commission  shall  ascertain  the  facts  and  make 
findings  thereon,  and  if  such  facts  satisfy  the  Commission  that 
the  proposed  abandonment  or  closing  for  traffic  will  not  result  in 
substantial  injury  to  the  public,  they  may  allow  the  same — '' 
must  be  construed,  in  view  of  the  constitutional  protection  as- 
sured by  the  United  States  Constitution  and  as  interpreted  by  the 
United  States  Supreme  Court  in  Brooks-Scanlon  Co.  v.  Rail- 
road Commission,  251  U.  S.  396,  P.U.R.1920C,  679,  64  L.  ed. 
323,  40  Sup.  Ct.  Eep.  183,  in  which  the  following  language  is 
used : 

"A  carrier  cannot  be  compelled  to  carry  on  even  a  branch  of 
business  at  a  loss,  much  less  the  whole  business  of  carriage." 
Also:  ^'If  the  plaintiff  be  taken  to  have  granted  to  the  public  an 
interest  in  the  use  of  the  railroad,  it  may  withdraw  its  grant  by 
discontinuing  the  use  w^hen  that  use  can  be  kept  up  only  at  a 
loss.''     • 

In  view  of  the  fact  that  the  Duluth  &  Northern  Minnesota 
Railway  Company  cannot  operate  its  line  of  road  except  at  a 
loss,  the  Commission  finds  that  the  Duluth  &  Northeni  Minnesota 
Railway  Company  have  the  right  to  abandon  the  operation  and 
use  of  the  same  as  a  common  carrier. 

In  view  of  the  fact  that  there  are  some  settlers  located  in  the 
r.U.R.1921B.    ' 
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region  of  Crystal  Bay,  Cramer,  and  Beaver  Bay,  Lake  county, 
and  that  they  may  have  certain  products  that  they  desire  to  ship 
out  before  the  abandonment  of  this  road,  in  order  to  properly  pro- 
tect these  people  to  such  an  extent  as  is  within  the  power  of  the 
(\)nunission,  the  Commission  believes  it  is  only  right  and  just 
that  these  settlers  should  be  given  an  opportunity  to  sell  their 
forest  products  which  they  have  already  cut.  Therefore,  the 
time  of  discontinuance  of  the  operation  of  this  road  will  be  set  as 
April  1,  1921. 

Therefore,  it  is  ordered,  that  the  Duluth  &  I^orthem  Minne- 
sota Railway  Company  are  hereby  permitted  to  abandon  and 
close  for  traffic  its  line  of  railroad  commencing  at  Knife  river, 
Lake  county,  Minnesota,  and  running  northeasterly  through  Lake 
county  into  Cook  coi^nty,  Minnesota,  on  or  after  April  1st  A.  D. 
1921. 

Jacobson,  Commissioner,  dissenting  in  part:  I  agree  with  the 
findings  of  fact  of  the  majority  of  the  Commission,  but  disagree 
with  the  conclusions  drawn  therefrom.  The  years  1919  and  1920 
do  not  furnish  an  indication  of  the  possible  earnings  of  the  roatl 
if  effort  is  made  to  develop  instead  of  to  discourage  business.  For 
that  reason  I  believe  the  road  should  be  required  to  operate  for  at 
least  to  April  1,  1922,  during  which  time  it  should  endeavor  to 
encourage  business,  and  the  Commission's  action  should  then 
be  based  upon  the  results  of  such  operation.    Therefore,  I  dissent. 


PENNSYLVANIA  PUBLIC   SERVICE  COMMISSION. 

CITY  OF  XEW  CASTLE 

BELL  TELEPHONE  COMPANY. 

[Complaint  Docket  Xo.  3230.] 

Jtehearing  —  Grounds  for, 

1.  A  rehearing  in  a  proceeding  for  the  establishment  of  telephone 
rates   will   not   be  granted   upon  the  application  of  a   city   upon    the 
theory  that  it  was  not  bound  by  a  committee  of  five  representing  the 
P.r.n.l02iB. 
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complainants  in  the  case,  where  the  Commission,  in  rendering  its  de- 
cision, took  into  consideration  all  of  the  facts  and  evidence  disclosed 
in  exhaustive  hearings,  and  the  city  had  written  notice  in  advance  of 
the  concluding  hearing  (m  the  complaint  so  that  it  was  not  denied  its 
day  in  court. 

Bates  —  Telephones  —  Statewide  system* 

2.  The  only  practical  and  feasible  way  for  the  establishment  of 
rates  of  a  telephone  company  operating  throughout  the  state,  is  to  fix 
such  rates  upon  a  state  wide  basis  rather  than  upon  the  l^egregated 
values  of  the  company's  property. 

[November  23,  1920.] 

Petition  for  rehearing  of  order. fixing  telephone  rates;  dis- 
missed. 

By  the  Commission :  Through  the  mayor  and  city  clerk,  the 
city  of  New  Castle  petitions  the  Commission  for  a  rehearing  of 
its  complaint  against  the  Bell  Telephone  Company  of  Pennsyl- 
vania decided  in  the  Commission  order  of  September  14,  1920. 
Two  reasons  are  advanced,  the  first  being  that  the  city  of  New 
Castle  was  not  bound  by  the  action  of  the  committee  of  five  repre- 
senting all  the  complainants  against  the  Bell  Telephone  Company, 
which  recommended  a  compromise  settlement  to  the  Commission ; 
the  second,  that  telephone  rates  for  the  city  of  New  Castle  should 
be  based  upon  a  valuation  of  the  Bell  Company's  property  in  the 
city  of  New  Castle,  apart  and  distinct  from  the  system  in  the 
state  as  a  whole. 

[1]  In  reference  to  the  first  reason  advanced,  it  is  sufficient  to 
point  out  that,  entirely  apart  from  the  authority  of  the  state  wide 
committee  of  counsel  to  act  for  the  city  of  New  Castle  or  any 
other  individual  complainants,  the  Commission  exercised  its  own 
judgment  upon  the  settlement  proposed,  in  the  light  of  all  ^he 
facts  and  evidence  disclosed  in  the  exhaustive  hearings  that  were 
held  and  investigation  made.  Therefore,  when  it  approved  the 
stipulations  filed  which  substantially  changed  and  modified  the 
telephone  tariff  under  complaint,  it  based  its  order  upon  the  entire 
record  in  the  case,  as  well  as  upon  the  compromise  agreement 
entered  into  by  complainants'  counsel.  It  may  be  worthy  of  no- 
tice that  the  modfications  in  the  tariff  ordered  by  the  Commis- 
sion made  a. substantial  reduction  in  rates  to  subscribers  in  the 
city  of  New  Castle  by  changes  in  the  bases  of  classifications. 
P.U.R.1921B. 
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Furthermore,  the  records  of  the  Commission  show  that  counsel 
of  record  of  the  city  of  Xew  Castle  had  written  notice  in  advance, 
as  did  all  other  complainants  in  the  state,  of  the  concluding  hear- 
ing on  the  complainants,  so  that  they  were  not  precluded  of  any 
of  their  individual  rights  to  have  their  "day  in  court,"  nor  of 
opportunity  to  waive  or  recall  authority  of  the  general  committee 
of  five  that  had  been  designated  to  act  for  the  state  wide  com- 
plaints. The  Commission  has  taken  occasion  to  express  and  now 
reiterates,  its  appreciation  of  the  service  in  the  public  interest 
that  was  performed  by  the  committee  of  counsel  representing  the 
complainants,  and  this  appreciation  has  been  shared  in  and  ex- 
pressed by  many  of  the  complainants  of  record  throughout  the 
state. 

[2]  As  to  the  second  reason  advanced,  the  Commission  is  un- 
able to  agree,  either  from  any  reasonable  interpretation  or  appli- 
cation of  the  law,  or  from  its  own  experience  and  that  of  othe? 
Commissions,  that  it  would  be  possible  to  segregate  parts  of  a 
state  wide  utility  such  as  a  telephone  system,  and  value  them  as 
units  for  rate-making  purposes.  Nothing  but  chaos  would  result. 
On  such  a  theory,  there  would  be  nearly  400  valuations,  and, 
therefore,  400  different  telephone  rates  on  the  Bell  system  in 
Pennsylvania  alone,  based  upon  the  number  of  exchanges  in  the 
state.  The  inevitable  result  would  be  dislocation  and  disruption 
of  telephone  service. 

It  is  well  known  that  the  present  theory  of  telephone  rate  mak- 
ing is  based  upon  making  the  cost  of  service  to  subscribers  corres- 
pond to  the  amount  of  service  which  is  at  their  command.  Thus 
the  rates  in  this  state  are  greatest  in  Philadelphia  and  Pittsburgh, 
in  which  large  centers  subscribers  have  the  advantage  of  service 
embVacing  many  thousands  of  subscribers,  and  the  rates  gradually 
reduce  to  the  lowest  charges,  which  are  applied  to  exchanges 
having  the  fewest  subscribers  and,  therefore,  the  most  limited 
service. 

It  is  entirely  conceivable  that  if  a  theory  such  as  that  for  which 
the  city  of  Xew  Castle  contends  in  its  petition  should  prevail,  a 
great  many  of  the  smaller  communities  of  the  state,  and  possibly 
all  of  the  rural  districts,  would  be  cut  off  entirely  from  telephone 
service  by  prohibitive  rates.    It  is  even  possible  that  the  applica- 
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• 

tion  of  such  a  theory  for  telephone  rate  making  in  the  city  of  Xew 
Castle  would  have  a  different  result  from  that  which  appears  to  bo 
in  the  minds  of  the  petitioners. 

This  Commission,  in  its  first  decision  upon  Bell  Telephone 
Company  rates,  in  1917  (Re  Uniform  Teleph.  Rates,  P.U.R. 
1917D,  259),  held  that  the  system  throughout  the  state  should  be 
dealt  with  as  a  whole,  and  has  .consistently  followed  that  course 
since  that  time.  In  its  decision  in  that  year,  the  Commission 
said: 

"The  telephone  companies  affected  by  this  proceeding  operate 
in  all  parts  of  this  Commonwealth  and  supply  a  general  and 
comprehensive  telephone  service.  These  companies  supply  gen- 
eral telephone  service  within  this  Commonwealth,  and  reach  with 
their  lines  practically  all  places  within  the  Commonwealth,  and 
connect  with  other  companies  which  reach  all  points,  and  there- 
by bring  the  people  within  the  range  of  telephonic  communica- 
tion, as  far  as  it  can  be  obtained.  • 

**These  telephone  companies  are  incorporated  to  do  a  gerieral 
telephone  business  throughout  the  state,  and  one  of  the  important 
questions  presented  is  whether  the  revenue  expenses  and  opera- 
tion of  these  companies  should  be  treated  from  a  local  or  f ronj 
a  state  wide  standpoint.  If  we  are  to  have  a  comprehensive  tele- 
phone  service  in  the  Commonwealth,  it  is  advantageous  that  such 
service  should  be  rendered  by  companies  under  one  control,  and 
that  such  companies  should  receive  the  benefits  of  being  treated  as 
to  revenue  and  expenses  from  a  state  wide,  and  not  from  a  segre- 
gated or  local,  standpoint.  If  the  segregated  theory  is  to  be 
adopted,  there  will  necessarily  result  a  constriction  of  telephone 
development  in  the  state  by  reason  of  the  companies  refusing  to 
develop  the  unprofitable  places.  In  order  to  provide  for  a  com- 
prehensive development,  it  seems  necessary  to  have  the  companies' 
operations  as  to  service  and  rates  considered  from  the  standpoint 
of  their  revenue  and  expenses  as  a  whole ;  and,  if  they  are  found 
to  be  reasonable,  then  an  equitable  distribution  of  the  burden  of 
the  charges  can  be  made  between  the  various  communities." 

In  taking  such  a  position  at  that  time,  and  in  reaflSrming  it 
now,  the  Commission  is  convinced  that  it  is  the  only  practical 
F.UJ1.1921B. 
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and  workable  manner  of  dealing  with  the  rates  of  such  a  state 
wide  utility. 

The  petition  for  a  rehearing  is  dismissed. 


WISCONSIN  RAILROAD  COMMISSION. 

EE  JUNEAU  TELEPHONE  COMPANY. 

[U-2317.] 

Hates  —  Rural  telephone  company  —  Decreatied  price  of  farm  prod' 
ucts, 

A  rural  telephone  company  in  need  of  more  revenue  because  of 
increased  cost  of  operation,  should  not  be  denied  permission  to  increase 
rates  on  the  groiuid  that  subscribers  are  not  in  a  position  to  pay  such 
increase  on  account  of  the  decreased  prices  of  farm  products. 

[December  31,  1920.] 

Application  for  authority  to  increase  telephone  rates;  in- 
crease authorized. 

.  By  the  Commission:  Application  in  the  above  entitled  pro- 
ceeding was  filed  with  the  Commission  November  15th  and  a 
hearing  was  held  at  the  offices  of  the  Commission  in  Madison  on 
December  16,  1920.  The  applicant  company  was  represented 
by  T.  A.  McCollow,  secretary,  William  Sette,  vice-president,  and 
Mr.  Harrison,  collector;  in  opposition  to  the  proposed  increase 
in  rates,  there  appeared  the  following  subscribers:  F.  G.  Bar- 
telt,  Henry  Summerfelt,  and  John  W.  Koepsell. 

The  present  rate  is  $1.25  per  month,  and  the  applicatit  pn>- 
posed  to  put  into  effect  a  rate  of  $2  per  month  for  whi^i  nvrtKnr- 
ity  is  requested. 

The  Juneau  Telephone  Company,  organized  in  1908,  owrs 
and  operates  a  rural  telepfione  system  in  the  territory  tributary 
to  the  city  of  Juneau,  Dodge  county.  The  plant  consists  n^ 
twenty  metallic  subscriber  circuits,  affording  service  to  abf^ni 
one  hundred  and  ninety-eight  subscribers.  The  average  number 
of  subscribers  per  circuit  is  slightly  less  than  ten  which  indicates 
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that  a  satisfactory  grade  of  service  should  be  given  from  the 
point  of "^ view  of  the  number  of  subscribers  per  line.  The  testi- 
mony showed  that  the  company's  investment  at  the  present  time 
is  $9,400.  Comparing  this  investment  with  the  value  ascertained 
from  inventories  and  appraisals  by  the  Commission's  engineers 
of  similar  telephone  systems  in  the  state,  we  are  led  to  the  con- 
clusion that  the  valuation  as  claimed  by  the  company  is  a  con- 
servative one. 

The  company  does  not  own  its  own  switchboard  but  receives 
switching  service  from  the  Wisconsin  Telephone  Company  at  iU 
Juneau  Exchange.  The  applicant  company  owns  the  subscriber 
circuits  up  to  the  city  limits;  from  there  on  to  the  switchboard, 
the  lines  are  owned  and  maintained  by  the  AVisconsin  Telephone 
Company.  For  this  switching  service,  a  charge  of  $3  a  year  per 
subscriber  used  to  be  made.  Recently,  after  a  complete  and  full 
investigation,  the  Commission  authorized  the  Wisconsin  Tele- 
phone Company  to  change  this  switching  rate  to  $7.50  a  year  per 
subscribers.  It  was,  at  that  time,  ascertained  that  the  costs  which 
should  properly  be  allocated  to  this  kind  of  service  warranted  the 
rate  for  switching  service  which  was  authorized.  A  large  part  of 
this  increase  in  switching  costs  was  due  to  the  fact  that  the  In- 
dustrial Commission  of  the  state  of  Wisconsin  in  1918  entered 
an  order  which  provided  for  a  minimum  wage  for  female  em- 
ployees. Under  it,  the  telephone  company  was  obliged  to  pay  as 
a  minimum  22  cents  per  hour  for  its  operating  labor. 

Under  these  present  conditions  of  operating  costs,  the  repre- 
sentatives of  the  company  estimated  that  the  yearly  operating 
expenses,  exclusive  of  depreciation  and  interest,  would  amount 
to  about  $2,800,  The  applicant  proposes  that  its  rates  be  in- 
creased to  $24  a  year  which  would  result  in  a  total  operating 
revenue  of  $4,752  when  this  proposed  rate  is  applied  to  the  pres- 
ent number  of  subscribers.  According  to  this,  the  company 
would  have  available  for  interest  and  depreciation  $1,952  which 
would  be  about  20  per  cent  upon  the  investment.  This,  in  our 
opinion,  is  a  good  deal  more  than  necessary,  and  we  find  that  a 
yearly  rate  of  $21  would  allow  sufficient  revenue  for  the  company 
so  that  it  could  meet  its  operating  expenses,  taxes,  and  have  a 
sufficient  amount  left  for  depreciation  and  interest. 
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The  subscribers  who  appeared  in  opposition  took  the  point  of 
view  that  the  company  should  not,  at  the  present  timej  increase 
its  rates  because  the  subscribers  were  not  in  a*  position  to  pay 
such  in  increase  on  account  of  the  decreased  prices  of  farm  prod- 
ucts. We  can  very  well  appreciate  the  attitude  of  these  sub- 
scribers. On  the  other  hand,  it  must  be  borne  in  mind  that  for 
the  last  three  or  four  y(?ars,  when  the  prices  of  farm  products 
had  increased  very  materially,  that  the  applicant  company  kept 
on  furnishing  telephone  service  for  the  sarfie  rate  which  it  had 
charged  for  a  good  many  years.  This  increase  in  operating  ex- 
penses had  largely  been  brought  about,  as  stated  before,  by  the 
increase  in  wages  paid  to  operators.  If  the  subscribers  of  the 
applicant  telephone  system  happened  to  own  thi^  system  co- 
operatively and  if  they  had  their  own  switchboard  and  exdhangc, 
we  are  quite  confident  that  the  cost  for  their  telephone  service 
would  be  no  less  than  it  is  under  the  present  arrangement.  As 
a  matter  of  fact,  a  great  many  farmers'  companies  organized 
along  mutual  lines  have  been  before  the  Commission  within  the 
last  year  or  two  and  have  had  their  rates  and  charges  increase*! 
because  of  the  fact  that  they  had  to  pay  so  much  more  for  operat- 
ing labor.  If,  therefore,  in  the  instant  case,  service  had  been 
furnished  to  the  subscribers  by  their  own  organization  and  they 
had  been  subject  to  these  increased  costs,  we  cannot  reach  any 
other  conclusion  but  that  the  subscribers  should  now,  under  the 
circumstances,  pay  a  higher  charge  for  their  telephone  service 
when  it  is  being  furnished  by  a  commercially  organized  company. 

It  is  therefore  ordered,  that  the  Juneau  Telephone  Company 
be  and  the  same  is  Bereby  authorized  to  discontinue  its  present 
schedule  of  rates  and  substitute  for  it  the  rate  for  telephone  serv- 
ice of  $1.75  per  month.  This  may  become  effective  as  of  Jan- 
uary 1,  1921. 

Dated  at  Madison,  Wisconsin,  this  31st  day  of  December, 
1920. 

Eailroad  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
John  S.  Allen,  Conunissioners. 
P.U.R.1921B. 
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NEBRASKA  STATE  RAIIiWAY  COKMISSION. 

EE  COZAD  DITCH  COMPANY. 

[Application  No.  4402.] 

Beium  —  Power   of   CommiMion  —  Proceeds    front   sale   of   water 
rights. 

1.  The  Nebraska  Commission  has  no  jurisdiction  over  the  disposi- 
tion of  moneys  received  by  an  irrigation  company  from  the  sale  of 
additional  water  rights. 

Security  issues  —  Stoch  —  Basis. 

2.  The  Nebraska  Commission  approved  the  issue  of  stock  by  an 
irrigation  company,  although  the  stock  did  not  represent  the  par  value 
in  physical  property,  where  the  stock  was  tied  up  with  water  rights 
and  the  land  to  which  such  rights  were  appurtenant. 

[October  16,  1920.] 

Application  for  the  issuance  of  securities;  granted. 

Browne,  Commissioner:  Applicant  company,  comprising  the 
owners  of  water  rights  on  an  irrigation  project  now  existent  in 
the  neighborhood  of  Cozad,  Js'ebraska,  asks  authority  of  this 
Commission  to  issue  and  sell  $30,000  of  bonds  and  $150,000  of 
stock  for  the  purpose  of  financing. 

This  irrigation  project  was  owned  by  a  foreign  corporation 
until  some  time  during  the  present  year,  when  it  was  purchased 
by  those  owning  water  rights  under  the  ditch  for  $10,000.  It  is 
proposed  to  issue  and  sell  bonds,  chiefly  to  those  interested,  in 
amount  of  the  purchase  price,  and  to  issue  and  sell  an  additional 
$20,000  of  bonds  for  improvements  and  extensions.  It  is  also 
proposed  to  issue  stock  to  the  present  owners  of  water  rights,  said 
stock  to  be  of  the  par  value  of  $16  per  share,  one  share  to  be 
issued  for  each  acre  of  land  on  which  present  water  rights  are 
owned.  It  is  further  proposed  to  sell  additional  water  rights  at 
$15  per  acre  and  to  issue  one  share  of  stock  for  each  acre  thus 
sold. 

The  articles  of  incorporation  provide  that  the  stock  thus  issued 
shall  be  inseparable  from  the  water  right  and  shall  pass  with  it. 
The  water  right  itself  is  appurtenant  to  the  land  covered  by  it. 
Is  o  person,  according  to  the  articles,  can  own  or  vote  a  share  of 
stock  who  is  not  the  owner  of  a  corresponding  water  right  for  an 
acre  of  land  imder  the  irrigation  project  in  question.    The  arti- 
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cles  also  provide  that  none  of  the  moneys  collected  under  the 
annual  charges  for  maintenance  shall  be  used  in  any  degree  to 
pay  dividends  on  stock,  but  that  if  any  dividends  are  paid  on 
the  stock  they  must  come  out  of  such  surpluses  as  may  be  secured 
from  the  sale  of  additional  water  rights  on  land  under  the  appro- 
priation. 

[1]  The  Commission  is  not  in  a  position  to  say  that  the  value 
of  the  physical  property  is  represented  by  the  purchase  price. 
In  fact,  data  in  possession  of  the  Commission  would  indicate 
that  the  present  owners  bought  the  property  at  a  low  figure.  It 
cannot,  however,  be  stated  that  a  share  of  stock  proposed  to  be 
issued  in  the  sum  of  $15  for  each  acre  on  which  water  right  is 
owned,  represents  $15  of  value.  Clearly  it  does  not  represent 
such  value  in  physical  property.  Whether  or  not  any  substantial 
value  at  all  would  exist  in  the  proposed  stock  would  depend 
entirely  on  the  future  development  of  the  project  and  on  the  sale 
of  additional  water  rights.  It  is  quite  clear  to  us  that,  under 
the  decisions  of  the  supreme  court  of  this  state  (McCook  Irrig. 
&  Water  Power  Co.  v.  Burtless,  P.U.R.1915C,  587,  98  Xeb.  141, 
L.R.A.1915D,  1205,  152  X.  W.  334),  the  disposition  of  moneys 
received  from  sale  of  additional  water  rights  is  not  within  the 
jurisdiction  of  the  Commission.  Very  evidently,  if  sales  of 
water  rights  continue  and  the  bonds  are  paid  off  from  such 
source,  and  if  additional  funds  derived  from  sales  of  water  rights 
are  used  for  dividends,  the  time  will  come  when  no  more  water 
rights  will  be  sold  and  the  only  value  back  of  the  stock  will  be 
the  physical  property  then  existing.  Inasmuch  as  revenue  from 
sales  of  water  rights  will  then  have  been  cut  off  and  the  company 
is  forbidden  to  use  any  funds  derived  from  maintenance  for  divi- 
dend purposes,  the  payment  of  dividends  on  any  outstanding 
stock  will  cease  and  the  value  of  such  stock  will  be  correspond- 
ingly reduced. 

[2]  This  is  well  understood  by  the  organizers  of  the  com- 
pany, who  have  indicated  clearly  that  their  chief  purpose  in  is- 
suing the  stock  is  an  equitable  distribution  of  the  voting  power 
rathei  than  a  basis  for  profit  taking.  The  Commission  infor- 
mally refused  to  consider  the  proposal  set  forth  in  the  articles  of 
incorporation  unless  the  public  was  properly  protected  in  the 
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matter  of  transfers  of  stock  of  uncertain  value.  For  that  reason 
the  articles  have  been  so  drawn  as  to  tie  the  stock  up  with  tho 
water  rights  and  the  land  to  which  they  are  appurtenant.  In 
our  opinion,  this  plan  fully  protects  the  users  of  the  water  from 
paying  undue  maintenance  charges  in  order  to  derive  dividends 
on  stock  which  has  a  questionable  value. 

The  Commission  s^s  no  necessity  at  this  time  for  approving 
the  issue  of  the  full  amount  of  the  capital  stock.  It  will  approve 
the  issue  and  distribution  of  stock  in  the  amount  of  one  share  for 
each  of  the  4,044  acres  on  which  water  rights  are  now  existent, 
and  will  approve  an  additional  amount  of  stock  to  be  held  in  the 
treasury  and  disposed  of  from  time  to  time  as  additional  water 
rights  may  be  sold.  The  company  will  have  the  privilege  of 
applying  again,  as  conditions  warrant,  for  further  approval  of 
stock  issues.  It  will  be  required  to  file  proper  reports  with  the 
Commission  in  order  that  it  may  keep  in  touch  with  the  financial 
status  of  the  company's  affairs. 


NEW  JERSEY   BOARD  OF  PUBLIC   UTILITY  COMMISSIONjaiS. 

TOWNSHIP  OP  ROXBURY 

V. 

NEW  JERSEY  POWER  &  LIGHT  COMPANY. 

Electricity  —  Location  of  poles  —  Consent  of  owners  of  soil, 

1.  For  ordinary  lighting  purposes,  an  electric  utility  must  secure 
the  written  permission  of  the  owners  of  the  soil  for  the  setting  of 
poles. 

Electricity  —  Location  of  poles  —  Powers  of  municipality, 

2.  Municipal  corporations  have  the  power  to  erect  poles  to  provide 
lighting  for  the  streets  without  procuring  the  consent  of  the  private 
owners  of  the  soil. 

Service  —  Power  of  Commission  —  Erection  of  poles  for  street  lights 
ing. 

3.  The  New  Jersey  Board  of  Public  Utility  Commissioners  is  with- 
out authority  to  make  any  order  in  proceedings  upon  complaint  of  a 
municipality  that  an  electric  utility  has  failed  to  fulfill  its  dutj  in 
erecting  poles  to  light  a  public  street,  where  it  appears  that  the  utility 
had  been  unable  to  obtain  the  consent  of  the  private  owners  of  the  soil 
to  the  erection  of  the  poles. 
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[October  27,  1920.] 

Complaint  as  to  failure  of. utility  to  erect  poles  for  lighting 
public  streets;  complaint  dismissed  for  lack  of  jurisdiction. 

Appearances:  Charles  A.  Kathbun  for  the  township  of  Rox- 
bury. 

By  the  Commission:  The  township  of  Roxbury  submitted  a 
formal  complaint  against  the  New  Jersey  Power  &  Light  Com- 
pany, which  was  duly  answered  by  the  company,  and  heard  by 
the  Board  on  October  7,  1920,  in  Newark. 

There  is  no  dispute  as  to  the  facts,  which  are  as  follows :  On 
June  10,  1919,  the  township  entered  into  an  agreement  with  the 
light  company  to  furnish  street  lighting  for  the  inhabitants  of 
the  township;  giving  permission  and  directing  that  poles  be 
erected  along  certain  streets  and  highways  of  the  township  for 
the  purpose  of  furnishing  said  street  lighting. 

In  accordance  with  the  provisions  of  the  contract,  the  town- 
ship committee  has  repeatedly  requested  the  company  to  extend 
its  pole  line  and  wires  westwardly  along  Hillside  avenue  in  the 
village  of  Succasunna,  in  the  township  of  Roxbury.  The  com- 
pany has  neglected  or  refused  to  do  so  and  the  township  commit- 
tee, on  July  29,  1920,  adopted  a  resolution  directing  that  th<i 
matter  be  presented  to  the  Board. 

According  to  the  company's  answer  it  has  been  unable  to  ob- 
tain permission  for  pole  locations  from  a  Mrs.  Barber,  owner  of 
property  on  a  part  of  Hillside  avenue,  and  because  of  this  it  had 
been  unable  to  erect  a  portion  of  the  line  requiring  approximately 
nine  poles.  The  company  expresses  its  willingness  to  erect  these 
poles  if  proper  permission  can  be  obtained. 
.  Its  good  intention  to  furnish  the  desired  street  lighting,  it 
alleges,  is  indicated  by  the  fact  that  it  has  erected  all  of  the 
necessary  poles  on  both  sides  of  Mrs.  Barber's  property  and  that 
the  only  part  remaining  to  be  done  is  to  erect  the  poles  where 
they  had  been  unable  to  obtain  permission. 

At  the  hearing,  counsel  for  Roxbury  township  contended  that 
the  company  should  exercise  its  power  of  condemnation,  in  order 

to  obtain  the  needed  consent 
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The  delay  and  consequent  confusion,  connected  with  the  com- 
pletion of  the  installation  of  street  lighting  by  the  company 
appears  to  be  due  to  a  lack  of  knowledge  on  the  part  of  the  com- 
pany and  the  township  authorities  as  to  their  respective  rights  in 
this  matter. 

[1]  Electric  light  companies  obtain  their  primary  franchise 
rights  from  Chapter  189  of  the  Laws  of  1896,  page  322.  This 
provides  as  follows : 

"1.  Any  corporation  organized  or  to  be  organized  by  virtue 
of  the  act  entitled  'An  Act  Concerning  Corporations'  for  the  pur- 
pose of  constructing,  maintaining,  and  operating  works  for  the 
supply  and  distribution  of  electricity  for  electric  light,  heat,  or 
power,  shall  have  full  power  to  use  the  public  roads  or  highways, 
streets,  avenues  and  alleys  in  this  state  for  the  purpose  of  erect- 
ing posts  or  poles  on  the  same  to  sustain  the  necessary  wires  or 
fixtures  upon  first  obtaining  the  consent  in  writing  of  the  owners 
of  the  soil ;  provided,  however,  no  posts  or  poles  shall  be  erected 
in  any  street  of  any  incorporated  city  or  town  without  first  ob- 
taining from  the  incorporated  city  or  town  a  designation  of  the 
street  in  which  the  same  shall  be  placed  and  that  the  same  shall 
be  so  located  as  in  no  way  to  interfere  with  the  safety  or  con- 
venience of  persons  traveling  on  or  over  the  said  roads  and  high- 
ways, and  that  the  public  streets  in  any  of  the  incorporated  cities 
or  towns  of  this  state  shall  be  subject  to  such  regulations  as  may 
be  first  imposed  by  the  corporate  authorities  of  such  cities  and 
towns." 

From  the  above  it  will  be  seen  that  for  ordinary  lighting  pur- 
poses, written  permission  must  be  obtained  from  the  owners  of 
the  soil  for  the  setting  of  poles. 

[2]  The  right  of  the  municipality  to  enforce  the  installation 
of  street  lights  against  the  will  of  property  owners  upon  whose 
land  it  may  be  necessary  to  erect  poles  was  decided  in  the  case 
of  Meyers  v.  Hudson  County  Electric  Co.  63  N.  J.  L.  573,  44 
Atl.  713.    The  court  said: 

"So  far,  therefore,  as  public  lighting  is  concerned,  the  city  had 
the  right  to  erect  the  three  poles  on  the  lands  of  the  prosecutor  or 
to  cause  them  to  be  erected  and  maintained  for  the  use  of  the 
city.'' 
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The  case  just  cited  was  decided  by  the  court  of  errors  and  ap- 
peals and  lays  down  the  principle  that  the  wishes  of  private  own- 
ers of  land  cannot  interfere  with  the  duty  of  the  public  authori- 
ties to  provide  lighting  for  the  streets. 

The  right  to  supply  private  lighting  from  such  poles  and 
wires  was,  however,  considered  doubtful.  In  the  case  of  Andreas 
V.  Gas  &  Electric  Co.  61  K  J.  Eq.  69,  47  Atl.  555,  it  was  defi- 
nitely decided  that  the  right  of  the  municipality  to  require  a 
company  to  set  poles  for  street  lighting  did  not  carry  with  it 
any  permission  to  use  those  poles  for  the  support  of  wires  for 
private  lighting,  such  use  requiring  the  necessary  "written  per- 
mission of  the  owners  of  the  soil." 

It  appears  clear,  therefore : 

(1)  That  the  towii^hip  committee  of  Roxbury  has  proper 
authority  to  enter  into  street  lighting  contract  with  the  New 
Jersey  Power  &  Light  Company. 

(2)  That  it  did,  on  June  10,  1919,  ent«r  into  such  an  agree- 
ment providing  for  street  lighting. 

(3)  That,  because  of  the  fact  that  these  nine  poles  are  to  be 
used  exclusively  for  street  lighting,  no  permit  is  needed  from 
the  owner  of  the  soil. 

[3]  It  is  suggested  that  the  actual  designation  of  the  pole 
locations  be  made  by  the  township  authorities  if  Mrs.  Barber 
(or  her  agent)  is  not  willing  to  designate  the  point  at  which  she 
would  prefer  to  have  the  poles.  And  further  that  the  township 
committee  pass  the  proper  resolution  declaring  the  erection  of 
such  poles  to  be  necessary  for  the  lighting  of  the  public  street 
known  as  Hillside  avenue  and  the  lighting  company  be  directed 
to  erect  the  necessary  poles  at  designated  places. 

The  Board  is  without  authority  to  make  any  order  in  the  mat- 
ter. 

Dated,  October  27,  1920. 

Board  of  Public  Utility  Commissioners,  John  W.   Slocum, 

President;   George  F.   Wright,   Andrew  Gaul,   Jr.,   Harry   L. 

Knight. 
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KORTH  DAKOTA  BOARD  OF  RAILROAJD   COMMISSIONERS. 

RE  HANNES  LIGHT  &  POWER  COMPANY. 
[Case  No.  1646,  Order  No.  183.] 

Rates  —  Electricity  —  Metered  service, 

1.  All  electric  service  should  be  metered  and  no  charges  whatever 
based  on  flat  rates. 

Service  —  Meters  —  Ownership  ^  Discrimination. 

2.  A  meter  is  as  much  a  part  of  the  property  of  the  utility  com- 
pany as  any  instrument  of  its  plant  or  distribution  system,  and  as 
such  should  be  owned  and  maintained  by  it  on  the  same  basis  as  any 
other  part  of  its  capital  equipment,  ownership  of  meters  by  consumers 
offering  a  possibility  for  discrimination  between  the  renter  of  meters 
and  the  owner  thereof. 

Rates  —  Kind  —  Discontinuance  of  meter  rental  —  Minimum  charge, 

3.  The  deficit  in  utility  revenue  caused  by  the  discontinuance  of  a 
meter  rental  charge  may  fairly  and  reasonably  be  made  up  by  an  addi- 
tion to  the  minimum  charge. 

Discrimination  —  Special  contract  rates  —  Electricity, 

4.  All  special  electric  rates  including  all  contract  rates  were  or- 
dered discontinued  and  all  service  was  directed  to  be  based  upon  the 
rates  authorized  by  the  order  of  .the  Commission. 

Bates  —  Street  lighting  —  Metered  service  —  Electricity, 

5.  An  electric  company  was  required  to  make  the  necessary  ar- 
rangements in  its  system  so  that  the  service  supplied  for  street  light- 
ing 'could  be  metered  at  or  near  the"  plant,  and  the  service  therefor 
ba«ed  on  the  regular  meter  reading  per  month  at  so  much  per  month. 

Return  —  Operating  expenses  —  Depreciation, 

6.  An  allowance  of  5  per  cent  on  the  cost  of  reproduction  was  held 
reasonable  for  annual  accruing  depreciation  of  an  electric  plant. 

Return  —  Electricity  —  Percentage, 

7.  The  North  Dakota  Commission  considers  8  per  cent  a  fair  re- 
turn upon  the  present  value  of  an  electric  utility's  property. 

[December  13,  1920.] 

Application  from  the  Hannes  Light  &  Power  Company  for 
authority  to  increase  rates  and  charges  because  of  increases  in 
materials  required  for  operating  the  plant,  such  as  fuel  oil,  gaso- 
line, lubricating  oil,  waste,  wages,  repairs,  taxes,  insurance,  edc. ; 
granted. 

Appearances :    Albert  Hannes,  owner  &  operator,  and  A.  J. 
Jawort,  accountant,  for  the  Hannes  Light  &  Power  Company; 
Ed.  Schulenberg,  mayor,  and  J.  J.  Garrity,  city  attorney,  for 
the  city  of  Glen  Ullin. 
P.L.R.1921B. 
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By  the  Commission:  Application  was  received  by  the  Com- 
mission from  the  Hannes  Light  &  Power  Company  of  Glen  Ullin, 
North  Dakota,  on  September -3,  1920,  which  was  dated  August 
16,  1920,  for  an  increase  in  its  rates  and  charges  for  electric 
light  and  power;  also  for  city  street  lighting.  A  copy  of  the 
application  was  received  and  was  served  upon  the  city  auditor  of 
Glen  Ullin  under  date  of  September  8th.  The  matter  was  taken 
up  by  the  authorities  of  the  city  and  an  answer  filed  with  the 
Commission  by  the  city  attorney  under  date  of  September  16th. 
This  answer  allege3 : 

1.  That  the  rates  at  present  in  effect  are  more  than  adequate 
to  guarantee  a  fair  return  on  the  investment  or  fair  value  of  the 
plant 

2.  That  meter  rental  and  meter  sales  should  be  declared  by  the 
Commission  as  illegal  and  should  be  prohibited  forthwith. 

3.  That  the  applicant  does  not  maintain  sufficient  power  to 
take  care  of  requirements ;  and  further,  the  city  petitioned  that 
the  company  be  required  to  furnish  continuous  electric  service, 
and  that  it  also  be  required  to  install  engines  and  all  other  operat- 
ing equipment  sufficient  to  give  adequate  service. 

A  copy  of  this  answer  was  served  upon  the  owner  and  operator 
of  the  electric  plant  under  date  of  September  17th.  Notice  for 
a  hearing  to  be  held  October  18,  1920,  was  issued  by  the  Commis- 
sion October  8th.  Time  of  hearing  was  continued  by  the 
Commission  under  order  of  October  16th,  to  November  4,  1920, 
at  10  o'clock  A.M.  During  the  time  intervening  between  the  fil- 
ing of  the  application  and  the  hearing,  considerable  correspond- 
ence was  had  between  the  Commission  and  the  city  attorney  of 
Glen  Ullin  concerning  service  and  matters  of  operation  of  the 
plant,  both  with  reference  to  the  use  of  meters  and  the  charges 
and  rentals  therefor,  all  of  which  correspondence  is  a  part  of  the 
formal  docket  in  the  case. 
•The  present  rates  of  the  Company  are  as  follows: 
General  lighting,  15  cents  per  kilowatt  hour,  minimum 
charge,  $1  per  meter  per  month.  Power,  6^  cents  per  kilowatt 
hour,  minimum  charge,  $1  per  horse  power  of  connected  load  per 
month.  Domestic  and  cooking,  6^  cents  per  kilowatt  hour,  meter 
rental  charge,  under  25  amperes,  25  cents  per  month,  25  amperes 
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and  over,  50  cents  per  month.  City  street  lighting  $100  per 
month  for  an  average  approximating  990  kilowatt  hours  per 
month. 

The  rates  applied  for  are  as  follows.  General  lighting,  20 
cents  per  kilowatt  hour,  minimum  charge,  $1.25  per  meter  per 
month,  discount,  10  per  cent  if  paid  by  the  10th  of  the  next  suc- 
ceeding month  after  service  used.  Power,  8^  cents  per  kilowatt 
hour,  minimum  charge,  $1  per  horse  power  of  connected  load 
per  month.  Domestic  and  cooking,  6^  cents  per  kilowatt  hour, 
meter  rent,  under  26  ampere,  25  cents,  25  and  over  50  cents. 
City  street*  lighting,  $150  per  month  for  the  same  number  of 
lights,  the  same  number  of  hours,  and  approximately  the  same 
number  of  kilowatt  hours  as  at  present 

History. 

The  electric  plant  and  distribution  system  was  installed  by 
Albert  Hannes  himself,  with  a  helper,  in  January,  1913,  and 
business  commenced  by  the  company  furnishing  service  to  30 
consumers.  At  that  time  service  was  furnished  from  dark  until 
12  o'clock  midnight.  In  June,  1915,  continuous  day  service  was 
begun  and  has  continued  to  the  present  time.  The  plant  operates 
from  5  o'clock  a.  m.  to  12  o'clock  midnight.  This  is  true  of  every 
day  in  the  week,  with  the  exception  of  Sunday  when  the  plant  is 
not  operated  until  late  Sunday  afternoon  and  is  continued  until 
12  o'clock  midnight.  The  number  of  general  lighting  consumers 
increased  in  1915  to  approximately  135.  At  present  the  num- 
ber of  general  lighting  consumers  is  171.  In  addition,  service  is 
furnished  to  four  offices  at  flat  rates.  During  the  first  two  years 
the  motor  load  comprised  about  22  horse  power.  The  number  of 
horse  power  connected  had  increased  until  it  amounts  approxi- 
mately to  80  at  the  present  time. 

There  is  a  division  in  ownership  of  the  distribution  system 
and  equipment  for  street  lighting.  The  company  owns  the  wir- 
ing, and  also  the  poles,  with  the  exception  of  two  that  are  owned 
by  the  city.  The  city,  however,  owns  the  brackets  on  all  the  poles 
and  all  the  lamps,  which  it  maintains.  The  circuit  supplying 
service  for  street  lighting  is  a  combination  circuit  connected  up 
on  one  side  with  the  distribution  system  for  general  lighting  and 
P.U.R.1921B. 
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coiuuiercial  uses.  lu  order  tbat  the  street  lighting  luight  be  me- 
tered and  phieed  separately  on  its  own  individual  cireuit,  an  ad- 
ditional wire  would  have  to  be  installed.  The  service  for  street 
lighting  at  the  present  time  comprises  23  combinations,  each  of 
three  100  watt  lamps  in  a  cluster.  Service  for  street  lighting  is 
furnished  on  a  moonlight  schedule  and  the  lights  are  turned  on 
at  dark  and  continued  until  12  o'clock  midnight.  It  was  stated 
in  the  testimony  that  the  service  for  street  lighting  averaged  ap- 
proximately five  hours  a  night  throughout  the  year.  There  were 
22  light  clusters  of  three  100  watt  lamps  each  up  to  September, 
1920,  when  another  cluster  was  added  thus  bringing  the  street 
lighting  equipment  up  to  the  present  number  of  23  clusters.  If 
the  average  of  five  hours  per  night  may  be  taken  as  a  fair  approxi- 
mation of  the  time  street  lighting  is  furnished  throughout  the 
year,  the  total  number  of  kilowatt  hours  required  per  month  for 
sixty-nine  100  watt  lamps  would  amoimt  to  1035.  On  the  basis 
of  $106  per  month,  which  represents  the  present  payment  by  the 
city  for  this  service,  the  cost  per  kilowatt  for  street  lighting 
amounts  to  10.24  cents. 

One-fourth  of  the  number  of  connected  horse  power  is  made  up 
of  20  one-horse  power  motors  used  for  pumping  water.  Service 
to  these  motors  is  not  on  a  meter  basis,  but  is  charged  by  the 
company  at  the  minimiun  rate  of  $1  per  horse  power  per  month. 
The  balance  of  the  power  service  required  is  by  small  motors  for 
the  most  part,  the  largest  motor  to  which  service  is  furnished  be- 
ing a  15-horse  power  motor  installed  at  a  creamery. 

Equipment  atui  Adequacy. 

The  plant  of  the  Hannes  Light  &  Power  Company  consists  ot 
an  oil  engine,  generating  A.  C.  current  at  a  pressure  of  2300 
volts.  The  original  installation  comprises  a  Fairbanks-Morse  & 
Company  two-cyclinder  four-cycle  verticle  50-horse  power  oil 
engine,  directly  connected  to  a  37^-kilowatt  generator.  This 
installation  is  still  a  part  of  the  equipment  vailable  for  use  and 
is  maintained  as  a  standby  unit.  In  the  summer  of  1915,  a  Fair- 
banks-iforse  &  Company  type  *'Y^'  25-horse  power  oil  engine  belt 
connected  to  a  15-kilovolt  ampere  generator,  was  installed.  In 
1917,    a   Chicago   Pneumatic   Tool    Company    50-horse    power 

1.U.R.1921B. 


Digitized  by  VjOOQIC 


KE  UANKES  LIGHT  &  POWER  CO.     *  395 

"horizontal  oil  engine  belt,  connected  to  a  30-kilowatt  gen- 
erator, was  installed.  The  total  engine  horse  power  capacity  of 
the  plant  is,  therefore,  125,  with  a  generator  capacity  of  82.5 
kilowatt. 

The  highest  peak  load  ever  recorded,  as  carried  by  the  com- 
pany, was  for  a  period  of  approximately  fifteen  minutes  at  15 
amperes  per  phase.  Ordinarily,  the  highest  requirements  of  the 
plant  are  from  10  to  12  amperes  per  phase.  The  practice  in 
operating  at  the  present  time  is  to  hook  one  of  the  50-horse  power 
engines  in  combination  with  the  25-horse  power  engine  and  oper- 
ate both  until  about  10  o'clock,  p.  m.  At  that  time  the  25-horse 
power  engine  is  shut  down  and  the  50-horse  power  is  operated 
until  11  o'clock,  when  that  is  shut  down  and  the  balance  of  the 
load  carried  by  the  25-hor8e  power  engine  until  midnight.  Com- 
plaint was  made  by  the  city  that  the  plant  and  equipment,  both 
the  engine  and  generating  machinery,  was  inadequate  to  furnish 
service  equsil  to  the  demand.  The  Commission  is  of  the  opinion 
that  the  engine  and  generating  equipment  is  entirely  adequate  for 
a  town  the  size  of  Glen  Ullin,  inasmuch  as  a  standby  unit  is  main- 
tained at  all  times  and  the  load  required  can  easily  be  provided 
for  by  one  50-horse  power  engine,  together  with  the  25-horse  pow- 
er engine.  In  addition,  the  plant  may  be  operated  with  economy, 
owing  to  the  different  sizes  and  capacities  of  the  generator  units. 
The  50-horse  power  engine  maintained  as  a  standby  unit  is  sel- 
dom operated,  because  of  the  fact  that  it  requires  a  higher  priced 
oil  for  fuel  than  either  of  the  other  two  engines. 

Meter  Ownership  and  Rentals. 

[1,  2]  The  utility  in  the  instant  case  adopted  the  practice, 
when  it  commenced  operation,  of  selling  meters  to  its  .consumers 
or  charging  a  rental  for  meters  installed  and  owned  by  it.  This 
practice  has  continued  to  the  present  time,  when  as  much  as  70 
per  cent  of  the  meters  in  use  are  owned  by  the  consumers  them- 
selves. A  5-ampere  meter  is  used  for  general  lighting,  for  which 
tho  rental  charge  is  25  cents;  and  a  25-ampere  meter  is  used  for 
power  service,  the  rental  charge  for  which  is  50  cents.  The  Com- 
mission has  for  some  time  been  cognizant  of  the  practice  among 
some  of  the  smaller  electric  utilities  in  the  state  of  encouraging 
P.L'.R.3921B. 
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consumers  to  purchase  their  own  meters  and,  in  instances  where 
the  company  supplies  the  meter,  of  levying  a  nominal  monthly 
rental  charge  for  the  use  thereof.  This  case  is  the  first  coming 
before  the  Conmiission  wherein  this  practice  has  been  operative. 
The  Commission  up  to  the  present  time  has  deemed  it  inadvis- 
able to  make  any  change  in  the  status  of  meter  ownership  in  any 
utility  wherein  the  question  of  rates  was  not  involved.  It  is  of 
the  opinion,  however,  that  all  electric  service  should  be  metered, 
no  charges  for  service  whatever  being  based  on  flat  rates,  and  that 
the  utility  supplying  the  service  shall  own  its  instrument  for 
measuring  such  service,  \^hich  practice  is  customary  and  general 
throughout  the  entire  United  States.  True,  there  may  be  isolated 
instances  wherein,  because  of  conditions  peculiar  to  the  particular 
utility,  it  may  be  reasonable  for  the  consumer  to  own  his  meter  or 
for  a  utility  to  charge  a  nominal  rental  therefor.  Consumer  own- 
ership of  meters,  however,  offers  a  possibility  for  discrimination 
between  the  renter  of  meters  and  the  owner  of  meters.  A  meter  is 
truly  as  much  a  part  of  the  property  of  the  utility  company  as  any 
instrument  of  its  plant  or  distribution  system,  and  as  such  should 
be  owned  and  maintained  by  the  utility  on  the  same  basis  as  any 
other  part  of  its  capital  equipment.  The  Conmiission,  therefore, 
is  of  the  opinion  that  the  Hannes  Light  &  Power  Company  should 
be  required  to  own.  the  meters  necessary  to  measure  all  service 
furnished  by  it,  and  to  be  required  further  to  discontinue  the 
charge  of  meter  rent  for  any  and  all  meters  owned  by  it.  Provi- 
sion to  carry  this  requirement  into  effect  will  be  made  in  the  order 
to  follow. 

[3]  Commissions  generally  have  required  that  the  utility  com- 
pany shall  own  and  maintain  its  meters  and  shall  not  levy  any 
rental  charge  therefor.  In  Re  Littlp-York  Electric  Company 
P.U.R.1918B,  120,  the  Illinois  Commission  prohibited  the  levy- 
ing of  any  rental  charge  for  meters  owned  by  the  utility.  The 
Pennsylvania  Commission  required  a  utility  company  which  had 
followed  the  practice  of  selling  meters  to  some  of  its  patrons  to 
purchase  all  such  meters  owned  by  consumers.  Ben  Avon  Bor- 
ough V.  Ohio  Valley  Water  Co.  P.U.K1917C,  390.  Inasmuch, 
however,  as  the  discontinuance  of  rental  charge  would  result  in 
a  decrease  of  gross  revenue  to  the  utility,  the  amount  of  such 
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charges,  if  discontinued,  would  have  to  be  made  up  by  an  increase 
in  the  rates.  This  is  a  self-evident  fact,  and  in  the  opinion  of  the 
Commission  needs  no  detailed  discussion.  An  opinion  to  this 
effect  is  contained  in  Currant  v.  Hopaer  Electric  Light  &  P.  Co. 
P.U.R.1916A,  1917,  wherein  the  Illinois  Commission  required 
that  a  utility  company  shall  acquire  all  meters  and  shall  bo  per- 
mitted an  increase  in  rates  if  a  loss  of  meter  charges  resulted  in 
an  undue  burden.  The  deficit  resulting  from  a  discontinuance  of 
rental  charges  properly  may  be  made  up  in  one  of  two  ways, — 
either,  in  an  increase  in  the  regular  established  rate  of  by  an 
increase  in  the  minimum  charge.  In  the  case  of  Bosshard  v. 
Hussa  Bros.  Light  &  Water  Co.  P.U.R.1915E,  584,  the  Wiscon- 
sin Commission  provided  and  required  that  the  rental  charge  be 
discontinued  and  the  amount  of  deficit  incurred  thereby  be  made 
up  by  an  addition  to  the  minimum  charge.  This  method,  in  the 
opinion  of  the  Commission,  is  entirely  fair  and  reasonable,  and  it 
will  so  provide  in  this  case. 

Special  Boies. 

[4]  It  appears  from  the  evidence  in  the  case  that  only  four 
consumers  receive  service  on  the  basis  of  a  flat  rate.  This  serv- 
ice is  for  use  in  offices,  two  comprising  two  6-watt  lamps  and  the 
other  two,  1-40  to  60-watt  each.  The  Commission  understands 
that  there  has  been  a  special  contract  for  service  to  a  company 
operating  one  15-horse  power  motor  and  two  1-horse  power.  The 
city  made  a  special  plea  that  all  special  rates  and  services  be 
discontinued  and  that  every  service,  where  possible,  shall  be 
placed  on  a  meter  basis ;  and  that  everyone  shall  be  required  to 
pay  for  exactly  what  current  he  uses  and  that  no  concession  shall 
be  made  to  anyone.  The  Commission  heartily  approves  the 
wishes  of  the  city  in  this  respect,  and  in  conformity  with  the 
opinion  and  decision  in  Re  Northern  States  Power  Co.  P.U.R. 
1921A,  121,  will  require  that  all  special  rates,  including  all  con- 
tract rates,  shall  be  discontinued;  and  that  all  service  shall  be 
based  on  the  same  rate  as  shall  be  authorized  by  the  order  to  be 
attached  to  this  opinion.  It  shall  require,  also,  that  all  service 
shall  be  properly  metered  and  charged  on  the  regular  meter  rate, 
including  all  the  service  supplied  and  furnished  to  the  owner  of 
the  electric  plant. 
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Street  Lighting  Equipment. 

[6]  A  special  plea  was  made  by  the  city  that  the  street  lighting 
equipment,  comprising  the  brackets  and  lamps  now  owned  by  the 
city,  should  be  purchased  and  maintained  by  the  company.  The 
Commission  is  of  the  opinion  that  to  require  the  company  at  this 
time  to  purchase  this  equipment  w^ould  place  an  unreasonable 
burden  upon  it ;  and,  further,  that  it  woidd  be  unfair  for  the  city 
to  have  the  company  invest  capital  in  the  additional  equipment 
that  would  have  to  be  purchased  without  any  assurance  of  receiv- 
ing any  return,  whatsoever,  therefrom.  The  Commission  is  of 
the  opinion,  however,  that  the  service  for  street  lighting  should  be 
metered,  and  that  the  company  should  be  required  to  make  the 
necessary  readjustment  in  its  system  so  that  the  service  supplied 
to  the  street  lights  may  be  metered  at  or  near  tlie  plant ;  and  the 
service  therefor  based  on  the  regular  meter  reading  per  month  at 
80  much  per  month.  Appropriate  provision  therefor  will  be  made 
in  the  order  attached  hereto. 

I  Continuous  Service, 

The  city  desires  continuous  24-hour  service,  including  all-day 
service  Sunday ;  and  in  the  testimony  in  the  case  concerning  this 
request,  took  the  position  that  it  would  be  altogether  willing  to 
pay  a  rate  adequate  to  provide  and  insure  such  continuous  serv- 
ice. The  Commission  has  seriously  considered  this  special  plea 
of  the  city,  through  its  mayor,  and  has  estimated  as  well  as  it  has 
been  able,  owing  to  the  lack  of  any  definite  information  on  the 
subject,  that  the  rate  that  might  be  required  w^ould  not  be  at  all 
commensurate  with  the  additional  service  thiat  would  be  fur- 
nished. It  believes  that  the  city  would  do  well  to  permit  the 
company  to  contmue  operations  as  at  present  on  approximately  an 
18-hour  basis  and  try  out,  thoroughly,  operation  under  the  rates 
that  may  be  found  fair  and  reasonable  by  the  order  attached 
hereto.  After  a  few  months'  operation  ui^der  these  rates  both 
the  city  and  the  company  would  be  in  a  much  better  position  to 
determine  the  practicability  of  furnishing  continuous  service. 
Also,  the  Commission  would  have  more  definite  information  on 
which  to  determine  and  estimate  what  increase  might  be  required 
to  be  added  to  the  rates  to  provide  for  the  furnishing  of  such 

additional  service. 
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Valuation. 

The  company  presented  evidence  by  exhibit  A  to  the  effect 
that  the  original  cost  of  the  plant,  prices  as  of  the  date  of  instal- 
lation, amounts  to  $33,080.  To  this  was  added  an  amount  of  $2,- 
315.60  representing  7  per  cent  of  the  total  original  cost  to  pro- 
vide for  organization  expenses,  interest,  insurance,  etc.,  during 
construction ;  and  materials  and  supplies  in  the  amount  of  $250, 
making  a  total  of  $35,645.60.  From  this  was  deducted  an 
amount  of  $9,910.76,  which  represents  accrued  depreciation  on 
the  basis  of  6  per  cent  annually  for  four  and  two-thirds  years  on 
$35,395.60,  which  leaves  the  present  value  for  rate-making  pur- 
poses as  presented  by  the  company,  at  $25,734.84.  The  engineer- 
ing department  for  the  Commission,  under  date  of  September  22, 
1920,  filed  a  tentative  estimate  of  the  value  of  the  property. 
According  to  this  report,  it  estimates  that  the  cost  of  reproduc- 
tion of  the  property  is  approximately  $30,000.  From  this 
amount  has  been  deducted  accrued  depreciation,  and  the  present 
net  value  is  found  to  be  $22,500.  To  this  has  been  added  an 
allowance  estimated  for  working  cash  capital  in  the  amount  of 
$1,100.  This  estimate  covers  a  two  months'  period  of  operation. 
This  amount,  added  to  the  present  net  value,  results  in  a  total 
value  for  rate-making  purposes  of  $23,600. 

Accounting. 

The  entire  investment  of  this  company  has  been  provided  by 
Mr.  Hannes.  Inasmuch  as  it  is  strictly  a  personal  enterprise, 
the  owner  operator  has  not  kept  a  record  according  to  any  sys- 
tem of  utility  accounting.  All  records,  such  as  they  are,  have 
been  largely  kept  by  Mrs.  Hannes,  his  wife,  and  are  very  frag- 
mentary and  consist  almost  wholly  of  informal  cash  accounts. 
The  records  of  invoices  are  incomplete,  particularly  for  the  first 
few  years  of  operation.  They  are  complete,  however,  for  the  cal- 
endar year  1920  up  to  October  31st. 

The  accountant  for  the  Commission  was  able,  however,  to  make 
a  fairly  accurate  check  of  the  operating  conditions  for  the  first 
ten  months  of  1919  for  the  purpose  of  comparing  operation  for 
that  year  with  the  same  ten  months  of  1920.  Gross  revenues 
were  checked  from  the  consumers'  meter  readings,  and  operating 
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expenses  from  an  informal  account  based  upon  receipted  bills. 
Records  prior  to  1919  could  not  be  analyzed  with  any  expectancy 
of  securing  even  approximate  accuracy.  The  auditor  of  the  East- 
ern Montana  Light  &  Power  Company  was  secured  by  Mr. 
Hannes  to  audit  the  accounts  of  the  utility  and  prepare  state- 
ments to  be  submitted  as  exhibits  in  the  case.  There  are  some 
slight  discrepancies  between  the  statements  submitted  by  the 
company  and  those  prepared  by  the  accountant  for  the  Commis- 
sion. It  is  apparent  from  the  testimony  of  the  company  auditor 
in  the  case  that  some  items  were  estimated  by  him  upon  a  basis 
of  what  they  purported  to  be  rather  than  upon  any  exact  records 
of  the  company.  Inasmuch,  therefore,  as  there  is  no  material 
difference  between  the  statement  of  accounts  as  submitted  for  the 
company  and  those  as  prepared  for  the  Commission  by  its  ac- 
countant, the  Commission  has  taken  those  of  its  accountant  as 
being  more  reasonably  accurate  than  the  records  as  submitted  by 
the  company.  The  comparative  statement  of  the  operating  ac- 
counts for  the  first  ten  months  of  1919  and  1920  is  shown  on 
page  401. 

The  largest  item  of  expense  is  for  fuel  oil,  which  is  used  ex- 
clusively for  power.  Receipted  bills  for  oil  show  that  the  aver- 
age cost  for  1919  at  the  plant  was  $.108  and  in  1920  $.141.  The 
amount  consumed  in  1919  was  17,750  gallons  and  in  1920,  15,- 
399  gallons.  The  present  price,  which  went  into  effect  in  Sep- 
tember, 1920,  is  16 J  cents  or  2^(r  cents  higher  than  the  average . 
price  for  1920. 

The  amount  of  oil  consumed,  as  stated  above,  may  not  be  alto- 
gether accurate,  inasmuch  as  it  is  based  upon  the  records  kept  by 
the  men  operating  the  plant.  The  auditor  for  the  company  at- 
tempted to  readjust  these  figures  on  the  assiimption  that  the  work- 
men did  not  keep  accurate  records.  Any  such  adjustment  would 
be  merely  an  estimate  and  the  Commission  has,  therefore,  taken 
into  consideration  the  plant  record  as  being  approximately  cor- 
rect. 

Until  recently,  only  one  man  was  r^ularly  employed  at  the 
plant,  and  the  remainder  of  the  time  the  proprietor  and  owner 
himself  worked  alone  on  a  shift  each  day.  He  regularly  does  all 
the  outside  work  and  assists  Mrs.  Hannes  in  the  office  work.  He- 
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Oroas  Revenues, 


General  lighting 
Meter  rentals   . . . 
City  lighting  . . . . 
Power 


Total  revenues  

Operating  Expenses  and  Fixed  Charges. 

Fuel  oil  

Lubricating  oil  and  waste 

Wages    

Taxes    

Insurance 

Miscellaneous  expenses 

Water    

Repairs 


Total  expenses 

Net  operating  income 

Adjustments, 


Executive  salary,  estimated 
Depreciation 


Total  additional  allowances 
Total  net  loss 


Average  net  loss  for  both  years  

Additional  cost  of  oil  for  ensuing  year 

Total  prospective  losa 

Fair  return  upon  investment  


Additional  revenue  required 

Average  gross  revenue  for  1919  and  1920 
Percentage  of  additional  revenue  required 


1919. 


1920. 


$3,712.20 

132.25 

1,000.00 

1,237.34 


$6,081.79 

$1,015.07 
158.60 
1,112.00 
359.13 
310.70 
125.53 
92.54 
432.50 


$4,547.04 

150.25 

1,020.00 

1,200.14 


$6,917.44 

$2,181.65 
250.00 
1,114.65 
359.12 
152.90 
264.70 
51.73 
620.80 


$4,506.03!        $4,995.57 

$1,575.76 

$1,613.00 
1,250.00 

$1,921.87 

$1,613.00 
1,260.00 

$2,863.00|        $2,863.00 

$1,287.24 


$941.13 


,   $1,114.18 
671.28 

I   $1,785.46 
I    1,573.33 

$3,358.80 


$6,500.00 


cently,  however,  with  the  coming  in  of  the  eight-hour  law,  two 
men  had  to  be  secured  as  regular  operators  for  the  plant.  The  pe- 
titioner made  application  in  his  testimony  before  the  Commission 
for  an  allowance  of  $2,400  per  year  as  salary  for  the  service  of 
himself  and  wife,  less  approximately  one-fifth  for  his  time  de- 
voted strictly  to  the  merchandising  business  operated  in  conjunc- 
tion with  the  utility.  The  amount  of  $1,613  included  in  ad- 
justments, therefore,  represents  the  amount  of  salary  appor- 
tioned for  the  time  devoted  wholly  to  the  utility  for  a  period  of 
ten  months. 

[6,  7]  In  the  opinion  of  the  Commission,  depreciation  should 
be  set  aside  on 'the  basis  of  5  per  cent  of  the  cost  of  reproduction. 
This  would  require  an  amount  of  $1,250  for  a  period  of  ten 
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months.  The  net  loss  resulting  in  operation  alone  for  the  year 
1919  amounted  to  $1,287.24  and  for  1920  $941.13.  The  aver- 
age net  loss  for  both  years  amounted  to  $1,114.18.  On  the  basis 
of  the  increase  in  the  cost  of  fuel  oil,  the  additional  cost  of  oil  for 
the  ensuing  year  over  that  for  the  past  year  will  amount  approxi- 
mately to  $071.28,  which  will  make  the  total  probable  loss  in  ope- 
ration for  the  ensuing  year  $1,785.40.  The  Commission  consid- 
ers 8  ])er  cent  a  fair  return  upon  the  present  value  of  utility' 
property  such  as  that  of  the  applicant  company.  The  rate-making 
value  as  found  by  the  engineering  department  of  the  Conmiissioii 
and  api)roved  by  it  is  $23,600.  A  fair  return  on  the  basis  of  8  per 
cent  of  this  amount  is,  therefore,  found  to  be  $1,573.33  for  the 
ten  months'  period.  The  additional  total  revenue,  therefore,  re- 
quired to  meet  the  operating  expenses  in  full,  provide  deprecia- 
tion and  render  a  fair  return  upon  the  property  value,  is  $3,358.- 
80.  To  meet  a  deficit  amounting  to  this  sum  would  mean  an 
increase  in  rates  of  approximately  51  per  cent.  The  increase  in 
rates  applied  for  by  the  applicant  company  amounts  approxi- 
mately to  34  per  cent  on  light,  33  per  cent  on  power,  and  41  per 
cent  'on  street  lighting  on  the  basis  of  the  present  flat  rate.  Such 
an  increase,  in  the  opinion  of  the  Commission,  will  be  sufficient 
only  to  meet  operating  expenses  as  shown  by,  and  estimated  from, 
the  actual  records,  and  provide  depreciation  in  part.  It  is  doubt- 
ful whether  any  appreciable  increase  in  gross  revenue  may  result 
bcause  of  an  increase  in  service.  Any  increase  in  the  net 
operations  would  have  to  come,  therefore,  directly  from  an 
increase  in  rates.  The  Commission  is  of  the  opinion,  as  borne  out 
by  the  actual  facts  in  the  case,  that  the  rates  applied  for  are  alto- 
gether fair  and  reasonable,  that  they  are  even  somewhat  inade- 
quate in  that  they  will  provide  sufficient  revenue  only  to  meet 
operating  expenses,  fixed  charges,  and  depreciation  in  part,  but 
will  fail  to  provide  any  return  upon  the  investment.  The  rates 
applied  for,  therefore,  will  be  approved  in  the  accompanying  or- 
der and  the  Commission  urges  the  proprietor  of  the  plant  to  ex- 
ercise and  practice  all  possible  economy,  so  that  the  utmost 
efficiency  in  operation  may  be  secured.  The  company  will  be  re- 
quired to  keep  an  operating  log  of  the  daily  operations  of  the 
plant  in  order  that  an  intelligent  comparative  check  may  be  made 
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and  a  permanent  record  kept  of  its  daily  and  monthly  opera- 
tions. 

Note. — A  similar  ease,  in  the  matter  of  the  application  of  the 
New  Salem  Electric  Company,  of  Xew  Salem,  North  Dakota,  for 
authority  to  increase  rates,  was  decided  by  the  Commission  on  the 
same  date.  Each  of  these  cases  presented  one  new  factor  in  the 
regulatory  work  of  the  Xorth  Dakota  Commission,  namely,  the  prac- 
tice by  electric  utilities  of  requiring  consumers  to  own  meters  or  to 
pay  a  rental  charge  for  meters  owned  by  the  company. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

LEXUS  A.  CARL,  President  of  Chamber  of  Commerce,  et  al. 

V. 

NEWPORT  &  SHERMAN'S  VALLEY  RAILROAD  COMPANY 

et  al. 

[Complaint  Docket  No.  3398.] 

Procedure  «>  Jfismissal  of  complaint, 

1.  A  complaint  alleging  the  failure  of  a  utility  to  render  service 
must  be  dismissed  so  far  as  a  corporation  is  concerned,  where  it  ap- 
pears that  the  corporation  is  no  longer  the  owner  of  the  property  or 
franchises  required  to  render  the  service  asked  for. 

Service  —  Duty  to  serve  —  Purchaser  of  property. 

2.  The  purchasers  of  the  property  and  franchises  of  a  public  serv- 
ice company  do  not,  under  the  Pennsylvania  statute  of  1861,  become  a 
public  service  company  doing  business  in  the  state,  and,  therefore,  sub- 
ject to  the  jurisdiction  of  the  Commission. 

[November  9,  1920.] 

Complaint  alleging  failure  of  a  railroad  company  to  render 
service;  complaint  dismissed. 

By  the  Commission:  The  complaint  in  this  proceeding  al- 
leges that  the  respondent  railroad  company  and  the  individual  re- 
spondents have  abandoned  the  operation  of  their  railroad  between 
Xewport  and  Bloomfield  Junction,  and  prays  the  Commission  to 
issue  an  order  designed  to  secure  the  continuance  of  this  serv- 
ice. 

From  the  record  it  appears  that  the  Xewport  &  Sherman's 
Valley  Eailroad  Company  was  incorporated  to  build  a  railroad 
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from  Newport  to  Ifew  Germantown,  and  that  it  did  build  and 
operate  this  railroad  until  April  of  this  year.  On  April  20,  1920, 
the  company  ceased  to  operate  the  railroad  because  its  franchises 
and  property,  on  that  date,  were  conveyed  to  the  two  persons  also 
named  as  respondents  in  this  proceeding,  who  had  purchased  the 
same  at  public  sale  under  a  decree  of  the  court  of  common  pleas 
of  Perry  county.  These. individuals  allege  that  they  are  under 
no  obligation  to  engage  in  the  railroad  business ;  that  they  did  not 
intend  to  continue  that  business;  and  that  they  have  failed  to 
avail  themselves  of  the  privilege  of  reorganizing  the  railroad 
company  under  the  terras  of  the  Act  of  April  8,  1861,  P.  L.  259, 
and  its  supplements. 

Since  the  date  of  the  above-mentioned  sale,  that  portion  of  the 
respondent's  railroad  extending  from  Bloomfield  Junction  to  Xew 
Germantown  has  been  operated  by  the  Susquehanna  River  & 
Western  Railroad  Company,  under  an  agreement  between  it  and 
the  purchasers.  The  railroad  of  the  latter  company  runs  from 
Bloomfield  Junction  to  Duncannon,  where  it  connects  with  the 
Pennsylvania  Railroad,  so  that  the  result  of  the  present  arrange- 
ment is  that  the  portion  of  the  respondent  railroad  between 
Bloomfield  Junction  and  Newport  has  been  abandoned,  and  the 
portion  between  Bloomfield  Junction  and  New  Germantown  is 
no  longer  connected  with  Newport,  except  by  means  of  the  Sus- 
quehanna River  &  Western  Railroad  and  the  Pennsylvania  Rail- 
road, thus  necessitating  a  roundabout  route  to  reach  Newport. 

[1]  In  so  far  as  the  complaint  in  this  case  relates  to  the  New- 
port &  Sherman's  Valley  Railroad  Company,  it  must  be  dis- 
missed, since  that  corporation  is  no  longer  the  owner  of  the  prop- 
erty or  franchises  required  to  render  the  service  asked  for. 

[2]  The  complainants  allege  that  the  purchasers  of  the  prop- 
erty and  franchises,  by  their  purchase,  become  a  corporation 
bound  to  render  the  public  service  contemplated  when  the  railroad 
was  built;  while  the  individual  respondents  take  the  position 
that  when  they  purchased  the  property  and  franchises  to  protect 
their  mortgage  bonds  they  assumed  no  obligation  to  operate  the 
road,  but  .were  given  the  privilege  of  assuming  that  obligation  by 
reorganizing  in  the  manner  provided  in  the  Act  of  1861.  They 
submit  that  their  failure  to  reorganize,  their  act  of  abandonment, 
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and  their  declared  intention  to  abandon  relieve  them  of  any  duty 
to  operate. 

In  our  opinion,  the  purchasers  of  the  property  and  franchises 
of  a  public  service  company  do  not,  under  the  Act  of  1861,  be- 
come a  public  service  company  doing  business  in  this  state,  and, 
therefore,  subject  to  the  jurisdiction  of  this  Commission.  It  may 
be  that  the  Commonwealth  has  a  right  to  demand  of  the  purchas- 
ers that  they  either  exercise  the  franchises  granted  or  surrender 
them ;  but  such  demand  should  come  form  another  department  of 
the  state  government,  and  not  from  this  Commission. 

We  are  further  of  the  opinion  that  the  testimony  in  this  case 
clearly  shows  that  the  operation  of  this  railroad  is  not,  and  for  a 
long  time  has  not  been,  profitable,  nor  is  there  any  likelihood  that 
the  return  from  its  operations  would  be  sufficient  to  justify  the 
investment  of  the  capital  which  would  be  required  in  reconstruct- 
ing and  rehabilitating  the  line.  While  the  abandonment  of  the 
portion  between  Bloomfield  Junction  and  Newport  will  undoubt- 
edly cause  great"  inconvenience  to  the  small  number  of  inhabitants 
in  that  district,  it  cannot  be  said  that  its  continued  operation  un- 
der the  circumstances  which  exist  is  necessary  for  the  convenience 
and  accommodation  of  the  public. 

In  view  of  the  foregoing  considerations,  an  order  will  be  made 
dismissing  the  complaint  in  this  case. 


ARKANSAS  CORPORATION  COMMISSION. 

BE  TWO  STATES  TELEPHONE  COMPANY. 
[Case  No.  380.] 

Rates  —  Jurisdiction  of  Commission  —  Telephone  company, 

1.  The  Arkansas  Commission,  under  §§  5  and  11  of  Act  571  of  the 
general  assembly  of  1919,  has  jurisdiction  of  the  application  of  a  tele- 
phone company  for  an  increase  in  rates. 

Valuation  —  jReprodtictlon  new  less  depreciation  —  Average  prices. 

2.  The  Arkansas  Commission  has  adopted  the  policy  of  finding  the 
reproduction  new  less  depreciation  value,  by  using  the  five-year  average 
unit  costs,  and  holds  that  value  ascertained  in  this  manner  closer  re- 
flects that  fair  value  that  the  utility  is  entitled  to  have  a  return  upon, 
than  any  other  method  yet  used. 

P.U.R.1921B. 
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Return  —  Telephones  —  Percentage. 

3.  Telephone  rates,  which  produce  a  return  of  5.7  per  cent,  are  not 
unreasonably  high. 

Valtiation  «>  Construction  and  equipment  —  Incompleted  work. 

4.  The  value  of  incompleted  work  was  excluded  from  the  rate  base 
in  determining  .the  reasonableness  of  telephone  rates,  inasmuch  as  the 
new  work  would  enable  the  company  to  secure  additional  revenue. 

[December  31,  1920.] 

Application  for  an  increase  in  telephone  rates ;  granted. 

Appearances:  R.  W.  Rogers  and  T.  E.  Webber,  for  the  tele- 
phone company;  L;  Jean  Cook,  city  attorney,  for  the  city  of 
Texarkana. 

Wood,  Chairman:  On  October  19,  1920,  the  Two  States 
Telephone  Company  of  Texarkana,  Arkansas,  filed  an  applica- 
tion with  this  Commission  for  increase  in  telephone  rates  at 
Texarkana,  Arkansas.  It  was  alleged  that  the  company  was  at 
that  time,  and  \md  been  for  a  number  of  years,  operating  a  tele- 
phone exchange,  with  all  necessary  equipment-  and  apparatus," 
in  the  city  of  Texarkana,  Arkansas-Texas,  that  said  company 
was  rendering  service  indiscriminately  to  all  classes  of  subscrib- 
ers on  both  sides  of  the  state  line,  that  a  schedule  of  the  present 
rates  in  force  was  attached,  and  that  even  under  prewar  condi- 
tions the  net  returns  of  the  company,  under  same,  considering 
the  value  of  its  properties,  was  not  reasonable,  that  said  rates 
were  lower  than  those  in  effect  in  other  towns  in  the  state  of  the 
population  of  Texarkana. 

Applicant  prayed  that  the  Commission  set  a  date  to  go  into 
the  reasonableness  of  the  proposed  increase  in  rates,  with  a  view 
of  ascertaining  whether  the  proposed  increase  should  be  per-  " 
raitted  to  go  into  effect. 

The  cause  was  set  down  for  a  hearing  in  the  offices  of  the 
Commission,  city  of  Little  Rock,  for  9:30  a.  m.,  Tuesdav, 
December  7,  1920,  all  parties  being  served  with  due  and  legal 
notice. 

At  the  hearing,  the  city  of  Texarkana  filed  an  answer,  which 
was  a  general  denial  of  the  allegations  of  the  telephone  company, 
relative  to  increased  cost  of  operation,  and  the  necessity  for  in- 
creased exchange  rates.  It  further  alleged  that  the  said  com- 
pany had  failed  to  so  maintain  and  operate  its  plant  as  to  give 
P.U.R.1921B. 
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telephone  service  to  citizeus  and  residents  who  requested  and 
demanded  telephone  service  and  installation  of  telephones,  that 
at  the  present  time  there  are  a  great  number  of  residents  of  the 
city  of  Texarkana,  Arkansas,  who  are  deprived  of  telephone  serv- 
ice by  reason  of  the  negligence  and  refusal  of  said  company  to 
so  equip  its  plant  and  system  as  to  furnish  such  service,  and  that 
by  reason  thereof,  said  company  was  losing  a  great  amount  of 
revenue,  for  which  it  alone  is  responsible,  that  the  rates  set  out 
in  petitioner's  application  were  excessive,  and  in  excess  of  rea- 
sonable rates.  Wherefore,  the  respondent  prayed  that  upon  j 
hearing  of  the  cause,  the  application  for  increase  be  denied,  and 
that  the  rates  of  $3  per  month  for  business  phones,  and  $2  per 
month  for  residence  phones  be  ordered  and  approved,  and  for 
such  further  Order  and  judgment  in  the  premises  as  accorded 
with  justice  and  good  conscience. 

Respondent  further  demurred  to  the  application  of  the  tele- 
phone company  for  increase  in  rates,  stating  that  the  Commis- 
sion was  without  jurisdiction  to  try  the  matters  set  forth  in  peti- 
tioner's application,  that  said  petition  did  not  state  facts  suflS- 
cient  to  constitute  a  cause  of  action.  Wherefore,  respondent 
prayed  that  said  petition  or  application  be  dismissed. 

Considerable  testimony  was  introduced  in  the  hearing,  rela- 
tive to  the  value  of  the  plant  of  the  Two  States  Telephone  Com- 
pany for  rate-making  purposes,  also  an  elaborate  exhibit  on  the 
question  of  operating  revenues  and  expenses  for  the  first  nine 
months  of  1920,  also  an  estimate  of  the  operating  revenues  and 
expenses  for  the  calendar  year  1920,  based  on  the  experience  of 
the  company  for  the  first  nine  months'  period. 

The  case  has  been  submitted  upon  the  evidence  and  argument 
of  counsel,  and  we  now  proceed  to  a  decision. 

Jurisdiction  of  the  Commissioru 

[1]  The  first  question  to  be  disposed  of  is  one  relative  to  the 
jurisdiction  of  the  Commission.  Section  5  of  Act  571  of  the 
general  assembly  of  1919  provides  that  the  jurisdiction  shall  ex- 
tend to  and  include  (b)  telegraph  and  telephone  companies,  anc^ 
pipe  line  companies  for  the  transportation  of  oil,  gas  and  water. 
Section  11  of  the  same  act  provides  that  the  Commission  shall 
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have  general  supervision  of  all  persons,  firms,  or  corporations 
having  authority  under  any  charter  or  franchise  of  any  city, 
town  or  municipality,  county  court  or  tribunal,  in  lieu  thereof, 
or  otherwise,  to  lay  down  and  maintain  wires,  pipes,  conduits, 
ducts,  or  other  fixtures  in,  over  or  under  streets,  highways,  or 
public  places,  for  the  purpose  of  furnishing  and  transmitting 
...    or  for  tel^raph  or  telephone  purposes. 

The  Commission  must  conclude  that  it  has  jurisdiction  over 
the  subject-matter,  and,  therefore,  overrules  the  demurrer. 

Value  of  the  Property. 

The  telephone  company .  introduced,  through  Mr.  George  C. 
Player,  a  telephone  engineer  of  considerable  experience,  an 
appraisal  and  valuation  of  the  plant.  Mr.  Player  stated  that 
he  had  been  in  the  business  of  telephone  engineering  for  a  num- 
ber of  years,  having  been  associated  as  engineer  with  the  Okla- 
homa Corporation  Commission,  and  the  Missouri  Public  Service 
Commission,  that  he  had  appraised  a  number  of  telephone  ex- 
change plants  throughout  both  Missouri  and  Oklahoma.  He 
found  the  reproduction  new  value  of  the  plant  to  be  $574,844.87 
and  the  reproduction  new  less  depreciation  value  $498,819.63. 
He  uses  cost  unit  prices  for  the  five  years  from  1914  to  1918 
inclusive.  According  to  his  opinion,  the  company  was  entitled 
to  the  increase  in  rates.  The  engineer  of  this  Commission  has 
made  an  inspection  of  the  inventory  and  plant  of  the  Two  States 
Telephone  Comgany  at  Texarkana.  He  spent  four  days  in  Tex- 
arkana,  checking  up  the  inventory,  and  noting  the  property  used 
and  useful  for  the  furnishing  of  telephone  service  to  the  resi- 
dents of  Texarkana.  After  checking  over  the  inventory  and 
plant  as  set  out,  he  applied  average  unit  prices  for  a  period  of 
five  years,  1915  to  1919  inclusive,  and  found  the  value  of  the 
plant,  for  rate-making  purposes,  to  be  $5,56,607.78.  This  aver- 
age of  unit  prices  for  the  period  mentioned  is  approximately 
twenty  per  cent  less  than  the  1920  prices.  In  the  case  of  St. 
Joseph  R.  Light,  Heat  &  P.  Co.  v.  Public  Service  Commission, 
^P.U.R  1921A,  540,  543,  268  Fed.  267,  decided  in  the  district 
court  of  the  United  States  for  the  Central  Division  of  the  West- 
ern District  of  Missouri  on  November  10th  of  the  present  year, 

P.U.R.1921B. 


Digitized  by 


Google 


RE  TWO  STATES  TELEPHONE  CO.  409 

Judge  Van  Valkenburgh  said,  "It  is  my  judgment  that  the  great 
weight  of  authority  is  against  the  adoption  of  a  standard  of 
original  cost  as  a  controlling  basis  for  determining  present  value. 
The  present  fair  value  is  the  object  to  be  attained.  ]S"or  do  I 
think  it  permissible  substantially  to  restrict  the  inquiry  to  a 
period  antedating  present  cost  prices.  In  Joplin  &  P.  E.  Co.  v. 
Public  Service  Commission,  267  Fed.  584,  587,  in  this  same 
division  of  this  court,  before  Stone,  Circuit  Judge,  Wade,  Dis 
trict  Judge,  and  the  writer  of  this  opinion,  we  said  ^It  appears 
upon  the  face  of  the  report  (of  the  Commission)  that  great,  ii 
not  undue,  emphasis  was  laid  upon  the  original  cost  of  the  prop- 
erty ...  at  a  period  greatly  antedating  that  with  which  this 
investigation  must  deal;  nor  can  we  say  that  the  present  period 
of  high  prices  is  so  temporary  or  abnormal  that  it  may  practi- 
cally be  disregarded  in  arriving  at  the  value  of  complainant'3 
properties.  No  one  can  say  what  degree  of  depression  may  ulti- 
mately come,  but  it  is  reasonably  certain  that  the  cost  of  the 
pi*opertie8  now  under  consideration  will  never  again  approxi- 
mate figures  prevailing  in  the  years  before  the  World  War.'  " 

In  the  case  of  Elizabethtown  Gas  Light  Co.  v.  Public  Utility 
Comrs.  —  X.  J.  L.  — ,  P.TJ.E.1920F,  1001,  1003,  111  Atl.  729, 
citing  Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln,  250  U.  S.  256,  63 
L.  ed.  968,  39  Sup.  Ct  Rep.  454,  in  support  of  its  conclusions, 
said,  "To  what  extent  the  increase  in  prices  may  be  due  to  au 
inflation  of  the  currency  or  to  any  particular  cause  we  do  not 
know.  What  we  do  know  is  that  the  dollar  of  1919  and  the 
dollar  of  1920  is  worth  less  than  the  dollar  of  1916  and  still  less 
compared  with  the  dollar  of  the  average  year  from  1911  to 
1916." 

[2]   This  Commission  has'  adopted  the  policy  of  finding  the 

reproduction  new,  less  depreciation  value,  by  using  the  five-year 

average  unit  costs,  and  it  is  further  of  the  opinion  that  value 

ascei*tained  in  this  manner  closer  reflects  that  fair  value  that  the 

utility  is  entitled  to  have  a  return  upon,  than  any  other  method 

yet  used.    The  United  States  Supreme  Court  has  held  that  what 

the  utility  is  entitled  to  is  a  fair  value  of  the  property  upon 

which  to  base  a  return  at  the  time  of  the  investigation,  relative 

to  the  reasonableness  of  the  rates.     See  Willcox  v.  Consolidated 
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Gas  Co.  212  U.  S.  19,  52,  53  L.  ed.  382,  48  L.R.A.(X.S.)  113+, 
29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034.  Other  eases'  in  point : 
Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  P.U.R. 
1915D,  577,  59  L.  ed.  1244,  35  Snp.  Ct.  Eep.  811;  Denver  v. 
Denver  Union  Water  Co.  246  U.  S.  178,  P.U.R1918C,  640,  62 
L.  ed.  649,  38  Sup.  Ct.  Rep.  278 ;  Lincoln  Gas  &  E.  L.  Co.  v. 
Lincoln,  250  U.  S.  256,  63  L.  ed.  968,  39  Sup.  Ct  Rep.  454,  and 
United  States  ex  rel.  Kansas  City  Southern  R.  Co.  v.  Interstate 
Commerce  Commission,  252  U.  S.  178,  P.U.R.1920D,  396,  64 
L.  ed.  517,  40  Sup.  Ct.  Rep.  187. 

The  Commission  concludes  that  it  will  be  justified  in  finding 
the  fair  value  of  the  telephone  property  used  and  useful  at  Tex- 
arkana  at  the  present  time  in  the  exchange  service  to  be  $556,- 
607.78. 

Reasonableness  of  Rates. 

[3]  The  proposed  rates  will  give  a  gross  revenue  to  the  com- 
pany, basing  same  upon  the  exhibits  in  record  as  to  revenues  for 
the  nine  months'  period  ending  September  30th,  and  extending 
same  over  the  yearly  period,  of  $154,690.69.  The  yearly  ex- 
pense ascertained  in  the  same  manner  will  amount  to  $90,875.53. 
To  the  traffic  expense  is  added  an  amount  necessary  to  take  care 
of  authorized  increases  in  operators'  wages  that  the  record  shows 
will  be  required  of  the  company.  Subtracting  the  yearly  expense 
from  the  yearly  revenue,  there  is  left  $63,815.16,  and  from  this 
amount  should  be  deducted  the  annual  depreciation  of  6.4  of 
the  physical  value  of  the  property  ($476,366.48)  of  $30,487.45, 
leaving  $33,327.71.  The  cost  of  appraisal,  incidental  to  the 
conduct  of  this  case  was  $3,600.  This  should  be  spread  over 
three  years,  amountii^  to  an  addition  to  the  operating  expense 
for  the  next  year,  of  $1,200,  leaving  a  return  of  $32,127.71  to  be 
applied  for  interest  on  the  rate-making  base,  of  $556,607.78. 
This  gives  a  per  cent  return  of  5.7  for  interest,  that  the  new 
rates  will  give,  which  the  Commission  does  not  deem  to  be  unrea- 
sonable. It,  therefore,  concludes  that  on  the  record  in  this  case 
the  new  rates  should  be  approved  for  application  January  1, 
192L 

[4]   The  telephone  company  has  now  under  construction  a 
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total  amount  of  new  work  estimated  at  $125,000,  and  to  date  has 
$25,000  of  the  work  already  in  place.  Much  of  the  above  work 
will  take  the  place  of  the  old  equipment,  but  it  is  estimated  that 
when  the  new  work  is  completed,  there  will  be  a  net  addition  to 
the  plant  of  approximately  $87,000.  This  new  work  is  neces- 
sary, and  will  relieve  the  congested  conditions  complained  of  by 
the  city  attorney  in  his  answer  to  the  application  of  petitioners, 
ilost  of  the  new  work  was  inspected  by  the  engineer  of  this  Cow- 
mission,  and  he  found  that  it  was  being  put  up  under  the  latest 
standard  specifications,  and  this  Commission  is  of  the  opinion 
that  when  it  is  completed  the  company  will  be  enabled  to  render 
efficient  telephone  service.  If  the  value  of  this  new  work,  $87,- 
000,  were  added  to  the  rate-making  base  found  fair  by  this  Com- 
mission, the  new  rates  would  only  give  a  return  for  interest  of 
4.15  per  cent.  Inasmuch  as  the  new  work  will  enable  the  com- 
pany to  secure  additional  revenue,  the  Commission  does  not  deem 
it  just  that  it  should  be  included  in  the  rate-making  value  at 
this  time. 

An  order  approving  of  the  application  of  the  increased  rates 
Avill  follow. 

Wilson,  C.  concurs;  Brasher,  C.  not  participating. 


CALIFORNIA  RAILROAD  COMMISSION. 

BOAED  OF  TRUSTEES  OF  CITY  OF  CALIPATRIA 

V, 

HOLTOX  POWER  COMPANY. 

[Decision  No.  8371,  Case  No.  1398.] 

Service  —  Extensions  —  Rnles  governing  —  Discrimination, 

The  California  Commission  will  not  vary  the  just  and  reasonable 
rules  governing  extensions  by  a  power  company,  in  order  to  comply 
with  a  former  contract  between  the  company  and  a  land  association 
and  thereby  discriminate  against  other  localities. 

[November  26,  1920.] 

Proceeding  to  compel  an  electric  utility  to  make  extensions 
in  accordance  with  the  terms  of  an  agreement  between  the  utility 
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and  a  land  association,  and  for  other  changes  in  extension  rules ; 
proceeding  dismissed. 

Appearances:  H.  H.  Myers,  for  complainant;  E.  B.  Griddle, 
for  defendant. 

By  the  Commission :  This  is  a  proceeding  instituted  by  city 
of  Calipatria  seeking  to  require  Holton  Power  Company  to  make 
electric  extensions  for  service  in  accordance  with  the  terms  of 
a  certain  agreement  between  Holton  Power  Company  and  Im- 
perial Valleys  Farm  Lands  Association,  and  for  other  changes 
in  extension  rules  of  defendant. 

A  public  hearing  in  this  matter  was  held  in  Calipatria  before 
examiner  Westover. 

It  appears  that  Imperial  Valleys  Farm  Lands  Association 
entered  into  a  contract  with  Holton  Power  Company,  dated 
April  1,  1914,  in  which  the  latter  agreed  to  extend  its  distribu- 
tion system  and  give  electric  service  to  any  applicants  within  or 
without  the  townsite  of  Calipatria,  when  and  as  requested  by 
Imperial  Valleys  Farm  Lands  Association,  provided,  however, 
that  when  necessary  to  construct  an  extension  of  a  distance  in 
excess  of  250  feet  for  each  applicant,  the  cost  of  such  excess  con- 
struction be  paid  for  by  the  applicants  requesting  the  service. 

Holton  Power  Company  claims  that  it  has  been  making  all 
electric  extensions  for  service  in  Calipatria  and  elsewhere  in 
accordance  with  the  rules  and  regulations  authorized  it  by  the 
Railroad  Commission. 

The  rules  authorized  by  this  Commission  under  which  Holton 
Power  Company  makes  extensions  are  different  in  many  respects 
from  terms  of  the  contract  between  Holton  Power  Company  and 
Imperial  Valleys  Farm  Lands  Association.  The  differences  are 
such  that  it  is  not  possible  to  state  which  would  be  the  more 
advantageous  to  the  applicant  for  service  for  any  particular  ex- 
tension unless  complete  and  full  information  regarding  that 
extension  is  known. 

In  its  complaint,  the  city  of  Calipatria  further  requests  that 

this  Commission  require  Holton  Power  Company  to  make  service 

extensions  upon  more  favorable  terms  than  now  prevail;  that 

Holton  Power  Company  be  required  to  supply  certain  consumers 

without  payment  of  extension  advance  deposits;  that  rules  gov- 
r.U.R.l92iB. 
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emiiig  installation  charges  within  the  city  of  Calipatria  be  sep- 
arately approved  by  this  Commission  in  individual  cases  before 
the  applicant  is  required  to  pay  the  same;  and  that  a  definite 
limit  of  time  be  fixed  within  which  Holton  Power  Company  shall 
make  installations  after  applications  are  made. 

From  evidence  submitted  in  this  matter,  it  is  shown  that 
Holton  Power  Company  has  been  following  the  rules  laid  down 
by  this  Commission  and  not  the  requirements  of  the  contract  with 
Imperial  Valleys  Farm  Lands  Association.  The  contract  may 
have  been  proper  under  the  conditions  existing  at  the  time  of  its 
making,  but  we  can  see  no  occasion  for  requiring  Holton  Power 
Company  to  make  extensions  in  Calipatria  other  than  in  accord- 
ance with  its  rules  and  regulations  authorized  by  this  Commis- 
sion. And,  further,  this  Commission  cannot,  without  discrim- 
ination against  other  consumers  or  applicants,  require  Holton 
Power  Company  to  make  extensions  for  electric  service  in  Cali- 
patria under  different  terms  than  prescribed  by  its  approved 
rules  and  regulations. 

This  Commission,  therefore,  must  deny  the  request  of  city  of 
Calipatria  in  so  far  as  it  relates  to  the  establishment  of  extension 
rules  which  differ  from  the  rules  of  Holton  Power  Company 
heretofore  approved  by  this  Commission. 

As  to  the  further  request  of  complainant  that  Holton  Power 
Company  submit  to  the  Commission  for  approval  all  applications 
for  extensions  in  which  the  applicant  is  required  to  make  an 
advance  pa^'ment  to  the  power  company,  this  Commission  does 
at  present,  and  has  since  Jnne,  1919,  required  Holton  Power 
Company  to  submit  dala  setting  forth  complete  information 
regarding  all  applications  for  extensions  requiring  any  advance 
to  the  power  company  from  an  applicant,  and  the  approval  of 
this  Commission  is  required  before  Holton  Power  Company  may 
proceed  with  the  construction  or  require  any  advance  from  the 
applicant  for  same.  This  portion  of  the  complaint  is,  therefore, 
without  foundation  in  fact. 

The   evidence   does   not   show  that   unreasonable   delay   has 

occurred  in  the  construction  of  extensions  applied  for. 
r.U.R.1921B. 
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CAIilFORXIA  RAIIiROAD  COMMISSION. 

BE  CRYSTAL  SPRINGS  WATER  COMPANY. 

[Decision  No.  8402,  Application  No.  5920.] 

Return  —  Overbuilt  system. 

1.  Consumers  of  a  water  company  should  not  pay  a  rate  sufficient 
to  yield  a  fair  return  on- an  overbuilt  competitive  system  in  a  sparsely 
settled  area,  especially  where  the  company  has  not  adequately  developed 
its  available  water-bearing  lands. 

Service  —  Water  —  Inadequate  supply  —  Meters, 

2.  A  water  company  which  has  an  inadequate  supply,  should  in- 
stall meters  and  thereby  tend  to  prevent  waste  and  extravagant  use 

of  water. 

/ 
Construction  and  equipment  —  Direct  loss  —  Annexation, 

3.  Pending  a  probable  annexation  of  territory  served  by  a  water 
company  and  its  displacement  by  a  large  city  water  supply,  such  a  com- 
pany will  not  be  ordered  to  expend  money  for  additions  and  better- 
ments which  might  be  a  direct  loss. 

[November  30,  1920.] 

Application  for  increase  in  water  rates ;  increased  rate  sched- 
ule ordered  with  directions  for  bettering  service. 
Appearances:  C.  E.  Ballard,  for  applicant. 

Martin,  Commissioner:  Crystal  Springs  Water  Company, 
applicant  herein,  is  a  public  utility  water  company  engaged  in 
the  business  of  selling  and  distributing  water  for  domestic  pur- 
poses in  the  city  and  in  the  vicinity  of  the  city  of  Sawtelle,  Los 
Angeles  county,  California.  In  this  proceeding,  it  is  alleged  by 
applicant  that  the  present  schedule  of  rates,  which  was  estab- 
lished in  1906  when  the  company  was  organized,  does  not  pro- 
duce a  revenue  sufficient  to  meet  operating  expenses,  replacement 
fund,  and  interest  on  the  investment. 

A  public  hearing  ^as  held  in  this  matter  at  Los  Angeles,  of 
which  all  of  applicant's  consumers  were  duly  notified  and  give* 
an  opportunity  to  appear  and  be  heard. 

Several  informal  complaints  have  been  instituted  against  this 
company,  and,  at  the  hearing,  a  number  of  consumers  were  pres- 
ent and  considerable  evidence  was  presented  purporting  to  show 
that  the  utility  does  not  furnish  adequate  service  to  its  consum- 
ers, and  furthermore  that  the  utility  had  taken  an  attitude  of 
amfairness  in  some  of  its  dealings  and  that  there  had,  in  some 
instances,  been  a  discrimination  in  rates  and  service. 

P.U.R.1921B. 
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On  the  other  hand,  it  appears  that  the  utility  is  placed  in  an 
unfortunate  position  by  reason  of  a  possible  annexation  of  the 
territory  it  serves  by  the  city  of  Los  Angeles,  in  which  event 
any^  improvements  of  wells  and  pumping  equipment  which  it 
might  make  wx)uld  be  a  direct  loss  to  the  company. 

During  the  past  year  this  company  has  expetrieneed  an  ex- 
treme water  shortage.  Several  investigations  have  been  made  by 
the  Commission's  hydraulic  engineers,  and  it  was  found  that  the 
wells  from  which  applicant  obtains  its  supply  of  water  were  not 
producing  enough  to  adequately  supply  present  consumers.  This 
appears  to  be  due  to  the  shallowness  of  the  wells,  which  only  tap 
the  upper  water-bearing  stratum,  the  water  plane  of  which  has 
been  lowered  considerably  during  the  past  two  years,  due  to  the 
extreme  drought  which  has  prevailed. 

It  is  admitted  by  the  applicant  that  the  most  feasible  method 
whereby  an  adequate  supply  of  water  can  be  obtained  is  by  sink- 
ing the  wells  deeper  and  installing  proper  pumping  equipment. 

Mr.  F.  H.  Van  Hoesen,  one  of  the  Commission's  hydraulic 
engineers,  submitted  a  report  and  appraisal  of  applicant's  prop- 
erties used  and  useful  in  the  s^vice  of  water  to  the  public,  show- 
ing an  estimate  of  the  original  cost  of  the  system  to  be  $24,306 ; 
a  replacement  fund  computed  by  the  sinking  fund  method  in  the 
amount  of  $440,  and  the  estimated  reasonable  annual  mainte- 
nance and  operation  cost,  $4,204. 

Among  applicant's  exhibits  in  this  proceeding  was  a  statement 
showing  a  book  value  of  its  properties  in  the  amount  of  $26,000. 
There  is  included  in  this  reported  amount  the  sum  of  $5,000, 
which  is  an  estimate  by  applicant  of  the  value  of  the  land  held 
by  it  for  water  production  purposes,  a  large  part  of  which  is 
allowance  for  water  rights  over  and  above  the  market  value  of 
the  land. 

A  study  of  the  evidence  leads  to  the  conclusion  tliat  the  esti- 
mates submitted  by  Mr.  Van  Hoesen  are  fair.  The  annual 
charges  computed  from  these  estimates  are  as  follows :  • 

Interest  on  $24,306  at  8  per  cent .•  $1,944.00 

Replacement  fund    440.00 

Maintenance  and  operation  4,204.00 

Total    $0,588.00 

P.U.R.1921B. 
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The  records  of  the  company  show  that  the  total  operating  rev- 
enue for  1919  was  $4,624.30.  It  is,  therefore,  apparent  that 
this  utility  is  entitled  to  an  increase  in  its  rates. 

[1]  However,  it  appears  that  the  distribution  system  of  Crys- 
tal Springs  Water  Company  covers  a  large  area  which  is  very 
sparsely  settled.  Furthermore,  its  pipe  lines  in  many  instances 
pai-allel  the  lines  of  a  competing  company.  These  facts  render 
the  economic  operation  of  the  system  very  difficult.  It  would  bo 
unfair  to  applicant's  present  consumers  to  require  them  to  pay 
rates  sufficient  to  yield  interest  upon  the  entire  cost  of  this  over- 
built system.  Furthermore,  applicant  has  not  taken  steps  to 
develop  the  water  supply  available  in  its  water-bearing  lands  in 
order  to  provide  an  adequate  supply  for  its  consumers. 

[2]  In  view  of  the  inadequacy  of  the  present  available  water 
supply,  applicant  should  use  its  best  endeavor  to  prevent  waste 
or  extravagant  use  of  water  by  its  consumers.  It  appears  that 
much  water  has  been  wasted  during  the  past  year.  This  is  large- 
ly due  to  the  fact  that  approximately  two-thirds  of  applicant's 
consumers  receive  service  on  a  flat  rate  basis.  The  installation 
of  meters  and  the  delivery  of  watet  under  a  measured  rate  sched- 
ule would  tend  to  conserve  the  available  water  supply.  In  view 
of  this  fact,  it  appears  advisable  that  applicant  install  meters  on 
all  services  as  soon  as  possible. 

[3]  Applicant  is  confronted  with  a  difficult  situation  with 
relation  to  the  possible  annexation  of  thie  territory  served  by  it 
to  the  city  of  Los  Angeles.  Some  time  since  an  election  was  hehl 
at  which  it  was  claimed  that  the  inhabitants  of  this  district  voted 
for  annexation.  A  contention  as  to  the  legality  of  this  election 
arose,  and  the  final  determination  of  this  matter  is  now  pending 
before  the  supreme  court  of  this  state.  Should  it  be  held  that 
this  territory  has  been  legally  annexed  to  the  city  of  Los  Angeles, 
it  would  follow  that  Los  Angeles  would  provide  applicant's  pres- 
ent consumers  with  water.  In  view  of  these  peculiar  circum- 
stances, the  Commission  does  not  deem  it  fair  at  this  time  to  bur- 
den applicant  with  the  expense  necessary  to  install  such  addi- 
tions and  betterments  as  would  enable  it  to  render  adequate  serv- 
ice under  all  conditions  and  at  all  times.  However,  it  appears 
that  enough  water,  if  properly  conserved,  can  be  developed  with 
P.U.R.1921B. 
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the  present  equipment  to  serve  applicant's  consumers  adequately 
until  the  end  of  the  present  rainy  season,  and  in  the  meantime 
further  investigation  and  study  of  the  situation  will  develop 
facts  upon  which  a  comprehensive  order  with  relation  to  service 
may  be  based.  Such  an  order,  if  deemed  necessary,  will  issue 
in  the  form  of  a  supplemental  order  in  the  present  proceeding. 

The  schedule  of  rates  set  out  in  the  following  order  is  designed 
to  return  to  applicant  all  maintenance  and  operation  expenses, 
the  replacement  fund  set  out  in  this  opinion,  and  a  certain 
amount  as  interest  on-  investment. 


CAIilFORNIA  RAILROAD  COMMISSION. 

RB  WASHINGTON  WATER  &  LIGHT  COMPANY. 
[Decision  No.  8461,  Application  No.  5494.] 

ISates  —  Water  —  Increase  authorized  —  Pending  metered  service, 

1.  A  schedule  of  fair  rates  should  be  established  to  give  a  water 
company  a  fair  -retun>  pending  a  change  to  metered  service. 

Bates  —  Meters  —  Installation  —  No  authorization  required, 

2.  It  is  unnecessary  to  obtain  authority  from  the  California  Com- 
mission to  install  water  meters,  providing  there  is  an  effective  measured 
rate  schedule  estabfished  by  a  competent  authority, 

[December  20,  1920.] 

Application  for  authority  to  install  water  meters  and  to  in- 
crease rates;  increased  rate  schedule  established. 

Appearances:  Joseph  Shaw,  for  applicant;  C,  C.  McDonald, 
for  Washington  School  District;  E.  A.  Palm  and  P.  A.  Fitz- 
gerald, for  Washington  Improvement  Club. 

By  the  Commission:  Washington  Water  &  Light  Company, 
applicant  herein,  is  an  incorporated  public  utility  supplying 
water  for  domestic,  industrial,  and  municipal  purposes  in  the 
town  of  Washington,  Yolo  county,'  California.  In  this  proceed- 
ing, applicant  alleges  that  there  is  an  excessive  and  wasteful  use 
of  water  by  consumers  receiving  service  on  a  flat  rate  basis,  and, 
therefore,  asks  that  a  schedule  of  meter  rates  be  established. 

P.U.K.1021B.  27 
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This  system  supplies  water  to  approximately  two  hundred  and 
forty  consumers.  The  pumping  plant  is  located  on  the  hank  of 
the  Sacramento  river,  and  the  water  is  pumped  directly  into  two 
elevated  tanks  with  a  total  storage  capacity  of  135,000  gallon.^. 
From  these  tanks  the  water  is  delivered  to  the  distribution  sys- 
tem. 

A  public  hearing  was  held  in  the  present  proceeding  before 
Examiner  Westover,  at  Washitigton,  of  which  all  interested  par- 
ties were  notified  and  given  an  opportunity  to  be  present  and  be 
heard.  At  the  hearing,  D.  H.  Ilarroun,  one  of  the  Commission's 
hydraulic  engineers,  presented  a  report  covering  a  field  investi- 
gation and  appraisal  of  properties,  together  with  a  maintenance 
and  operation  study. 

The.  appraisal  submitted  shows  the  estimated  original  cost  of 
the  system  to  be  $27,9G3,  and  gives  $256  as  the  replacement 
annuity,  computed  by  the  sinking  fund  method.  The  report 
also  recommends  the  sum  of  $2,784  as  a  fair  and  just  estimate 
of  the  future  annual  cost  of  maintaining  and  operating  this 
system.  These  estimates  were  not  questioned  at  the  hearing  or 
subsequently.  They  appear  to  be  reasonable  and,  therefore,  will 
be  adopted  for  the  purpose  of  this  proceeding. 

The  following  is  a  summary  of  the  estimated  annual  charges, 
as  set  out  above : 

Interest  on  $27,963  at  8  per  cent  • $2,237.00 

Maintenance  and  operation   2,784.00 

Replacement  fund   256.00 

Total J!^5,277.0a 

Applicant's  amiual  report  to  this  Commission  sho\ys  that  the 
gross  operating  income  for  the  year  1919  was  $4,048.39.  It  is, 
therefore,  apparent  that  the  income  received  by  applicant  from 
its  operation  is  insufficient  to  meet  the  total  annual  charges  set 
out  above,  and  that  it  is  entitled  to  an  increased  revenue. 

[1]  Applicant  asked  in  its  application  and  at  the  hearing 
that  this  Commission  establish  reasonable  rates  for  the  service 
rendered,  and  its  representatives  stated  that  it  was  applicant's 
intention  to  proceed  immediately  with  the  installation  ot  meters. 
This  Commission  has,  in  many  of  its  decisions,  stated  that  in  its 
opinion  the  only  satisfactory  method  of  rendering  adequate  serv- 

P.U.R.1921B. 
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ice  and  of  properly  distributing  the  charges  of  a  utility  among 
the  various  consumers  in  proportion  to  service  received  by  each, 
is  by  metering  the  system  and  charging  for  the  quantity  deliv- 
ered. However,  in  the  instance  at  hand,  during  the  interim 
between  the  effective  date  of  the  order  herein  and  the  date  on 
which  the  system  shall  have  been  fully  metered,  the  revenue 
must  be  derived  largely  from  the  schedule  of  flat  rates.  It  is,* 
therefore,  necessary  to  make  an  adjustment  of  these  flat  rates  in 
addition  to  establishing  a  measured  rate  schedule  in  order  that 
the  necessary  revenue  may  be  realized.  The  schedule,  estab- 
lished in  the  following  order  will  return  to  applicant  mainte- 
nance and  operation  expense,  replacement  fund,  and  a  fair 
amount  for  interest  on  investment. 

[2]  In  regard  to  applicant's  request  that  this  Commission 
authorize  it  to  install  meters,  we  wish  to  point  out  that  it  is 
applicant's  right  to  install  meters  and  thereafter  charge  for 
water  delivered  to  its  consumers  upon  the  quantity  basis,  and 
that  it  is  unnecessary  to  obtain  the  authority  of  this  Commission 
to  do  so,  providing,  of  course,  that  there  is  an  effective  measured 
rate  schedule  established  by  competent  authority. 


CALIFORNIA  RAILROAD  COMMISSION. 

RE  WESTERN  STATES  GAS  &  ELECTRIC  COMPANY. 

[Decvsion  No.  8459,  Application  No.  5942.] 

Electric  rates  —  Reduced  to  municipality  —  Lo8s  home  hy  utility. 

1.  When  a  public  utility  elects  to  waive  its  right  to  increase  rates 
to  a  municipality,  it  must  bear  the  loss  arising  from  such  favoritism, 
and  the  diminution  of  retunt  by  reason  thereof  should  not  be  counted 
adversely  against  its  regular  consumers. 

Rate  ot  return  —  Higher  interest  —  Fair  return, 

2.  The  California  Commission  allowed  a  rate  of  10.50  per  cent 
upon  a  utility  company's  capital  for  depreciation  and  return,  on  the 
ground  that  recent  investments  in  extensions  and  improvements  by  a 
public  utility  bear  substantially  higher  interest  rates  and  will  continue 
to  do  so. 

Rate  of  return  —  Increased  expense  —  Gas  company, 

3.  A  gas  company  is  entitled  to  such  rates  as  will,  under  present 
conditions,  equalize  the  increased  level  of  its  operating  expenses. 

P.UJR.1921B. 
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[December  20,  1920.] 

Application  for  increased  rates  for  gas  and  electricity;  in- 
creased schedules  established. 

Appearances :  Cummins,  Roemer,  Flynn,  and  McKenna ; 
Xutter,  Hancock,  and  Rutherford;  and  Chickering  and  Greg- 
ory, by  Allen  L.  Chickering,  for  applicant;  M.  P.  Shaughnessy, 
for  city  of  Stockton. 

Martin,  Commissioner:  In  this  proceeding,  Western  States 
Gas  &  Electric  Company  seeks  authority  to  increase  its  rates  for 
gas  jand  electricity  supplied  in  its  Stockton  division.  Applicant 
is  engaged  in  the  manufacture  and  distribution  of  gas  in  the 
city  of  Stockton  and  suburbs,  and  in  the  generation  and  distri- 
bution of  electricity  in  a  limited  section  of  central  California, 
including  portions  of  the  counties  of  San  Joaquin,  Sacramento, 
El  Dorado,"  Amador,  and  Calaveras. 

A  hearing  was  held  in  Stockton  on  September  8,  1920,  at 
which  time  evidence  relating  to  applicant's  past,  present,  and 
future  gas  and  electric  operations  was  fully  presented.  The 
matter  is  submitted  and  now  ready  for  decision. 

The  rates  now  charged  by  Western  States  Gas  &  Electric  Com- 
pany in  its  Stockton  division  for  electricity  and  gas  were  estab- 
lished by  Decision  No.  6196  in  Applications  Xos.  3605  and 
3962,  dated  March  13,  1919,  and  have  since  been  in  eflFect 

In  the  period  since  applicant's  rates  were  last  fixed  by  the 
Commission,  its  operating  expenses  have  generally  increased. 
Special  attention  is  directed,  however,  to  the  following  items : 

1.  The  major  part  of  the  electrical  energy  supplied  by  appli- 
cant is  purchased  from  Pacific  Gas  &  Electric  Company,  from 
Pacific  Gas  &  Electric  Company,  lessee  of  Sierra  and  San  Fran- 
cisco Power  Company,  and  from  Great  Western  Power  Com- 
pany, all  of  which  in  the  interim,  since  applicant's  rates  were 
established,  have  been  granted  increases  in  the  rates  applicable  to 
the  power  supplied  to  applicant,  aggregating  $75,000  per  an- 
num. 

2.  Wages  paid  employees  in  its  gas  and  electric  departments 

are  on  a  higher  level  than  heretofore.     The  increase  in  annual 

operating  expenses  from  this  source  aggregates   $52,000   pei 

annum. 
P.U.R.1921B. 
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3.  The  price  of  oil  used 'by  applicant  in  its  standby  steam- 
electric  generating  plant  and  in  its  gas  manufacturing  plant  has 
advanced  from  $1.75  per  barrel,  which  price  prevailed  at  the 
time  its  present  rates  were  established,  to  $2.30  per  barrel, 
which  is  the  minimum  price  that  applicant  anticipates  it  will  be 
required  to  pay  for  oil  upon  the  expiration  of  its  present  con- 
tract on  October  31,  1920.  This  affects  applicant's  gas  business 
to  a  far  greater  extent  than  its  electric  operations. 

Applicant  alleges  that  the  increases  in  operating  expenses, 
hereinabove  set  forth,  have  not  been  offset  by  increased  revenue, 
and  that  as  a  result,  it  is  no  longer  able  to  earn  a  reasonable 
return  upon  its  investment  in  its  properties  in  the  Stockton  divi- 
sion. Applicant  also  directs  the  Commission's  attention  to  the 
increased  cost  of  money  as  the  same  affects  the  returns  to  be 
derived  from  its  business. 

In  the  consideration  of  applicant's  revenues,  operating  ex- 
penses, and  earnings,  for  the  purposp  of  this  proceeding  the 
extent  of  its  business  for  the  twelve  months'  period  ending  June 
30,  1921,  will  be  taken  as  a  basis.  This  contemplates  such  nor- 
mal increase  in  the  extent  of  both  gas  and  electric  service  as  has 
been  experienced  during  the  past  three  years.  In  ascertaining 
the  proper  operating  expenses  in  both  the  gas  and  electric  depart- 
ments of  applicant's  business,  such  portions  thereof  as  involve  the 
use  of  fuel  oil  are  calculated  upon  the  present  price  of  $2.30  per 
baiTel  delivered  in  Stockton.  Wages  are  reflected  by  the  present 
scale  now  in  force,  and  taxes,  as  included,  cover  all  proper  levies 
of  municipalities,  counties,  the  state  of  California  and  the  Fed- 
eral Government  against  applicant's  earnings,  securities  or 
property. 

Referring  first  to  applicant's  electric  operations  in  its  Stock- 
ton division,  it  appears  from  the  evidence  herein  that  the  annual 
revenue  to  be  derived  from  the  present  electric  rates  and  sur- 
charges and  the  proper  operating  expenses  to  be  incurred  in  this 
service  are  set  forth  in  the  table  pn  page  422 : 

[1]  The  items  of  electric  revenues  and  operating  expenses 
shown  above  have  been  deduced  from  a  full  review  of  the  evi- 
dence in  this  proceeding.    The  gross  revenue  to  be  derived  from 

the  rates  now  in  effect  is  inclusive  of  the  revenue  which  appli- 
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TABLE  NO.  I. 
Western  States  Gas  and  Electric  Company,  Stockton  Division. 
Electric  Revenue  and  Operating  Expenses. 
Gross  electric  revenue  from  existing  rates  and  surcharges  ....  $1,281,325.00 
Electric  operating  expenses: 
Production  expense,  including  maintenance  and 
operation  of  hydro  and  steam  plants  and  pur- 
chased energy    $563,333.00 

Transmission  expense   34,005.00 

Distribution  expense    , 65.557.00 

Commercial  expense  31,380.00 

General  and  miscellaneous  expense   109,826.00 

Taxes 98,508.00 

Insurance   16,618.00 

Total  operating  expense   $919^27.00 

Net  income  applicable  to  electric  department  depreciation  and 

return    , $362,098.00 

cant  would  have  received  from  municipal  street  lighting  service 
under  the  rates  and  surcharges  heretofore  authorized  it  by  this 
Commission,  but  from  which  it  has  deviated  to  the  extent  of 
waiving  the  surcharge  for  such  municipal  service,  availing  itself 
of  its  right  so  to  do  under  §  5  of  General  Order  No.  45  of  this 
Commission.  Obviously,  the  proper  consideration  of  applicant's 
electric  revenue  should  be  based  upon  established  standard  rates, 
and  the  diminution  of  its  return  by  reason  of  applicant's  favor- 
itism in  the  instances  of  municipal  service  it  supplies  should 
not,  in  our  opinion,  be  counted  adversely  against  its  regular  con- 
sumers. 

As  was  indicated  in  the  opinion  in  Decision  !N"o.  6196,  supra, 
the  principle  applying  is  that  "If  applicant  elects  not  to  chai^ 
this  additional  10  per  cent  on  municipal  street  lighting  service  it 
must  do  so  at  its  own  loss,  and  in  any  rate-fixing  proceeding  here- 
after we  shall  require  applicant  to  show  as  its  revenue  from  this 
source  not  the  amounts  which  it  may  collect  under  such  reduced 
rates  but  the  proper  amounts  which  would  result  from  the  addi- 
tion of  this  10  per  cent  surcharge.  In  other  words,  if  applicant 
elects  to  carry  the  burden  instead  of  placing  it  upon  its  street 
lighting  consumers,  where  it  belongs,  it  will  do  at  its  own  loss 
and  will  not  be  entitled  before  this  Commission  to  claim  an  fn- 
sufficiency  of  revenue  by  so  doing." 

At  the  hearing  herein,  applicant  stated  that  it  seeks  no  in- 
creases in  the  rates  charged  for  municipal  street  lighting  service 

and  desires  that  the  rates  for  this  service  now  chai^d,  which 
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have  not  Been  subject  to  any  increase,  continue  without  modifica- 
tion. It  further  stipulates  that  it  will  continue  to  avail  itself  of 
the  option  to  favor  municipal  service  and  accept  the  loss  inci- 
dental to  the  continuance  of  such  lower  rates. 

Under  the  conditions  which  it  is  reasonably  proper  to  assume 
as  to  revenue  and* operating  expenses  of  applicant's  electric  busi- 
ness, the  above  table  shows  that  the  present  rates  will  yield  an 
annual  net  income  of  $362,098  for  depreciation  and  return. 

The  adequacy  of  the  net  income  from  applicant's  electric 
operations  must  be  measured  by  the  relation  it  bears  to  capital. 
In  the  earlier  proceedings  in  which  applicant's  rates  were  at 
issue,  this  Commission  has  concluded,  that  while  there  may  be 
some  doubt  as  to  the  complete  accuracy  of  Applicant's  capital 
accounts,  nevertheless  its  actual  figures  of  capital  afford  a  proper 
comparative  basis  in  ascertaining  the  adequacy  of  its  earnings. 
Under  rates  which  have  at  all  times  been  generally  less  than 
those  charged  by  similar  electric  utilities  in  the  central  part  of 
California,  it  has  demonstrated  its  ability  in  the  past  to  earn  a 
net  income  for  depreciation  and  return  in  excess  of  10.25  per 
cent  of  its  own  figures  of  capital,  inclusive  of  physical  proper- 
ties, materials  and  supplies  and  working  cash  capital,  and  in 
authorizing  surcharges  effective  in  March,  1919,  this  basis  was 
accepted  as  reasonable. 

[2]  Applicant's  electric  operations  during  the  twelve  months 
ending  June  30,  1920„  show  an  earning  of  slightly  less  than  12 
per  cent  for  depreciation  and  return  on  its  average  capital  for 
this  period.  On  the  same  basis  as  heretofore  adopted  and  found 
reasonable  by  this  Commission,  it  would  appear  that  applicant's 
average  electric  capital  to  be  considered  in  connection  with  the 
present  modification  of  its  rates  is  the  sum  of  $4,541,000,  which 
is  inclusive  of  its  physical  properties,  materials  and  supplies, 
and  working  cash  capital.  With  the  present  rates  continued  in 
effect,  the  net  electric  income  shown  above  as  $362,098  indicates 
a  reduction  in  earnings  to  less  than  8  per  cent  for  depreciation 
and  return.  In  view  of  the  fact  that  the  funds  invested  in  appli- 
cant's properties  during  the  years  1919  and  1920  and  to  be  in- 
vested in  extensions  and  improvements  to  service  in  the  imme- 
diate future,  have  borne  and  will  continue  to  bear  substantially 

r.U.R.1921B. 


Digitized  by 


Google 


424  CALIFORNIA  RAILROAD  COMMISSION. 

higher  interest  rates  than  the  great  bulk  of  its  capital  heretofore 
invested,  some  recognition  of  this  excess  should  be  reflected  in 
its  rate  of  return.  From  a  consideration  of  relative  amc?unts  of 
capital  thus  involved  it  is  reasonable  to  conclude  that  an  earning 
of  10.50  per  cent  upon  applicant's  capital  for  depreciation  and 
return,  after  the  deduction  of  operating  expenses,  would  prop- 
erly reflect  the  extent  to  which  its  more  recent  improvements 
have  been  financed  under  higher  money  costs.  In  adjusting 
applicant's  electric  rates  at  the  present  time,  therefore,  it  is  my 
conclusion  that  in  addition  to  being  permitted  to  earn  its  operat- 
ing expenses,  as  shown  above,  applicant  is  entitled  for  the  serv- 
ice that  it  renders  a  sum  equivalent  to  10.50  per  cent  of  $4,- 
541,000,  or  $476,805,  to  provide  for  depreciation  and  a  return 
upon  its  invested  capital  in  electric  properties.  To  meet  these 
conditions,  additional  revenue  must  be  provided  from  its  elec- 
tric business  and  in  establishing  the  electric  rates  set  forth  in 
the  order  herein  the  increases  authorized  will  adjust  applicant's 
electric  revenues  to  the  extent  contemplated. 

Referring  now  to  applicant's  gas  business  in  the  city  of  Stock- 
ton and  suburbs,  it  appears  that  for  the  year  ending  June  30, 
1921,  applicant  will  supply  417,000,000  cubic  feet  of  gas  to 
about  10,400  consumers.  In  this  service,  revenue  should  be 
derived  from  present  rates  and  expenses  incurred  in  accordance 
with  the  following  table : 

TABLE  NO.  IL 

Western  States  Ga«  and  Electric  Company,  Stockton  Division. 

Ga«  Revenue  and  Operating  Expenses. 

Gross  gas  revenue  from  existing  rates   $451,850.00 

Gas  operating  expenses  : 

Production    - * $207,040.00 

Distribution    28,455.00 

Commercial     13,767,00 

General  and  miscellaneous 39,541.00 

Taxes    35,743.00 

Insurance 4,468.00 

Total  operating  expense   329,01 4.00 

Net  income  applicable  to  gas  department  depreciation  and  return  $122,836.00 

In  determining  the  cost  of  manufacturing  gas  included  in  the 
operating  expenses  shown  above,  oil  used  in  gas  manufacture  has 
been  included  at  a  price  of  $2.30  per  barrel,  which,  from  the 
evidence  herein,  appears  to  be  the  minimum  price  which  will 
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prevail  in  the  immediate  future.  It  may  be  well  to  porut  out  at 
this  time,  that  although  the  price  of  oil  to  applicant  has  in- 
creased from  75  cents  per  barrel  in  1916  to  the  price  shown 
above,  the  increases  in  its  rates  for  gas  service  have  been  much 
less  than  have  been  found  necessary  in  other  gas  companies  fx> 
absorb  the  rising  price  of  oil.  This  is  due  largely  to  the  fact 
that  approximately  40  per  cent  of  the  gas  supplied  in  the  city 
of  Stockton  is  natural  gas,  obtained  from  local  sources,  so  that 
the  increase  in  the  price  of  oil  has  affected  the  cost  of  only  a 
fraction  of  the  output. 

[3]  It  further  appears  that  a  fair  basis  of  earnings  on  appli- 
cant's gas  capital,  as  shown  from  the  evidence  herein,  would 
result  in  its  receiving  a  net  income  of  $168,000  for  depreciation 
and  return  upon  its  average  gas  capital  for  the  period  consid- 
ered, which  includes  working  cash  and  materials  and  supplies  in 
addition  to  physical  properties.  Reference  to  the  preceding 
table  shows  that  the  effect  of  increased  operating  expenses,  prin- 
cipally oil  and  labor,  unless  met  by  increases  in  gas  rates  at  this 
time,  will  reduce  applicant's  net  income  by  approximately  $45,- 
000  per  annum  below  a  reasonable  return  on  its  gas  business. 
Applicant  is  entitled  to  such  gas  rates  as  will,  under  present  condi- 
tions, equalize  the  increased  level  of  its  operating  expenses.  Tho 
rates  set  forth  in  the  order  herein,  as  applying  to  applicant's  gas 
service  in  the  city  of  Stockton  and  vicinity,  are  intended  to  pro- 
duce the  earnings  to  which,  under  present  conditions,  it  is 
entitled. 
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Service  -^  Discontinuance  for  nonpaytnent  —  Evidence. 

1.  A  rule  of  the  Railroad  Commission  prohibiting  a  gas  company 
from  discontinuing  service,  if  a  consumer  deposits  the  amount  of  a 
disputed  gas  bill  with  the  Commission,  is  admissible  in  evidence  in  a 
damage  suit  against  the  company  for  discontinuing  service. 

Trial  —  Instructions  —  Rule  of  Cotnmission  —  Service  discontinuecl. 

2.  The  judge  properly  instructed  the  jury  that  a  gas  company  and 
its  consumers  are  bound  and  controlled  by  a  rule  which  prohibited  a 
gas  company  from  discontinuing  service  on  deposit  of  the  amount  of  a 
disputed  bill,  and  that  the  gas  company  was  justified  in  discontinuing 
service  if  the  consumer  failed  to  avail  himself  of  the  privilege  of  de-  . 
positing  the  amount  in  dispute. 

Paytnent  —  Gas  —  Metered  service  —  Definition. 

3.  Under  a  rule  providing  for  the  deposit  of  the  amount  of  a  dis- 
puted gas  bill,  all  charges  based  upon  meter  readings  and  estimates 
based  upon  meter  readings  are  considered  measui*ed  or  metered  service. 

Payment  —  Validity  of  rule  —  Conflict  with  statute. 

4.  A  rule  providing  for  the  deposit  of  the  amount  of  a  disputini 
gas  bill,  is  not  void  because  of  the  provisions  of  §§  13  and  73  of  the 
Public  Utilities  Act,  giving  right  of  action  against  a  gas  company  for 
its  illegal  acts. 


Service  —  Right  to  disco^itinue  —  Unpaid  bills. 

Discussion  of  the  effect  of  a  rule  providing  for  the  deposit  of  the 
amount  of  a  disputed  gas  bill  to  prevent  shutting  off  of  consumer's 
gas,  p.  427. 

[September  29,  1920.] 

Appeal  from  a  verdict  in  favor  of  defendant  in  the  Superior 
Court,  City  and  County  of  San  Francisco;  judgment  affirmed. 

Appearances :  Reisner  &  Stoney,  of  San  Francisco,  for  appel- 
lant ;  Thomas  J.  Straub,  William  B.  Bosley,  and  Stanley  Moore, 
all  of  San  Francisco,  for  respondent. 

Beasly,  Judge  pro  tern'  This  is  an  action  for  damages  for  the 
discontinuance  by  defendant  of  the  service  of  gas  to  plaintiif's 
premises.  The  defendant  had  a  verdict  from  a  jury,  and  from 
the  judgment  entered  upon  it  the  plaintiff  appeals. 

The  pertinent  facts  of  the  case  are  few ;  the  questions  of  law 
arising  therefrom  simple.  A  meter  was  installed  by  defendant 
on  plaintiff's  premises  on  January  18,  1918,  for  measuring  the 
gas  used  by  plaintiff.  The  defendant  supplied  gas  to  plaintiff 
measured  through  this  meter  until  February  24,  1919.  During 
this  period  defendant  presented  bills  monthly  to  plaintiff  for 
the  gas  consumed  as  indicated  by  this  meter,  and  these  bills 
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were  paid  by  plaintiif.  About  December  13,  1918,  defendant 
discovered  that  the  meter  did  not  register  correctly,  and  installed 
on  that  date  a  new  meter.  This  new  meter  registered  more  gas 
than  the  old  meter.  Thereupon  the  defendant  estimated  a  quan- 
tity of  gas,  which  it  claimd  plaintiff  had  used  in  excess  of  that 
registered  by;  the  former  meter  during  the  time  the  latter  was  in 
operation,  and  presented  a  bill  of  $26.30  for  the  same.*  Plain- 
tiff disputed  the  bill,  and  refused  to  pay  it.  She  was  willing  to 
pay  for  all  gas  registered  by  the  meters,  new  and  old,  but  not 
for  this  estimated  quantity  above  the  readings  of  the  meters. 
Thereupon  defendant  demanded  by  letter  that  the  plaintiff 
deposit  the  $26.30  thus  claimed  with  the  Railroad  Commission, 
and  submit  the  controversy  between  the  parties  to  that  body  for 
decision.  This  she  refused  to  do,  and  defendant  thereupon  shut 
off  her  gas.  She  then  brought  this  action  to  recover  from  the 
defendant  $25,045.50  as  damages. 

In  course  of  the  trial  the  defendant  offered  rule  6  of  the  Rail- 
road Commission  in  evidence,  and  it  was  admitted.  The  court 
also  gave  to  the  jury  the  following  instruction  as  to  the  effect 
of  this  rule  upon  the  rights  of  the  parties : 

"I  instruct  the  jury  that  the  following  i-ule  and  regulations 
on  .the  subject  of  the  disputed  bills  has  been  established  for  the 
guidance  of  the  defendant  and  its  consumers  by  the  Railroad 
'  Commission  of  the  state  of  California :  ^A  water,  gas,  electric, 
or  telephone  utility  may  not  discontinue  service  by  reason  of 
nonpayment  of  bills  for  metered  or  measured  service  theretofore 
delivered,  in  cases  in  which  there  is  a  dispute  as  to  the  amount 
of  the  bill.  In  case  of  such  dispute  the  consumer  shall  deposit 
with  the  Railroad  Commission  the  amount  claimed  by.  the  utility 
to  be  due,  whereupon  the  llailroad  Commission  will  investigate 
the  facts  and  communicate  its  findings  to  the  parties.  Failure 
of  the  consumer  to  make  such  deposit  within  fifteen  days  aftei 
demand  by  the  utility  that  such  (Jeposit  shall  be  made,  shall  war- 
rant the  utility  in  discontinuing  the  service.'  And'  I  further 
instruct  you  that  the  defendant  and  its  consumers  are  bound  and 
controlled  by  the  above  regulation  of  the  Railroad  Commission. 
If  you  believe  in  this  case  that  there  was  a  dispute  between  the 
plaintiff  and  the  defendant  as  to  the  correct  amount  of  the  bill 
P.U.R.1921B. 


Digitized  by 


Google 


428  CALIFORNIA  DISTRICT  COURT  OF  APPEAL. 

rendered  by  the  defendant  for  gas  service  from  June  1  to  Decem- 
ber 13,  1918,  claimed  to  have  been  furnished  to  the  plaintiff, 
and  that  thereafter  the  defendant  notified  the  plaintiff  to  deposit 
with  the  Kailroad  Commission  of  the  state  of  California  the 
amount  claimed  by  the  company  to  be  due,  in  order  that  the 
Railroad  Commission  might  investigate  the  facts  and  communi- 
cate its  findings  to  the  parties,  and  that  the  defendant  notified 
the  plaintiff  that  the  service  would  be  discontinued  if  she  failed 
to  deposit  such  amount  with  the  Railroad  Commission  or  pay 
the  same  within  fifteen  days  after  the  defendant's  notice  so  to 
do,  and  that  after  receiving  said  notice  the  plaintiff  failed  for 
said  period  of  fifteen  days  thereafter  to  either  deposit  the 
amount  of  the  disputed  bill  with  the  Railroad  Commission  or  to 
pay  the  same,  or  any  part  thereof,  then  and  under  such  circum- 
stances the  court  instructs  the  jury  that  the  defendant  was  justi- 
fied at  the  end  of  fifteen  days  in  discontinuing  the  service  with- 
out further  notice." 

.Upon  the  admission  of  the  rule  in  evidence  and  the  above  in- 
struction predicated  thereon  the  plaintiff  bases  her  demand  for 
a  reversal  of  the  judgment 

[1,  2]  Neither  the  admission  of  the  rule  in  evidence  nor  the 
instruction  was  erroneous.  Pursuing  the  course  laid  down  by 
the  rules  of  the  Railroad  Commission  in  the  matter  was  a  com- 
plete defense  to  this  action.  This  court  so  held  in  Hartigan  v. 
Pacific  Gas  &  E.  Co.  38  Cal.  App.  763,  177  Pac.  484.  In  decid- 
ing that  case,  the  facts  of  which  were  in  most  respect  similar  to 
this,  this  court  said  : 

"The  court  is  of  the  opinion  that  the  petition  for  the  writ  is 
deficient  in  its  failure  to  state  that  the  petitioner  had  complied 
with  the  rules  and  regulations  formulated  by  the  Railroad  Com- 
mission under  the  Public  Utilities  Act  of  this  state  (St  1011, 
Ex.  Sess.,  p.  18)  ;  the  Commission  being  given  statutory  control 
of  the  subject-matter  involved  in  this  particular  proceeding. 
For  that  reason  the  demurrer  to  the  petition  will  be  sustained." 

[3]  The  plaintiff  contends,  however,  that  rule  6  is  not  ap- 
plicable to  this  case  because,  as  it  is  claimed,  it  covers  only  "me- 
tered" and  "measured"  service,  and  that  the  gas  here  charged 
for  was  neither  metered  nor  measured.     The  terms  "metered" 
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and  "measured"  are  used  in  the  rule  to  distinguish  service  paid 
for  by  quantity  from  that  paid  for  at  a  flat  time  rate.  The  Rail- 
road Commission  so  decided  in  its  case  No.  683.  In  that  deci- 
sion the  Eailroad  Commission  divides  all  services  rendered  by 
public  utility  companies,  such  as  gas  companies,  into  two  kinds 
or  classes  only,  to  wit:  (a). Metered  service,  by  which  is  meant 
all  service  for  which  the  consumer  pays  according  to  the  amount 
of  the  commodity  used  by  him;  and  (b)  unmetered  service,  by 
which  is  meant  service  paid  for  at  a  flat  rate  per  month,  regard- 
less of  the  quantity  of  the  commodity  actually  consumed.  This 
distinction  seems  to  us  reasonable,  and,  interpreted  in  the  light 
of  it  rule  6,  must  be  held  to  include  the  claim  involved  in  this 
case. 

[4]  Nor  can  we  agree  with  the  contention  of  plaintiff  that 
this  rule  is  void  because  of  the  provisions  of  §§  13  tnd  73  of  the 
Public  Utilities  Act.  Those  sections  give  patrons  of  gas  com- 
panies rights  of  action  for  illegal  acts  committed  by  the  public 
utility,  but  in  making  this  rule  the  Commission  acted  within  its 
authority  (Hartigan  v.  Pacific  Gas  &  E.  Co.  supra;  Pacific 
Teleph.  &  Teleg.  Co.  v.  Eshleman,  166  Cal.  640,  137  Pac.  1119, 
50  L.RA.(KS.)  652,  Ann.  Cas.  1915C,  822,  Const.,  art.  12,  § 
23) ;  and,  if  the  facts  were  as  above  recited — which  is  not  dis- 
puted— the  defendant  corporation  was  acting  strictly  within  its 
rights  "vyhen  it  shut  off  the  plaintiff's  gas,  after  she  had  refused 
to  comply  with  its  demand  that  she  submit  her  controversy  to 
the  Commission.  This  much  may  be  further  said  concerning 
this  rule:  It  was  formulated  for  the  convenience  and  protection 
mainly  of  consumers,  to  prevent  the  purveyors  of  gas  or  water 
from  shutting  off  the  consumer^'  supply  pending  the  decision  of 
controversies  as  to  their  bills.  The  consumer  can,  under  the 
rule,  deposit  the  amount  of  the  company's  claim  with  the  Com- 
mission, and  litigate  the  dispute  before  it,  his  supply  being  in 
the  meantime  continued,  thus  escaping  the  hardship  of  having 
his  service  cut  off — an  act  of  public  utility  concerns  which  fre- 
quently, from  a  practical  standpoint,  deprived  the  consumer  of 
his  remedy  by  appeal  to  the  tedious  processes  of  the  regularly 
constituted  courts  in  matters  where  the  sums  involved  were 

usually  trivial. 
P.U.R.1921B. 
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From  all  this  it  appears  that  the  admission  of  the  rule  in  evi- 
dence and  the  instruction  based  thereon  were  proper. 

The  slip  of  the  tongue  on  the  part  of  Judge  Hunt  (for  such 
it  appears  to  have  been),  by  which  he  referred  to  this  rule  as  «i 
statute  of  the  state,  could  not  have  prejudiced  the  plaintiff's 
case  before  the  jury.  Whether  statute  or  rule  it  was  binding  on 
them. 

The  judgment  is  affirmed. 

We  concur :    Waste,  P.  J. ;  Richards,  J.  • 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

•  EE  ILLINOIS  GAS  COMPANY. 

[No.  9710.] 

Return  —  Reasonableness  —  Value  of  service. 

A  gas  rate  schedule  was  authorized  by  the  Illinois  Commission, 
although  not  providing  for  an  adequate  return  upon  the  investment  in 
the  property,  where  it  appeared  to  be  the  maximum  rate  which  would 
be  allowed  without  driving  consumers  away. 

[December  22,  1920.] 

Application  for  advance  in  rates  for  general  gas  service; 
new  schedule  authorized.  • 

Shaw,  Commissioner:  April  20,  1920,  the  Commission  en- 
tered an  order  in  the  above  entitled  case  permitting  and  author- 
izing the  Illinois  Gas  Company  to  make  effective  as  of  April  1, 
1920,  the  following  schedule  of  rates  designated  as  I.  P.  U.  C.  4, 
covering  gas  service  in  Lawrencevilie,  Bridgeport,  Sumner,  and 
Olney,  Illinois. 

Net.         Gross. 

First       2,000  cii.  ft $1.75         $1.85  per  thousand  cu.  ft. 

Third      1,000  eu.  ft 1.65           1.75  per  thousand  cu.  ft. 

Fourth    1,000  cu.  ft 1.55           1.05  per  thousand  eu.  ft. 

Fifth       1,000  cu.  ft '.     1.45           1.55  per  thousand  cu.  ft. 

Sixth       1,000  cu.  ft 1.35           1.45  per  thousand  cu.  ft. 

All  over  6,000  cu.  ft 1.25           1.35  per  thousand  cu.  ft. 

Minimum  bill — 75  cents. 

Bills  are  to  be  rendered  at  the  gross  rate,  and  the  net  is  to  apply  where 

payment  is  made  on  or  before  ten  days  following  the  last  day  of  the  month, 
for  which  bill  is  rendered  and  during  which  the  gas  was  consumed. 
P.U.R.1921B. 
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Subsequently,  petitioner  filed  a  motion  with  the  Commission 
for  permission  to  place  in  effect  a  flat  increase  of  50  cents  per 
thousand  cubic  feet  over  and  above  the  rates  authorized  in  the 
above  schedule. 

September  28,  1920,  the  Commission  entered  a  temporary 
order  permitting  and  authorizing  the  Illinois  Gas  Company  to 
make  the  following  schedule  of  rates  designated  as  I.  P.  U.  C.  5, 
effective  as  of  September  1,  1920. 

Net.        Gross. 

First        2.000  cu.  ft $2.00         $2.10  per  thousand  en.  ft. 

Third       1,000  cu.  ft - 1.90  2.00  per  thousand  cu.  ft. 

Fourth    1.000  cu.  ft 1.80  1.90  per  thousand  cu.  ft. 

Fifth        1,000  cu.  ft 1.70  1.80  per  thousand  cu.  ft. 

Sixth       1,000  cu.  ft 1.60  1.70  per  thousand  cu.  ft. 

AU  over  6.000  cu.  ft 1.50  1.60  per  thousand  cu.  ft. 

Minimum  bill — 75  cents. 

Bills  are  to  be  rendered  at  the  gross  rate,  and  the  net  is  to  apply  where 
payment  is  made  on  or  before  ten  days  following  the  last  day  of  the  month 
for  which  bill  is  rendered  and  during  which  the  gas  was  consumed. 

The  evidence  before  the  Commission  at  the  time  the  tem- 
porary rate  was  allowed  was  insufficient  to  enable  it  to  determine 
the  cost  of  the  gas  purchased  by  petitioner.  By  the  terms  of  the 
order  authorizing  said  temporary  rates,  petitioner  was  required 
to  submit  evidence  in  detail  as  to  the  cost  of  gas  per  thousand 
cubic  feet  delivered  to  it  at  the  Illinois  state  line  by  the  produc- . 
ing  company,  said  evidence  to  be  submitted  at  a  hearing  at  the 
offices  of  the  Commission  in  Springfield  on  October  19,  1920,  at 
10  A.  M.  Accordingly,  this  cause  came  on  for  hearing  on  Octo- 
ber 19,  1920,  at  the  offices  of  the  Commission  in  Springfield 
whereat  R.  M.  Shaw  and  Ben  B.  Boynton,  attorneys,  represented 
the  petitioner  but  no  one  appeared  in  behalf  of  the  cities  of  Law- 
•renceville,  Bridgeport,  Sumner,  and  Olney.  At  this  hearing, 
petitioner  made  a  motion  for  a  further  increase  in  rates  of  25 
cents  per  thousand  cubic  feet  in  addition  to  the  50  cents'  increase 
previously  requested.  At  this  time,  petitioner  introduced  evi- 
dencc  relating  to  the  operations  of  its  gas  property  in  Illinois 
for  the  months  of  July,  August,  and  September,  1920,  but  no 
evidence  was  submitted  relating  to  the  cost  of  producing  the  gas 
purchased  by  the  Illinois  Gas  Company.  Petitioner  was  again 
requested  to  file  this  information  together  with  data  relating  tci 
the  value  of  the  production  plant  in  Vincennes,  Indiana.  It  was 
agreed  to  by  attorneys  for  petitioner  that  this  data  would  be  pre- 
P.U.R.1921B.' 


Digitized  by  VjOOQIC 


432  ILLINOIS  PUBLIC  UTIUTIES  COMMISSION. 

pared  immediately  and  submitted  at  a  later  date  same  to  become 
part  of  the  record.-  To  date  the  record  shows  that  the  cost  of 
operating  the  Vincennes  property  has  been  submitted  in  evi- 
dence together  with  copies  of  the  order  of  the  Indiana  Commis- 
sion but  no  data  appears  to  have  been  filed  setting  up  the  cost  or 
value  of  the  production  plant  of  the  Central  States  Gas  Com- 
pany. 

It  appears  that  the  Illinois  Gas  Company  was  organized  for 
the  purpose  of  supplying  natural  gas  to  consumers  of  gas  in  Law* 
renceville,  Bridgeport,  Sumner,  and  Olney,  Illinois.  Subse- 
quently, the  company  interconnected  the  aforesaid  cities  by 
transmission  lines  and  constructed  a  transmicsion  line  from 
Lawrenceville,  Illinois,  to  Vincennes,  Indiana,  Where  con- 
nection was  made  with  the  mains  of  the  Central  States 
Gas  Company,  an  Indiana  corporation.  Briefly  stated  in 
connection  with  the  acquisition  of  the  property  and  the  con- 
struction of  the  transmission  lines  and  other  improvements, 
the  Commission  entered  an  order  October  31,  1916,  in  consoli- 
dated cases  5534,  5533,  and  5604  granting  the  Southern  Illinois 
Gas  Company  the  right  to  issue  $300,000  of  capital  stock  and 
$350,000  of  first  mortgage  bonds,  including  the  purchase  and 
sale  of  gas  property  in  the  aforementioned  localities.  These 
cases  pertaining  to  purchase  and  sale  were  made  a  part  of  the 
record  in  the  instant  case,  but  the  Commission  has  never  made 
a  valuation  for  rate-making  purposes. 

For  a  time  the  company  furnished  the  aforesaid  cities  with 
natural  gas.  Subsequently,  as  the  supply  of  natural  gas  becamo 
less  it  was  mixed  with  artificial  gas  secured  from  the  Central 
States  Gas  Company  of  Vincennes,  Indiana ;  and  still  later  wheu 
the  supply  of  natural  gas  was  entirely  exhausted  the  company 
depended  entirely  upon  artificial  gas.  The  Indiana  Commission 
authorized  a  rate  schedule  applying  to  Vincennes,  Indiana,  the 
last  block  of  which  provides  for  all  gas  sold  over  20,000  cubic  feet 
per  month  at  a  net  rate  of  $1.50  per  thousand  cubic  feet.  The 
Illinois  Gas  Company  being  one  of  the  consumers  of  the  Central 
States  Gas  Company,  it  is  the  contention  of  the  petitioner  that 
this  gas  must  be  purchased  at  the  rate  of  $1.50  per  thousand 

r.U.R.1921B. 
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cubic  feet  even  though  the  petitioner  actually  purchases  approxi- 
mately 40  per  cent  of  the  output  of  the  Vincenues  plant 

In  analyzing  the  operation  of  the  production  plant  in  Vin- 
cennes,  Indiana,  for  the  first  nine  months  of  the  year  1920, 
which  period  is  covered  by  the  evidence  in  this  case,  it  appears 
that  the  unaccounted  for  gas  appearing  in  the  monthly  state- 
ments varied  from  6.37  per  cent  to  28.8  per  cent  during  this 
period.  The  evidence  shows,  however,  that  the  company  looks 
forward  to  a  considerable  reduction  in  the  amount  of  gas  lost  in 
the  future  and  12  per  cent  has,  therefore,  been  used  as  a  fair 
percentage  of  unaccounted-for-gas  to  be  considered  in  this  case. 
During  the  first  five  months  of  this  year,  the  Central  States  Gas 
Company  manufactured  coal  gas  exclusively.  From  about  June 
10,  1920,  that  company  changed  its  method  of  manufacturing 
gas  due  to  conditions  beyond  its  control  so  that  instead  of  man- 
ufacturing all  coal  gas  it  manufactured  just  enough  coal  gas  to 
supply  coke  for  its  water  gas  generator,  and  the  rest  of  its  gas 
to  be  made  with  the  water  gas  machine.  Taking  into  consid- 
eration the  period  from  July  1  to  September  30,  1920,  which 
represents  what  witness  stated  would  be  the  future  practice  of 
operation,  the  average  cost  of  manufacturing  gas  in  Vincennes 
is  $1,116  per  thousand  cubic  feet  based  upon  the  gad  made.  In 
addition  to  this  cost  will  have  to  be  considered  the  expense 
entailed  in  pumping  gas,  reading  the  meter  through  which  the 
gas  passes  to  the  Illinois  territory,  and  other  minor  miscellan- 
eous expense  items.  The  evidence  further  shows  that  the  ex- 
penses of  petitioner,  other  than  purchased  gas,  for  the  months  of 
July,  August,  and  September,  1920,  averaged  approximately 
$2,506  per  month  while  the  corresponding  expense  for  the 
months  of  April,  May,  and  June,  1920,  averaged  $2,117  per 
month.  During  the  second  quarter  of  the  year,  the  gas  pur- 
chased was  7,087,000  cubic  feet  while  in  the  third  quarter,  the 
purchased  gas  amounted  to  9,184,000  cubic  feet. 

In  determining  the  fair  operating  expenses,  as  hereinafter  set 
forth,  the  Commission  is  not  recognizing  the  price  of  the  pur- 
chased gas  to  the  Illinois  Gas  Company  as  established  by  th.i 
Indiana  Commission.  Instead,  it  has  carefully  analyzed  the 
actual  production  cost  as  disclosed  by  the  evidence  in  order  to 
P.U.R.1921B,  28 
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determine  the  fair  cost  to  the  petitioner.  To  this  fair  cost  hat 
been  added  the  fair  cost  of  distributing  and  selling  the  gas  i»j 
the  Illinois  territory. 

The  Commission  takes  cognizance  of  the  fact  that  the  rates 
hereinafter  authorized  do  not  provide  for  an  adequate  return  to 
the  petitioner  upon  the  investment  of  its  property  as  now 
operated.  Originally,  when  operated  for  the  purpose  of  deliver- 
ing natural  gas  to  its  consumers,  it  could  be  delivered  at  a  fair 
price  under  rates  which  would  probably  leave  the  company  a  net 
income  suflBcient  to  pay  a  fair  return  upon  the  investment. 
However,  depending  wholly  upon  the  supply  of  artificial  gas 
manufactured  by  some  other  company  and  transported  a  consid- 
erable distance,  it  would  appear  that  the  investment  is  undoubt- 
edly high  when  consideration  is  given  to  the  amount  of  gas  sold 
alid  density  of  territory.  The  Commission  has  before  it  the  cost 
of  operation  in  other  communities  similarly  situated  in  this  state 
and  takes  judicial  notice  thereof  in  its  finding  of  fair  and  rea- 
sonable rates.  In  this  connection  it  is  appropriate  to  quote  the 
Illinois  supreme  court  in  an  opinion  handed  down  February  6. 
1920,  in  the  case  oi  the  State  Public  Utilities  Commission  ex 
rel.  Springfield  v.  Springfield  Gas  &  E.  Co.  291  111.  209,  P. U.K. 
1920C,  640,  C49,  125  X.  E.  891.     In  this  case,  the  court  said: 

".  .  .  A  just  and  reasonable  rate,  therefore,  is  necessarily 
a  question  of  sound  business  judgment  rather  than  one  of  legal 
formula,  and  must  often  be  tentative,  since  exact  results  can- 
not be  foretold.  Public  Service  Gas  Co.  v.  Utility  Com'rs.  84 
X.  J.  L.  463,  L.R.A.1918A^  421,  87  Atl.  651.  Like  so  many 
other  questions  in  the  law  that  involve  reasonableness  of  conduct, 
it  is  a  question  of  fact  to  be  settled  by  the  good  sense  of  the 
tribunal  it  may  come  before.  That  it  is  not  a  question  of  legal 
formula  is  shown  by  a  decision  of  the  United  States  Supremo 
Court  in  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439, 
47  L.  ed.  892,  23  Sup.  Ct  Rep.  571,  that  a  rate  may  be  reason- 
able although  it  fails  to  produce  an  adequate  return  to  the  pub- 
lic service  company,  owing  to  the  fact  that  the  business  has  not 
developed  sufficiently  to  be  remunerative,  or  to  the  fact  that  the 
plant  is  on  a  larger  scale  than  is  justified  by  the  present  demand. 
The  real  test  of  the  justice  and  reasonableness  of  any  rate  seems 
P.U.R.1921B. 
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to  be  that  it  should  be  as  low  as  possible,  and  yet  sufficient  to 
induce  the  investment  of  capital  in  the  business  and  its  contin- 
uance therein.  This,  also,  is  a  business  question,  and  depends 
on  the  opportunities  that  may  be  offered  for  more  profitable  in- 
vjestments  and  the  risk  involved.  In  determining  the  justice  and 
reasonableness  of  rates,  perhaps  no  better  test  can  ordi- 
narily be  found  than  the  rates  customarily  charged  in  localitie^i 
similarly  situated.  And  yet  this  tost  is  not  by  any  means  infal- 
lible. What  is  a  reasonable  return  is  a  question  of  fact,  the  solu- 
tion of  which  calls  for  the  exercise  of  sound  •judgment  and  com- 
mon sense." 

In  the  case  of  the  Spring  Valley  Utilities  Company  relative 
to  gas  rates  in  the  city  of  Spring  Valley  (P.U.R.1919C,  839, 
846),  the  Commission  said: 

"On  the  other  hand,  to  fix  a  rate  for  gas  -sufficient  to  pay 
operating  expenses,  depreciation,  and  return  upon  the  invest- 
ment on  a  fair  rate-making  base  which  is  an  amount  not  less  than 
$31,800,  would  make  the  cost  of  gas  service  prohibitive  to  the 
consumers.  So  also  with  respect  to  the  proposed  rates.  Such 
rates  would  automatically  put  the  gas  business  of  the  Spring 
Valley  Utilities  Company  out  of  business  and  deprive  the  con- 
suming public  of  service.     ..." 

At  this  point  it  is  appropriate  to  consider  what  the  Commis- 
sion  said  pertaining  to  increases  in  rates  in  the  case  of  Re  Free- 
port  Gas  Co.  P.U.R.1921A,  679,  686: 

".  .  .  It  is  clear  that  the  inevitable  reaction  from  war  prices 
is  already  well  under  way  in  this  country  and  the  signs  of  finan- 
cial depression  now  so  prevalenit  about  us  cannot  be  ignored. 
While  thus  far  lighting  materials  have  been  practically  unaf- 
fected by  the  tendency  of  lower  prices,  it  must  be  evident  tp  even 
casual  investigators  fhat  industrial  depression  must  effectively 
operate  to  reduce  the  prices  of  oil,  coal,  and  other  materials 
essential  to  the  production  of  gas,  electricity,  and  other  utility 
services.  It  now  is  a  matter  of  almost  daily  testimony  before 
this  Commission  that  labor  has  increased  in  efficiency  within  the 
past  few  months.'^ 

The  rate  schedule,  hereinafter  authorized,  is  the  highest  that 
has  been  authorized  by  the  Commission  in  this  state ;  and  while 
P.U.R.1921B. 
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it  does  not  provide  for  an  adequate  return  upon  the  investment 
in  the  property,  yet  it  appears  to  the  Commission  that  it  is  the 
maximum  rate  that  can  be  allowed  in  this  case  when  consid- 
'eration  is  given  to  all  of  the  evidence  of  record,  and  to  compar- 
able evidence  before  the  Commission  with  respect  to  the  cost  of 
rendering  gas  service  in  other  communities  in  the  state  similarly 
situated.  Any  higher  rate  would  be  prohibitive  and  would  tend 
to  drive  the  existing  consumers  from  the  lines,  to  say  nothing  of 
the  lack  of  inducement  to  prospective  consumers,  thereby  defeat- 
ing the  purpose  of  the  proposed  rate,  namely,  to  produce  more 
revenue. 

The  Commission  having  given  due  consideration  to  all  of  the 
evidence  of  record  and  being  fully  advised  in  the  premises  finds 
as  follows : 

1.  That  the  fair  cost  of  purchased  gas,  including  maniifac^ 
turing  expense,  credit  for  residual  revenue,  pumping,  miscel- 

*  laneous  handling  expenses,  and  an  allowance  for  gas  lost   in 
transit  to  state  line  is  $1.29  per  thousand  cubic  feet. 

2.  That  the  fair  total  operating  expenses,  including  taxes,  un- 
collectible bills,  and  credit  for  merchandise  and  jobbing  revenue 
are  $66,328  per  annum  based  upon  annual  gas  sales  of  32,000,- 
000  cubic  feet. 

3.  That  $2,240  is  not  an  excessive  amount  for  depreciation 
annually  accruing  on  the  gas  property  of  petitioner. 

4.  That  the  rates  for  gas  service  contained  in  rate  schedule 
I.  P.  U.  C.  5,  being  the  rates  now  in  effect,  are*  unjust,  unrea- 
sonable and  insufficient  and  that  the  rates  authorized  hereinafter 
are  not  excessive  under  the  circumstances  and  should  be  allowed 
to  go  into  effect. 

5.  That  the  Illinois  Gas  Company  should  be  permitted  to  file 
with  the  Commission  within  ten  days  of  the  date  of  the  service 
of  this  order  rates  for  gas  service  in  Lawrenceville,  Bridgeport, 
Sumner,  and  Olney,  Illinois,  as  provided  in  the  order  herein- 
after, said  rates  to  become  effective  as  hereinafter  provided. 

6.  That  the  schedule  of  rates  covering  gas  service  in  Law- 
renceville, Bridgeport,  Sumner,  and  Olney,  Illinois,  as  author- 
ized in  the  order  hereinafter,  will  allow  an  annual  net  income 
P.U.R.1921B. 
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of  $840  available  for  return  on  the  investment  in  the  property 
as  shown  in  the  following  statement: 

Annual  gas  sales 32,000,000  cu.  ft. 

ToUl  revenue   $69,408 

Total  <^erating  expenses   66,328 

Available  for  depreciation  and  return  on  investment $3,080 

Depreciation    2,240 

Available  for  return  on  investment $840 

7.  That  $840  is  not  an  excessive  amount  for  return  upon  any 
mininium  value  that  might  be  placed  upon  'petitioner's  gas  prop- 
erty. 

It  is  therefore  ordered  that  the  Illinois  Gas  Company  be,  and 
the  same  is  hereby,  permitted  and  authorized  to  file  the  follow- 
ing schedule  of  rates  to  be  designated  as  I.  P.  U.  C.  6,  covering 
gas  service  in  Lawrenceville,  Bridgeport,  Sumner,  and  Olney, 
Illinois,  effective  November  1,  1920,  and  applicable  to  all  gas 
used  on  and  after  said  effective  date  provided  the  said  schedule  of 
rates  is  filed  within  ten  days  of  the  date  of  service  of  this  order ; 
or  effective  on  any  subsequent  date,  provided  the  said  schedule 
of  rates  is  filed  mth  the  Commission  not  less  than  ten  days  prior 
to  the  effective  date  of  the  schedule;  and  the  said  schedule  of 
rates  when  filed  with  the  Commission,  as  specified  herein,  and 
posted  or  filed  in  the  office  of  the  public  utility,  all  as  required 
by  the  Public  Utilities  Act  of  Illinois,  and  amended  General 
Order  28  adopted  by  the  Commission,  shall  be  the  legal  rates 
covering  gas  service  in  the  said  cities  of  Lawrenceville,  Bridge- 
port, Sunmer,  and  Olney,  Illinois.  The  schedule  of  rates  author- 
ized herein,  shall  be  stated  in  words  and  figures  as  follows : 

Net.         Gross. 

First        2,000  cu.  ft $2.25         $2.35  per  thousand  cu.  ft. 

Third       1,000  cu.  ft 2.15  2.25  per  thousand  cu.  ft. 

Fourth    1,000  cu.  ft 2.05  2.15  per  thousand  cu.  ft. 

Fifth        1,000  cu.  ft 1.95  2.05  per  thousand  cu.  ft. 

Sixth       1,000  cu.  ft • 1.85  3.95  per  thousand  cu.  ft. 

All  over  '6,000  cu.  ft 1.75  1.85  per  thousand  cu.  ft. 

3Iinimum  bill — 75  cents. 

Bills  are  to  be  rendered  at  the  gross  rate,  and  the  net  is  ^o  apply  where 
payment  is  made  on  or  before  ten  days  following  the  last  day  of  the  month 
for  which  bill  is  rendered  and  during  which  the  gas  was  consumed. 

It  is  further  ordered: 

First — The  burden  of  proof  of  the  reasonableness  of  the 

rates  herein  authorized  shall  be  upon  the  Illinois  Gas  Company 
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in  any  complaint  filed  or  upon  the  Commission's  own  motion, 
with  respect  to  the  said  rates. 

Second. — The  Illinois  Gas  Company  shall  notify  the  secretary 
of  the  Commission,  in  writing,  within  twenty  days  of  the  date  of 
the  service  of  this  order  whether  it  elects  to  accept  the  terms  and 
conditions  of  the  order  herein. 

It  is  further  ordered  that  the  Illinois  Gas  Company  be,  and 
the  same  is  hereby,  required  to  file  wath  the  Commission,  in 
duplicate,  quarterly  accounting  statements  on  form  E-501,  cov- 
ering the  operation  and  maintenance  of  its  gas  property  in  the 
cities  of  Lawrenccville,  Bridgeport,  Sumner  and  Olney,  begin- 
ning with  the  last  quarter  of  the  calendar  year  1920,  and  file  the 
said  statements  within  thirty  days  following  the  termination  of 
each  quarter  of  the  calendar  year,  during  the  effective  period  of 
the  rates  authorized  herein. 

The  Commission  expressly  retains  jurisdiction  of  this  cau<e 
and  reserves  to  itself  the  right,  upon  complaint,  upon  applica- 
tion, or  upon  its  own  motion,  to  investigate  the  service,  to  fur- 
ther investigate  the  rates  authorized  by  this  order,  make  find- 
ings, and  issue  such  further  orders  as  may  be  justified  by  the 
facts  determined  at  subsequent  hearings  as  to  the  rates  for  gas 
service  furnished  by  the  Illinois  Gas  Company  in  the  cities  of 
Lawrenceville,  Bridgeport,  SumT)er,  and  Olney,  Illinois. 


ILIilXOIS  PVBIilC  UTILITIES  COMMISSIOX. 

BE  PUBLIC  SERVICE  COMPANY  OF  NORTHERN 
ILLINOIS. 

[No.  8020.] 

Valuation  —  Reproduction  cost  —  Abnormal  prices, 

1.  A  rate-making  value  based  on  abnormal  high  prices  >\heti  the 
plant  way  constructed  in  a  period  of  low  prices,  would  be  unfair  to 
the  ratepayers. 

Valuation  —  Working  capital  —  St eant'h eating  utility, 

2.  An  allowance  of  $12,000  was  made  for  working  capital  of  a 
steam-heating  utility,  the  fair  value  of  whose  property  for  rate  mak- 
ing was  found  to  be  $187,000. 
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Valuation  —  Fair  value  -^  Going  value, 

3.  The  fair  value  of  a  steam-heating  plant  for  rate  making  was 
fixed  at  $187,000,  and  in  arriving  at  this  amount  the  Commission  took 
into  consideration  all  items  of  overhead  expense  and  the  fact  that  the 
plant  was  a  going  concern. 

Return  -^  Depreciation  —  Heating  plant. 

4.  An  allowance  of  $4,000  was  made  for  the  depreciation  of  a  heat- 
ing plant,  tlie  fair  value  of  which  was  fixed  at  $187,000,  the  Commis- 
sion taking  into  consideration  the  fact  that  this  sum  with  accruing 
interest  would  take  care  of  the  depreciation  of  the  plant. 

Apportionment  —  Expenses  —  Electric  and  ftteani'heating  depart- 
nients, 

5.  The  expenses  of  a  steam-heating  station  partly  used  by  the  elec- 
tric department  of  the  utility,  were  apportioned,  two-thirds  to  the  heat- 
ing department  and  one-third  to  the  electric  department,  the  Commis- 
sion taking  into  consideration  that  at  the  time  the  plant  was  put  in 
operation  there  was  a  decided  advantage  in  the  combined  operation  of 
electric  and  heating  utilities. 

Distyritnination  —  Heating  rates  —  Change  tluring  heating  season, 

6.  The  Illinois  Commission  declined  to  order  the  consumers  of  a 
heating  utiUty  to  be  put  on  the  same  rate  basis,  although  some  were 
billed  for  service  on  the  cubical  contents  of  space  heated  and  others 
on  the  amount  of  required  radiation,  where  the  change  would  result  in 
a  large  increase  to  some  consumers,  the  Commission  finding  that  no 
change  in  the  basis  of  charge  should  be  made  during  the  heating  season 
and  that  before  being  made  the  consumers  should  have  notice  in  suffi- 
cient time  to  install  private  heating  plants  before  the  next  heating 
season,  should  they  so  desire. 


Valuation  —  Repro^ction  cost  —  Paving. 

Discussion  of  dififerent  bases  of  paving  over  mains  in  valuation  and 
reproduction  basis,  p.  445. 
Apportionment  —  Expenses  —  Steant'heating    and    electric    depart' 
ments. 

Discussion   of  various  methods  of   apportionment  of  expenses  be- 
tween electric  and  steam-heating  departments  of  ufility,  p.  448. 

[December  30,  1920.] 

Application  for  permission  to  increase  heating  rates;  in- 
crease of  15  per  eent  authorized. 

Shaw,  Commissioner:  On  April  19,  1918,  the  Public  Serv- 
ice Company  of  Northern  Illinois  filed  with  the  Commission 
First  Eevised  Sheet  Xo.  1  to  Kate  Schedule  I.  P.  tJ.  C.  1,  in 
which  it  was  proposed  to  increase  rates  for  hot  water  heating; 
service  in  the  city  of  Evanston  and  it  was  further  proposed  that 

the  said  rates  should  become  effective  June  16,  1918.    On  April 
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29,  1918,  the  Commission  entered  an  order  in  this  cause  suspend- 
ing the  proposed  rsttes  until  October  14,  1918,  and,  subsequently, 
further  suspended  the  rates  pending  an  investigation. 

The  company  also  filed  an  application  in  connection  with  its 
proposed  schedule  of  rates,  which  application  was  answered  by 
the  city  of  Evanston.  This  answer  sets  up  the  fact  that  inas- 
much as  the  present  rates  are  contained  in  the  franchise  ordi- 
nance, which  is  held  by  the  city  to  be  a  contract,  and  as  the 
city  of  Evanston  is  ready  and  willing  to  take  up  the  question 
of  rates  with  the  company  upon  the  application  of  the  latter,  the 
Commission  has  no  jurisdiction  and,  therefore,  the  application 
should  be  denied. 

Hearings  were  held  in  this  cause  on  June  14  and  June  26, 
1918,  whereat  the  company  made  a  showing  as  to  the  necessity 
for  increased  rates.  As  it  appeared  to  the  Commission  that  an 
emergency  existed  and  that  the  Public  Service  Company  of 
Northern  Illinois  was  entitled  to  some  relief,  the  Commission 
entered  an  order  under  date  of  October  8,  1918,  wherein  the 
company  was  authorized  to  increase  its  charges  for  heating  serv- 
ice by  20  per  cent.  Further  hearings  were  held  on  November 
14,  November  28,  1919,  January  26,  February  26,  February  27, 
March  9  and  March  26,  1920,  whereat  the  Public  Service  Com- 
pany of  Northern  Illinois  was  represented  by  its  attorneys, 
Isham,  Lincoln,  and  Beale,  and  the  city  of  Evanston  by  its 
corporation  counsel,  Frank  T.  Murray.  At  these  hearings,  evi- 
dence was  adduced  as  to  the  original  cost  of  the  property,  the 
cost-to-reproduce  imder  various  conditions  and  prices,  the  cost  of 
operation,  methods  of  charging  for  service  and  many  other  mat- 
ters of  a  pertinent  nature. 

The  rates  proposed  by  the  Public  Service  Company  and  filed 
under  date  of  April  19,  1918,  and  which  are  now  under  suspen- 
sion are  as  follows : 

[The  schedules  are  omitted.] 

The  rates  temporarily  authorized  by  the  Commission  in  its 
order  of  October  8,  1918,  were  20  per  cent  in  excess  of  the  rates 
in  effect  prior  to  that  time  and  the  said  temporary  rates  are  as 
follows : 
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[The  schedules  are  omitted.] 

History  and  Operation: 

On  March  27,  1900,  the  city  council  of  the  city  of  Evanaton 
passed  an  ordinance  gi'anting  to  the  Evanston  Yaryan  Company 
a  franchise  whereby  the  said  company  was  permitted  to  operate 
an  electric  utility  in  connection  with,  and  as  a  part  of,  its  heat- 
ing plant.  Two  subsequent  ordinances  were  passed  affecting  pri- 
marily electric  service,  the  last  being  dated  July  19,  1904,  where- 
in the  Evanston  Heating  Company,  which  had  succeeded  the 
Evanston  Yaryan  Company  was  granted  all  the  rights  previous- 
ly granted  to  the  latter  named  company.  This  ordinance  fixed 
the  rate  for  heating  service  at  25  cents  per  annum  per  square 
foot  of  radiation,  but  not  to  exceed  f  of  a  cent  per  cubic  foot  of 
space  heated. 

A  separate  corporation,  known  as  the  Evanston  Electric  Illu- 
minating Company,  was  granted  a  franchise  on  July  9, 1896,  and 
the  record  shows  that  this  company  furnished  most  of  the  electric 
requirements  of  the  Evanston  consumers.  On  April  29,  1903, 
the  said  company  was  granted  another  franchise  whereby  it  was 
permitted  to  sell  its  business  to  a  successor.  The  Evanston  Elec- 
tric Illuminating  Company  and  the  Evanston  Heating  Company 
were  both  purchased  by  the  !N"orth  Shore  Electric  Company,  the 
immediate  predecessor  of  the  Public  Service  Company  of  North- 
ern Illinois.  At  the  present  time,  the  only  plant  operated  by 
the  Public  Service  Company  in  Evanston  is  the  one  built  by 
the  Evanston  Yaryan  Company  which  is  now  known  as  the 
Grove  street  station  and  is  the  central  station  of  the  heating 
property  under  consideration  herein. 

From  the  record  adduced  in  this  cause,  it  appears  that  the 
Public  Service  Company  furnishes  hot  water  heating  service  in 
the  city  of  Evanston  to  about  one  hundred  eighty-five  consum- 
ers at  the  present  time,  which  is  about  seventy -five  per  cent  of 
the  number  that  were  connected  a  few  years  after  the  plant  was 
started..  Service  is  supplied  through  an  underground  distribution 
system  consisting  of  approximately  five  miles  of  mains  which 
emanate  from  the  Grove  street  station.  The  station  building  is  a 
brick  structure,  enclosing  a  boiler  plant,  electrical  generating 
equipment,  hot  water  distribution  pumps,  heaters,  and  necessary 
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auxiliaries.  Steam  generated  in  the  boiler  plant  is  passed 
through  the  reciprocating  engines,  to  which  are  connected  elec- 
trical generators,  and  is  exhausted  into  heaters  where  the  tem- 
perature of  the  circulating  water  is  raised.  The  heated  water  is 
then  pumped  through  the  distribution  system  by  means  of  direct 
acting  steam  pumps  that  are  installed  adjacent  to  the  said  heal- 
ers. 

The  record  shows  that  electric  current  is  generated  in  con- 
nection with  the  operation  of  the  heating  utility  and  that  the 
amount  of  steam  sent  through  the  prime  movers  is  dependent 
upon  the  requirements  of  the  heating  consumers  and  not  upon 
the  electric  requirements  in  the  city  of  Evanston.  The  existing 
plant  does  not  have  sufficient  capacity  to  supply  all  the  electric 
current  needed  in  the  city  of  Evanston  and  as  a  matter  of  fact 
furnishes  but  a  relatively  small  part  of  the  current  consumed  in 
that  territory-.  By  the  terms  of  a  contract  between  the  Public 
Service  Company  of  Northern  Illinois  and  the  Commonwealth 
Edison  Company  of  Chicago,  either  company  may  purchase  elec- 
tric current  from  the  other  at  an  energy  charge  of  ^  cent  per  kil- 
owatt hour  plus  $15  per  annum  per  kilowatt  of  maximum  de- 
mand. By  virtue  of  this  contract  and  the  capacity  of  other  large 
generating  stations  operated  by  the  Public  Service  Company, 
the  electric  output  of  the  Grove  street  station  is  not  needed,  and 
during  the  siimmer  months  of  the  year  this  plant  is  shut  down 
as  the  operators  feel  it  does  not  pay  to  maintain  and  operate  the 
electric  equipment  except  during  the  heating  season. 

Valuations  of  Property: 

The  Commission's  engineering  staff,  through  its  water  and 
heat  engineer,  C.  G.  Bennett,  presented  a  report  wherein  infor- 
mation was  furnished  relative  to  the  cost  of  the  property,  the 
operating  expenses  incurred  during  the  period  in  which  the 
temporarily  authorized  rates  were  in  effect,  revenue  from  the 
said  rates,  and  many  other  computations.  Somewhat  later  the 
Public  Service  Company  employed  Harold  Almert,  consulting: 
engineer  of  Chicago,  Illinois,  who  presented  valuations  purport- 
ing to  show  the  cost  of  reproducing  the  property  under  prices 
in  effect  October  15,  1919.  This  witness  later  submitted  a  val- 
uation based  on  prices  prevailing  February  1,  1920,  and,  in  re- 
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sponse  to  a  suggestion  of  the  Commission,  presented  a  valuation 
based  on  the  average  of  prices  prevailing  between  the  years  1907 
and  1916,  inclusive. 

The  Commission  suggested  to  the  company  that  it  produce  an 
original  cost  valuation  of  its  property,  inasmuch  as  it,  the  com- 
pany, had  maintained  that  the  original  cost  valuation  presented 
by  the  Commission's  engineering  staff  did  not  accurately  reflect 
the  original  cost  of  the  existing  property.  This  request,  how* 
ever,  was  not  complied  with  and  instead  the  witness  Almert  sub- 
mitted a  reproduction  valuation  based  on  prices  prevailing  in 
1900.  He  also  presented  a  fifth  valuation,  based  on  average 
l>rices  prevailing  between  1915  and  1919,  inclusive.  The  table 
on  page  444  is  a  comparison  between  the  various  valuations  sub- 
mitted to  this  record. 

[1]  The  compilation  includes  valuations  based  on  the  ab- 
normally high  prices  prevailing  during  the  last  three  or  four 
years.  The  record  shows,  however,  that  the  plant  under  consid- 
eration was  constructed  for  the  most  part  in  the  year  1900,  when 
the  cost  of  material  and  labor  was  much  less  than  at  the  present 
time.  With'  respect  to  the  propriety  of  giving  consideration  to 
abnormal  prices,  the  supreme  court  of  Illinois  in  the  Springfield 
Gas  Case,  291  111.  209,  222,  P.U.R.1920C,  640,  652,  125  N.  E. 
801,  said: 

"It  would  be  equally  as  unfair  to  the  consumer  to  fix  the  rate 
at  a  figure  which  would  produce  a  reasonable  income  on  a  value 
determined  by  the  cost  of  reproduction  new  at  a  time  when  the 
cost  of  construction  was  abnormally  inflated,  as  it  would  be  un- 
fair to  the  public  utility  to  compel  it  to  serve  the  public  for  a 
rate  that  would  produce  a  reasonable  income  on  a  value  deter- 
mined by  the  cost  of  reproduction  new  at  a  time  when  the  cost 
of  construction  was  abnormally  low. 

Therefore  it  cannot  be  laid  down  as  a  rule  without  qualifica- 
tions that  the  cost  of  reproduction  new,  less  depreciation,  is  the 
only  basis  of  valuation  for  rate-making  purposes.  It  is  equally 
tnie  that  the  original  cost  of  construction,  less  depreciation,  can- 
not be  held  to  be  the  only  proper  basis  for  determination  of  val- 
uation for  rate-making  purposes, 

In  connection  with  the  valuations  presented  by  the  witness 

Almert,  it  should  be  noted  that,  by  a  system  of  compounding 
r.U.R.l92lB. 
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supervision  and  overhead  charges,  he  includes  76  cents  for  field 
overhead,  general  contractor's  profit  and  overhead,  and  general 
overhead  for  every  dollar  of  labor,  and  55  cents  for  these  same 
three  items  on  every  dollar's  worth  of  material.  It  cannot  be 
conceived  that  well  planned  construction,  ably  supervised,  would 
require  the  expenditure  of  so  largo  an  amount  for  overhead  and 
profit  as  has  been  included  in  the  estimates  of  the  witness 
Almert. 

One  large  difference  that  appears  to  exist .  between  the  in- 
ventory as  used  by  the  witness  Bennett  for  the  basis  of  his  val- 
uation and  that  used  by  Almert  is  found  in  the  item  of  paving. 
Bennetts  report  shows  that  in  la\Hng  27,000  feet  of  distribution 
mains,  it  was  necessary  to  cut  4,690  feet  of  various  kinds  of 
pavement.  The  witness  Almert  testified  that  he  was  informed 
that  all  mains  that  are  now  under  pavement  were  so  placed  at  the 
time  of  their  construction  and  he,  therefore,  has  included  in  his 
valuation  the  cost  of  cutting  and  replacing  pavement  wherever 
same  is  now  found  over  the  distribution  mains.  The  evidencd 
of  the  witness  Bennett  on  this  point  was  not  challenged  on  cross 
examination  nor  his  quantities  shown  to  be  incorrect.  The  Com- 
mission must,  therefore,  presume  that  the  evidence  presented  on 
this  point  by  its  engineering  staff  is  correct,  and  so  finds. 

As  a  certain  amount  of  'electric  current  is  generated  at  the 
Grove  street  station  during  the  heating  season,  the  witness  Ben- 
nett allocated  all  of  the  jointly  used  property,  including  land, 
buildings,  boilers,  and  boiler  room  equipment,  between  the  heat 
ing  and  electric  utilities,  taking  into  consideration  all  of  the 
factors  that  would  affect  such  an  allocation.  The  witness, 
Almert,  however,  charges  to  the  electric  utility  only  the  steam 
engines,  generators,  switch  boards,  and  electric  auxiliaries  and 
no  part  of  the  boilers  or  boiler  room  equipment.  The  Commis- 
sion believes  and  finds  that  part  of  the  boiler  room  equipment 
and  boiler  room  is  chargeable  to  the  electric  department,  in  view 
of  the  conditions  surrounding  the  early  operation  of  this  plant. 

From  the  record  adduced  in  this  cause  the  Commission  finds 
that  the  original  cost  of  that  part  of  the  property  owned  by  the 
Public  Sen-ice  Company  of  northern  Illinois  which  is  used  and 
useful  in  the  production  and  distribution  of  hot  water  heating 
P.U.R.1921B. 
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service  in  the  city  of  Evanston,  including  overhead,  is  $105,000; 
that  the  reproduction  cost  of  the  same  is  $210,000;  that  the 
property  is  in  70  per  cent  condition  and  that,  therefore,  the*  de- 
preciated original  cost  is  $115,500  and  that  the  depreciated 
reproduction  cost  is  $147,000. 

Working  Capital: 

[2]  In  addition  to  the  value  of  the  physical  property  the  com- 
pany should  be  permitted  to  earn  a  return  upon  the  amount  of 
capital,  either  as  cash  or  as  materials  and  supplies,  necessary  to 
the  successful  conduct  of  the  heating  utility  business.  The  wit- 
ness Bennett  has  estimated  this  amount  to  be  $10,600  while 
the  witness  Almert  estimated  the 'required  amount  to  be  $33,802. 
The  amount  of  working  capital  required  is  dependent  upon  the 
monthly  operating  expenses  and  the  amount  of  reserve  stock, 
such  as  coal  that  the  company  is  required  to  keep  on  hand  to  in- 
sure continuity  of  service.  It  would  appear  that  in  view  of  the 
findings  made  hereinafter  as  to  operating  expenses,  the  sum  of 
$12,000  is  a  reasonable  and  adequate  allowance  for  cash,  work- 
ing capital,  materials  and  supplies,  and  the  Commission  so  finds. 

Fair  Value: 

[3]  In  addition  to  the  cost  of  the  physical  property,  the  wit- 
ness Almert  has  included  in  his  various  valuations  an  allowance 
for  going  concern  value  ranging  from  $36,630  to  $75,524,  which 
is  taken  at  12^  per  cent  of  the  various  reproduction  costs  set 
forth  hereinabove.  The  company  submitted  a  statement  which, 
according  to  its  method  of  allocating  expenses  between  the  heat- 
ing and  electric  departments  in  Evanston,  shows  that  between 
January  1,  1907,  and  December  31,  1919,  the  revenue  from 
heating  service  has  failed  to  meet  the  operating  expenses  during 
this  period  by  $71,000.  This  fact  is  referred  to  bj'^  the  witness 
Almert  as  justification  for  what  he  terms  his  -^^moderate  allow- 
ance" for  going  value. 

The  supreme  court  of  this  state  in  the  Springfield  Gas  Case, 
291  111.  209,  222,  P.U.R.1920C,  640,  653,  125  N.  E.  891,  said, 
relative  to  going  value : 

"That  a  going  concern  has  a  value  over  and  above  the  value 
of  the  physical  property  employed  is  self  evident.     From  the 

P.U.R.1921B. 
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nature  of  this  element  of  value,  it  cannot  be  arrived  at  with 
mathematical  accuracy  but  must  necessarily  be  considered  in  the 
light  of  the  facts  of  each  particular  case.'' 

"In  determining  the  value  of  this  property  for  rate-making 
purposes  the  Commission  has  taken  into  consideration  .  .  . 
that  there  is  an  element  of  value  in  an  assembled  established 
plant,  doing  business  and  eaniing  money."  Des  Moines  Gas 
Co.  V.  Des  Moines,  238  U.  S.  153,  163,  P.U.R.1915D,  577,  59 
L.  ed.  1244,  35  Sup.  Ct.  Rep.  811.* 

The  Commission,  having  considered  all  of  the  evidence  ad- 
duced in  this  cause  bearing  on  the  cost  of  the  plant,  including; 
the  original  cost,  the  costs  to  reproduce,  the  depreciated  costs, 
and  having  taken  into  consideration  all  items  of  overhead  expense 
and  the  fact  that  this  plant  is  a  going  concern,  finds  that  the  fair 
value  of  the  property  for  rate-making  purposes,  used  and  useful 
by  the  Public  Service  Company  of  northern  Illinois  in  render- 
ing heating  service  in  the  city  of  Evanston,  is  $187,000,  incliid 
ing  working  capital,  materials  and  supplies. 

Accruing  Depreciation: 

[4]  The  principle  has  been  firmly  established  that  a  company 
is  not  required  to  see  its  property  depreciate  without  making 
provision  to  replace  it  when  necessary,  from  a  fujid  created  by 
annual  contributions  from  earnings.  The  only  evidence  sub- 
mitted in  this  record  as  to  the  annual  amount  of  depreciation 
accruing  to  the  property  is  contained  in  the  report  submitted  by 
the  witness  Bennett,  wherein  it  is  shown  that  $5,414  is  the  an- 
nual depreciation  on  this  property  when  determined  on  the  orig- 
inal cost  thereof  and  that  of  this  sum,  $4,564  is  chargeable  to 
the  heating  department.  It  is  to  be  noted  that  the  method  of 
computation  u^ed  by  the  witness  Bennett  does  not  take  into  con- 
sideration the  fact  that  a  fund  created  by  annual  contribution 
will  accrue  to  itself  certain  interest  earnings. 

The  Commission,  having  considered  the  record  herein,  all  evi- 
dence adduced  bearing  on  the  question  of  annual  depreciation, 
and  taking  into  consideration  the  findings  made  hereinabove, 
finds  that  the  sum  of  four  thousand  dollars  ($4,000)  is  a  sufli- 

cient  sum,  together  with  the  interest  earnings  thereon  that  would 
P.U.R.1921B. 


Digitized  by 


Google 


448 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 


accrue  when  placed  in  a  fund,  to  take  care  of  depreciation  an- 
nually accruing  on  the  property. 

Operating  Expenses-' 

The  record  indicates  that  the  Public  Service  Company  consid- 
ers the  Grove  street  station  as  a  heating  plant,  that  any  electric 
current  generated  at  that  place  is  a  by-product  and  that  the  value 
thereof  is  a  credit  to  the  heating  expenses.  The  value  is  taken 
at  the  energy  rate  named  in  4;he  contract  with  the  Edison  Com- 
pany, one-half  cent  per  kilowatt  hour,  according  to  the  testimony 
of  the  company's  statistician  but  the  books  of  the  company  re- 
flect a  slightly  different  result  as  is  shown  by  the  following  sum- 
mary of.  operating  expenses  taken  from  the  company's  accounts 
by  the  accounting  staff  of  the  Commission. 

Operating  Expenses. 
Evanston  Heating  Utility. 

Summary — Per  Books. 


Production. 


Station  operation : 

Wages   

Coal  

Water 

Lubricants    

Supplies  and  expense 
Station  maintenance: 

Buildings    . .  .^ 

Steam  equipment 

Electric  equipment   . . 

Heating  equipment  . . 


Total 


Amount  charged  to  beat 

Distribution 

General  expense 


1916. 


$9,870 

20,965 

131 

168 

618 

995 

3,373 

220 

555 


$30,901 

$29,747 
2,383 
5,247 


Total   heating  expense, 
charged  < 


Production    expense 

to  electric 

Kw.  hr.  generated  . . 
Cost  per  kw.  hr.  . . . 


$37,877 

$7,154 

1,395,893 

.513^ 


1917 


$11,734 

35,229 

116 

195 

416 

347 
2,594 
1,035 

403 


$52,068 

$44,731 
2,549 
2,134 


1918. 


$12,997 
29,001 


1919. 


$14,964 
30,308 


284 
666 

I 

42l' 

2,577! 

12' 

334 


3,931 

582 


$46,292' 

$41,494i 
2,942t 
3,311' 


$49,785 

$43,824 
4.023 
5.406 


$49,414 

$7,336 
1,247.595 

.588^ 


$47,747         $53,253 


$4,997 

892,718 

.560^ 


$5,962 

957.391 

.622^ 


The  witness  Bennett  has  presented  five  methods  of  apportion- 
ing operating  expenses  between  the  heat  and  electric  depart- 
ments of  the  Evanston  plant.  The  first*  credits  the  total  plaut 
or  production  expense  with  the  energy  generated  at  the  rate  of 
i  cent  per  kilowatt  hour;  the  second  credits  the  total  operatinj^ 
expenses  with  i  cent  per  kilowatt  hour  plus  $1.25  per  month 

P.U.R.1921B. 
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maximum  demand  charge,  as  set  forth  in  the  contract  between 
this  company  and  the  Edison  Company,  hereinabove  referred  to. 
The  third  method  is  based  on  the  amount  of  heat  lost  by  the 
steam  in  passing  through  the  steam  engines,  and  the  fourth  is 
based  on  the  operating  efficiency  of  two  of  the  larger  electric  sta- 
tions operated  by  this  company.  The  fifth  computation  is  based 
on  the  assumption  that  the  plant  is  to  be  operated  primarily  for 
the  production  of  electric  current  and  that  the  excess  cost,  over 
and  above  the  actual  cost  of  generating  current,  is  changeable  to 
the  heating  department.  The  first  four  methods  result  in  charg- 
ing between  73  per  cent  and  83  per  cent  of  the  station  operating 
costs  to  the  heating  utility,  while  the  fifth  method  charges  an 
amount  to  heat  that  is  equivalent  to  40  per  cent  of  the  total. 
The  total  amounts  from  which  the  above  percentages  are  deduceil 
include  the  cost  of  maintaining  and  operating  the  electric  plant 
as  well  as  the  costs  that  are  common  to  both  utilities. 

At  the  time  this  plant  was  first  put  in  operation  there  was  a 
.decided  advantage  in  the  combined  operation  of  electric  and 
heating  utilities,  as  the  former  produced  exhaust  steam  that 
was  available  for  heating  purposes.  The  advance  in  the  art  of 
generating  electric  current  has  brought  into  use  large  electric 
generating  units  that  yield  no  exhaust  steam  and,  therefore,  the 
advantages  of  combined  operation  have  disappeared  so  far  as  the 
electric  utility  is  concerned.  Electric  current  is  now  produced 
in  large  generating  stations,  where  modem  condensing  machines 
are  installed,  at  a  fraction  of  the  cost  prevailing  when  this  plant, 
the  Grove  street  station,  was  built.  As  these  modern  electric 
plants  do  not  yield  exhaust  steam,  the  new  isolated  heating  plant 
must  generate  steam  for  the  production  of  heating  service  -and, 
therefore,  the  cost  of  producing  heating  service  has  been  mate- 
rially increased. 

A  question  arises  as  to  the  method  of  apportioning  present 
operating  expenses,  particularly  with  respect  to  the  equity  of 
burdening  the  heating  utility  and  its  consumers  with  increases 
occasioned'  by  a  saving  in  the  cost  of  producing  electric  current. 
When  discussing  this  same  point  in  Re  Alton  Gas  &  E.  Co. 
P.tr.R.1917F,  12,  20,  this  Commission  said: 

''In  this  particular  case,  the  Commission  is  of  the  opinion  that 

y.U.K.1921B.  29 
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the  development  of  the  petitioner's  heat  business  in  the  past  has 
been  such  as  to  create  the  continued  obligation  on  the  part  of  the 
petitioner  to  serve  its  heat  consumers,  and,  further,  that  the 
change  in  method  of  operating  the  electric  and  the  heating 
plants,  heretofore  benefiting  the  electric  department  only,  should 
be  reflected  to  seme  extent  at  least  by  reasonable  diminution  in 
the  earnings  to  which  theoretically  the  heat  department  might 
otherwise  be  entitled." 

In  thcsamc  opinion,  the  following  appears  (p.  21)  : 

''It  would  seem  not  unreasonable  to  take  a  larger  portion  of 
the  real  cost  of  electricity  at  the  heat  plant  as  a  credit  to  the  heat 
expenses ;  i.  e.,  average  the  actual  cost  of  production  at  the  heat 
plant  with  the  cost  of  electricity  at  the  new  generating  station 
and  of  electricity  purcliased  from  Keokuk." 

[5]  In  this  particular  case  the  Commission  is  of  the  opinion 
that  the  circumstances  surrounding  the  early  operation  of  this 
property  should  be  taken  into  consideration  in  determining  the 
present  cost  of  heating  service  and,  therefore,  finds  that  twx)- , 
thirds  of  the  costs  incurred  at  the  G'rove  street  station  are  prop- 
erly chargeable  to  the  heating  utility. 

The  Commission,  having  considered  all  the  evidence  adduced 
in  this  cause  bearing  on  the  cost  of  the  operation  of  the  Grove 
street  station  of  the  Public  Service  Company  of  northern  Illinois 
in  Evanston,  the  representations  and  arguments  made,  and  being 
fully  advised  in  the  premises,  finds  that  under  the  present  costs  of 
labor  and  material  disclosed  herein,  the  normal  annual  operating 
expenses  of  the  said  utility,  including  taxes,  are  $44,000  per 
annum. 

Rates  and  Revenues: 

By  the  terms  of  an  order  entered  in  this  cause  under  date  of 
October  8,  1918,  the  Commission  established  temporary  rates 
and  retained  jurisdiction  for  the  purpose  of  requiring  reparation, 
should  the  rates,  as  finally  fixed,  be  lower  than  those  temporarily 
authorized.  The  record  in  this  cause  shows  that  the  full  year's 
operation  under  the  said  temporary  rates  has  retumcfd  a  gross 
revenue  of  $46,736  which  sum  is  not  more  than  sufficient  to 
meet  the  operating  expenses  and  depreciation  experienced  dur- 
ing the  effective  period  of  these  rates.    It  is,  therefore,  not  neces- 

r.U.R.1921B. 
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sary  for  the  Public  Service  Company  of  northern  Illinois  to 
make  reparation  of  any  amounts  collected  under  the  temporary 
rates,  and  the  Commission  so  finds. 

The  rates  proposed  by  the  company,  as  shown  hereinabove, 
are  33  cents  gross  per  square  foot  of  required  radiation  per 
season,  with  a  discount  of  5  per  cent  for  prompt  payment,  whicii 
makes  a  net  rate  of  31.35  per  cent.  It  appears  that  if  this  rate 
had  been  permitted  to  go  into  effect,  there  would  have  been  de- 
rived therefrom  a  gross  revenue  of  $54,000. 

[6]  In  this  connection  it  should  be  noted  that  under  the  pres- 
ent rate  schedule  certain  consumers  are  billed  for  service  on  the 
cubical  contents  of  space  heated,  and  others  on  the  amount  of 
required  radiation.  The  ordinance  of  1904,  referred  to  herein- 
above, specifies  the  conditions  under  which  one  or  the  other 
charge  shall  be  made,  the  cubical  contents  basis  being  the  limit- 
ing factor.  The  company  maintains  that  all  consumers  should 
be  put  on  the  same  basis  and  existing  discrimination  removed, 
thereby. 

The  record  shows  that  in  so  doing  some  sixty-five  consumers 
will  receive  increases,  ranging  from  1.7  per  cent  to  106.8  per 
cent  of  the  present  bills  and  an  increase  in  revenue  of  $3,800 
will  be  effected.  Certain  consumers  might  desire  to  discontinue 
central  station  heating  service  if  so  material  an  advance  in  the 
cost  thereof  was  made  by  changing  the  basis  of  billing.  The 
Commission,  therefore,  believes  that  no  change  in  the  basis  of 
dharge  should  be  made  during  the  heating  season  and  that  before 
such  a  change  is  made  these  consumers  should  have  notice  in 
suflBcient  time  to  install  private  heating  plants  before  the  next 
heating  season,  should  they  so  desire.  Therefore,  the  Commis- 
sion, at  this  time  will  not  authorize  the  change  in  the  basis  of 
billing  for  heating  service. 

As  shown  hereinabove,  the  revenue  derived  from  a  full  year's 

operation  under  the  existing  rates  was  $46,736  and  the  revenue^ 

that  would  have  been  derived  during  the  same  period  with  the 

proposed  rates  is  $54,000.     As  the  Commission  will  not  permit 

of  a  change  of  the  basis  of  billing  during  this  heating  season, 

but  as  the  total  revenue  that  would  have  been  derived  from  the 

proposed  rates  is  not  in  excess  of  that  required  to  pay  operation 
P.U.R.1921B. 
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expenses,  depreciation,  and  a  fair  return  on  the  investment,  the 
Commission  finds  that  the  present  rates  should  be  increased  by 
15  per  cent  which,  as  nearly  as  can  be  determined  at  this  time, 
will  permit  the  company  to  earn  the  same  gross  revenue  as  would 
have  been  obtained  under  the  proposed  rates. 

The  gross  revenue  to  be  derived,  operating  expenses,  and  de- 
preciation, as  found  hereinabove,  will  permit  the  company  to 
earn  less  than  3^  per  cent  upon  the  fair  value  of  the  property 
established  hereijiabove,  as  shown  as  follows: 

Gross  revenne $54,000 

Operating  expenses $44,000 

Depreciation   4,000 

48,000 

$6,000 
$6,000  will  pay  3.2%  upon  the  fair  value  of  $187,000. 

The  Commission,  therefore,  finds  that  inasmuch  as  the  pro- 
posed rates  would  not  permit  the  company  to  earn  more  than 
3^  per  cent  upon  the  fair  value  of  the  property,  it  is  entitled  to 
earn  a  gross  revenue  of  an  amount  equal  to  the  amount  which 
would  have  been  derived  from  the  proposed  rates. 

The-  Commission  further  finds  that  the  rates  stated  in  First 
Revised  Sheet  No.  1  to  Eate  Schedule  I.  P.  U.  C.  1  should  be 
permanently  suspended  and  that  rates  for  heating  service  in  the 
city  of  Evanston  which  are  15  per  cent  in  excess  of  the  present 
rates  should  be  permitted  to  go  into  effect  as  of  January  1,  1921, 
and  that  such  increased  rates  ^^^1  produce  the  same  grq^s 
revenue  as  the  proposed  rates,  as  nearly  as  can  be  determined 
from  this  record. 


MASSACHUSETTS  DEPARTMENT  OF  PUBLIC  UTILITIES. 

RE  BUTTERS'  EXPRESS. 

[D.  P.  U.  346.] 

Service  *  Expreea  telephone  —  Continuance. 

An  express  telephone  service  which  has  been  maintained  for  many 
years  and  which  ^  telephone  company  has  undertaken  to  furnish,  ahouid 
be  continued,  although  not  strictly  a  telephone  business,  nor  a  serrioe 
for  all  subscribers,  when  it  is  not  shown  that  the  service  is  provided 
in  some  other  adequate  way.  ' 
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(Wells,  Commissioner,  dissents.) 
[January  28,  1921.] 

Petition  that  the  so-called  "express  telephone  service,"  main- 
.  tained  by  the  Xew  England  Telephone  &  Telegraph  Company, 
be  continued ;  petition  granted. 

By  the  Department:  It  appears  that  about  fo^jty-three  years 
ago,  one  lEolines  established  a  messenger  service  in  the  city  of 
Boston,  by  which  he  undertook  to  convey  messages,  delivered  to 
him  by  merchants,  to  the  various  express  offices  located  in  Bos- 
ton at  which  local  expressmen  were  accustomed  to  call  and  re- 
ceive messages  from  customers.  At  first  the  business  as  estal)- 
lished  by  Holmes  was  carried  on  by  means  of  telephones  from 
the  various  subscribers  to  his  service,  namely,  the  merchants,  to 
a  central  office  conducted  by  Holmes,  from  which  he  distributed 
the  messages  by  means  of  messenger  boys.  Later  he  developed 
a  system  of  connecting  the  various  express  offices  with  telephone 
lines  and  eliminated  the  messenger  boys.  The  various  telephone 
connections  between  the  merchants  and  the  central  office,  and  the 
central  office  and  the  varoius  express  offices,  were  installed  by 
Holmes  and  became  his  personal  property.  Holmes  continued 
this  business  some  years,  until  the  telephone  company  then 
engaged  in  the  general  telephone  business  in  Boston,  a  predeces- 
sor of  the  New  England  Telephone  Company,  acquired  from 
Holmes  the  messenger  business  carried  on  by  him.  This  busi- 
ness^ was  then  conducted  by  the.  predecessors  of  the  New  England 
Telephone  Company  and  by  the  New  England  Telephone  Com- 
pany from  the  time  of  its  acquisition  down  to  the  present  timo. 

Upon  the  adoption  of  chapter  784  of  the  Acts  of  1913,  which 
gave  the  Public  Service  Commission  jurisdiction  over  all  com- 
panies engaged  in  the  transmission  of  intelligence  by  electricity,, 
by  means  of  telephone  lines  or  telegraph  lines  or  any  other  meth- 
od or  system  of  communication,  and  required  such  companies  to 
file  rates  and  terms  upon  which  such  service  would  be  thereafter 
furnished,  the  New  England  Telephone  Company  placed  this 
messenger  service  in  their  so-called  "obsolete''  class,  and  filed 
no  rates  in  relation  thereto,  taking  the  attitude  that  it  would  con- 
tinue to  furnish  the  messenger  service,  untfl  otherwise  deter- 
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mined,  to  those  then  receiving  the  service,  but  would  engage  to 
give  the  service  to  no  others.  The  telephone  company  claims  to 
have  been  justified  in  taking  this  action  by  the  provisions  of  § 
20  of  said  chapter  784,  as  follows: 

Nothing  in  this  act  shall  be  construed  to  prevent  any  telegraph  . 
or  telephone  corporation  from  continuing  to  furnish  the  use  of 
its  lines,  equipment,  or  service  under  any  contract  or  contracts 
in  force  at  the  date  when  this  act  takes  effect,  or  upon  the  taking 
effect  of  any  schedule  or  schedules  of  rates  subsequently  filed 
with  the  Commission,  as  hereinafter  provided,  at  the  rate  or 
rates  fixed  in  such  contract  or  contracts ;  provided,  however,  that 
when  any  such  contract  or  contracts  are  or  become  terminable  by 
notice,  the  Commission  shall  have  power  in  its  discretion  to 
direct  by  order  that  such  contract  or  contracts  shall  be  terminated 
by  the  telegraph  or  telephone  corporation  party  thereto.     .    .     . 

On  October  21,  1920,  the  petitioner,  who  had  for  many  years 
maintained  an  express  office  and  received  the  express  messenger 
service  of  the  Xew  England  Telephone  Company,  petitioned 
this  Department  for  an  order  requiring  the  New  England  Tele- 
phone Company  to  give  him  the  messenger  service  at  a  new  office 
to  which  he  had  removed  by  reason  of  being  obliged  to  vacate 
his  original  office.  Upon  the  consideration  of  the  petition  the 
Commission  found  that  the  refusal  to  give  service  of  this  char- 
acter to  Butters,  while  it  was  being  given  to  others  similarly  sit- 
uated, constituted  an  unjust  discrimination,  and  on  December 
3,  1920,  ordered  that  the  discrimination  be  removed.  Subse 
quently,  the  telephone  company  gave  notice  to  all  those  receiving 
the  express  service  that  after  February  1,  1921,  the  messenger 
service  would  be  entirely  discontinued  and  that  the  company 
would  abandon  that  kind  of  service. 

We  have  no  doubt  that  if  the  service  had  been  continued  by 
Holmes  he  could  abandon  it.  On  the  other  hand,  it  seems  equal- 
ly plain  that  if  Holmes  had  continued  the  service  he  would  have 
been  subject  to  the  provisions  of  the  said  chapter  784.  The 
question  arises  whether  the  New  England  Telephone  Company^ 
by  acquiring  the  business  from  Holmes  and  undertaking  to  carry 
it  on,  so  merged  it  with  its  own  system  as  to  give  this  depart- 
ment jurisdiction  to  order  its  continuance.    While  this  service  is 
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conducted  independently  of  the  general  telephone  system  of  the 
company,  having  a  separate  exchange,  separate  wires  and  instru- 
ments to  transmit  and  receive  the  telephone  messages,  and  is  dif- 
ferent in  character  from  its  other  telephone  business,  neverthe- 
less the  wires  are  located  in  the  ducts  upon  the  locations  granted 
to  the  Xew  England  Telephone  Company  for  carrying  on  the 
business  of  transmitting  intelligence  by  electricity.     We  are  in- 
clined to  the  view  that  we  have  jurisdiction  to  order  the  service 
to  be  furnished  to  merchants  and  to  express  offices  desiring  it, 
and  we  understand  that  the  company  acquiesces  in  this  view. 
The  question,  therefore,  resolves  itself  to  a  consideration  of  the 
merits  of  the  petition,  which  were  not  considered  in  the  previous 
decision. 

1.  The  company  contends  that  it  ought  not  to  be  required  to 
continue  this  separate  business  as  it  is  a  specialty  and  will  tend 
to  demands  of  various  people  for  service  of  a  like  character,  and 
that  in  its  nature  it  is  not  a  telephone  business,  but  analogous  to 
the  service  furnished  by  telegraph  companies  or  companies  fur- 
nishing ticker  service.  With  most  of  these  contentions  we  are 
disposed  to  agree,  and  if  the  company  had  not  voluntarily 
assumed  this  public  undertaking  we  would  not  require  it.  On 
the  other  hand,  the  service  has  been  maintained  for  a  period  of 
forty-three  years.  The  business  of  local  expressing  has  been 
developed  through  this  instrumentality  and  has  been  carried  on 
largely  by  means  thereof.  Xo  one  has  suggested  that  it  is  not  a 
public  convenience  to  the  merchants  and  the  expressmen  alike, 
or  that  it  has  resulted  in  any  serious  hardship  to  the  telephone 
company.  Xo  claim  is  made  that  rates  cannot  be  made  to  mer- 
chants and  express  offices  adequate  to  maintain  the  system  and 
yield  return  upon  the  company's  investment.  Its  continued 
maintenance  will  thus  in  no  way  throw  a  burden  upon  the  com- 
pany or  the  other  subscribers  thereof.  Its  discontinuance  means 
more  or  less  of  a  revolution  in  the  manner  of  carrying  on  the 
express  business  in  the  city  of  Boston.  It  will  result  in  no  pub- 
lic good,  and  may  result  in  harm.  The  company,  having 
acquired  and  imdertaken  to  carry  on  the  service  established  bv 

Holmes,  should,  it  seems  to  us,  continue  the  service  until  such 
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time  as  it  proves  that  it  cannot  be  maintained  at  a  profit,  or  an 
adequate  substitute  can  be  furnished  in  its  place. 

It  was  suggested  at  the  heaj^ing  that  in  no  other  place  was  suc!i 
a  service  maintained,  and  thus  it  was  the  only  exchange  of  the 
character  maintained  by  telephone  companies.  The  short  answer 
to  this,  it  seems  to  us,  is  that  in  no  other  place  has  any  telephone 
company  undertaken  to  perform  such  a  service.  The  fact  that 
the  service  has  continued  for  a  period  of  forty-three  or  more 
years  fortifies  us-  in  our  judgment.    Accordingly,  it  is 

Ordered,  That  the  New  England  Telephone  &  Telegraph  Com- 
pany continue  to  maintain  the  service,  heretofore  known  as  its 
''express  telephone  service,"  and  that  it  forthwith  file  rates 
thereto  applicable. 

Commissioner  Wells  dissenting : 

At  the  time  in  1913  when  the  telephone  company  came  under 
control  of  state  regulation  they  did  not  file  rates  covering  this 
type  of  service  and  abandoned  it  in  so  far  as  new  customers  were 
concerned.  The  mere  fact  that  it  continued  to  operate  for  the 
benefit  of  existing  contracts  and  in  order  not  to  create  undue 
hardship  should  not  be  taken  as  prejudicial  to  the  company's 
right  to  abandon  it  altogether.  Many  concerns  using  the  service 
in  1913  have  since  been  withdrawn  from  its  use  and  have  found 
other  methods  of  doing  their  ^ork.  The  legislatiire,  by  chapter 
784  of  the  Acts  of  1913,  gave  jurisdiction  to  this  Board  over  the 
telephone  company.    Section  23  of  that  chapter  reads  as  follows : 

Section  23.  Whenever  the  Commission  shall  be  of  opinion, 
after  a  hearing  had  upon  its  own  motion  or  upon  complaint,  that 
the  regulations,  practices,  equipment,  appliances  or  service  of 
any  common  carrier,  now  or  hereafter  subject  to  its  jurisdiction, 
are  unjust,  unreasonable,  unsafe,  improper,  or  inadequate,  the 
Commission  shall  determine  the  just,  reasonable,  safe,  adequate, 
and  proper  regulations  and  practices,  thereafter  to  be  in  force 
and  to  be  observed,  and  the  equipment,  appliances,  and  service 
thereafter  to  be  used  and  shall  fix  and  prescribe  the  same  by 
order  to  be  served  upon  every  common  carrier  to  be  bound  there 
by.    .    .    . 

The  sole  question  under  this  section  to  be  determined  seems 
to  be  whether  the  telephone  service  rendered  after  the  abandon- 
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ment  of  this  type  of  express  service  would  be  inadequate  or  not. 
An  important  factor  in  the  determination  of  that  question  is  the 
fact  that  this  is  more  than  mere  telephone  service.  A  certain 
group  of  meriehants  and  a  certain  group  of  expressmen  in  the 
city  of  Boston  by  the  continuance  of  this  service  receive  priv- 
ileges that  a  large  proportion  of  subscribers  do  not  receive,  and 
which  similar  groups  in  other  communities  do  not  receive.  Since 
these  two  groups  in  Boston,  after  an  abandonment  of  this  serv- 
ice, will  receive  under  existing  schedules  the  same  service  that 
similar  groups  receive  in  other  communities,  botii  inside  and  out- 
side of  Massachusetts  and  all  other  subscribers  everywhere,  we 
can  scarcely  say  that  the  telephone  company  is  rendering  inade- 
quate service.  In  these  days  when  the  telephone  company  is 
handicapped  in  rendering  efficient  service  to  all  subscribers,  I 
feel  that  we  should  not  overrule  the  judgment  of  the  company 
as  to  this  particular  type,  and  require  them  to  furnish  this 
special  type  of  service,  which  is  really  clerical  and  messenger 
service  furnished  by  means  of  telephone  facilities  to  a  special 
group.  Hence,  this  does  not  seem  a  case  where  this  Department 
should  order  this  anomalous  type  of  service  continued  because 
of  its  service  being  inadequate  without  it 


MICHIGAN  PUBLIC  UTHilTIES  COMMISSION. 

BE  MICHIGAN  CENTBAL  BAILBOAD  COMPANY. 

[No.  4843-1.] 

Service  —  Jurisdiction  of  Commission  —  Contract, 

1.  The  Michigan  Commission  is  without  power  to  enforce  a  con- 
tract with  reference  to  the  stoppage  of  trains  for  the  service  of  a  com- 
munity. 

Service  —  Railroad  station  ^  Discontinuance, 

2.  ^  railroad  company  ought  not  to  be  compelled  to  continue  an 
unprofitable  stop  for  the  service  of  a  small  commimity,  without  a 
•tore,  postoffice,  or  industry. 

[January  19,  1921.] 

Application  for  rehearing  of  a  cause  before  the  Eailroad 
Commission  and  setting  aside  of  the  Commission's  order;  de- 
nied. 
P.U.R.1921B. 


Digitized  by  VjOOQIC 


458  MICHIGAN  PUBLIC  UTILITIES  COMMISSION. 

Potter,  Chairman:  Application  was  made  to  the  Michigan 
Railroad  Commission  by  the  Michigan  Central  Railroad  Com- 
pany to  discontinue  service  to  and  from  Parmalee  and  abandon 
the  station  located  there.  An  order  of  hearing  was  made  anJ 
the  application  heard  June  25,  1918,  before  Commissioner  Cun- 
ningham. The  record  shows  that  those  opposed  to  abandoning 
this  sen^ice  and  depot  did  not  appear  until  the  testimony  of  the 
railroad  company  had  been  taken.  It  was  claimed  by  the  rail- 
road company, 

(1)  That  it  was  sometimes  necessary  to  back  up  the  train  to 
a  point  near  Middleville,  approximately  three  miles,  before  it 
was  able  to  start  the  train  and  make  the  Parmalee  hill,  delaying 
the  train  as  high  as  forty-five  minutes. 

(2)  That  it  was  necessary  to  discontinue  service  at  the  small- 
er stations  in  order  to  make  the  time  on  through  traffic  which  the 
railroad  company  felt  obliged  to  do  to  comply  w4th  the  requests 
of  the  Government  during  the  war. 

(3)  At  the  conclusion  of  the  testimony  of  the  railroad  com- 
pany, Commissioner  Cunningham  announced  that  an  order 
would  be  issued  authorizing  the  railroad  company  to  discontinue 
the  station  and  stopping  of  trains  after  July  1,  1918. 

After  that  time,  those  opposed  to  discontinuance  of  service  and 
abandonment  of  the  station  appeared,  and  Mr.  Sherk  was  sworn. 

The  testimony  shows: 

That  the  earnings  from  April,  1917,  to  March,  1918,  inclu- 
sive, were  $402.44  or  a  little  over  $1  a  day  for  four  trains. 

That  there  is  no  store,  no  industry  and  no  postoffice  at  Parma- 
lee. 

The  Commission  was  presented  with  approximately  one  hun- 
dred names  of  people  living  near  Parmalee  protesting  again^^t 
the  proposed  action  of  the  railroad  company  and  calling  tbn 
attention  of  the  Commission  to  an  agreement  made  March  9, 
1874,  as  follows: 

"On  the  completion  of  the  building  at  Parmalee's  railroad 
crossing  the  Michigan  Central  Railroad  Company  will  stop  its 
trains  at  that  place  on  signal.  That  is  to  say,  when  there  are 
passengers  to  get  on  or  off  the  trains ;  and  will  put  the  side  track 
in  in  order  to  receive  and  deliver  freight. 
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This  building  should  be  not  less  than  18  x  40  and  we  expect 
that  the  building  will  be  deeded  to  the  Michigan  Central  Rail- 
road Co.  on  its  completion  in  consideration  of  the  company's 
stopping  its  trains  at  that  place. 

Yours  truly, 
(signed)  J.  Desmond,  Siipt., 

Railroad  Company." 

It  was  claimed  then,  and  is  claimed  now,  that  the  combined 
depot  and  freight  house  at  Parmalee  was  built  by  the  peopli^ 
residing  in  that  vicinity  and  that  after  being  so  built  it  was  deed- 
ed to  the  railroad  company  in  consideration  of  this  agreement, 
and  that,  therefore,  the  railroad  company  should  carry  out  its 
terms. 

The  testimony  further  shows  that^ 

It  would  be  convenient  to  the  people  residing  in  the  vicinity 
of  Parmalee  to  have  the  service  reinstated. 

It  is  admitted  on  the  record  that  the  order  of  the  Railroad 
Commission  ought  not  to  be  det  aside  on  the  facts  as  they  now 
exist,  unless  some  force  and  effect  is  to  be  given  to  the  contract 
above  set  forth. 

Section  8279,  Compiled  Laws  1915,  provides  that  if  any  rail- 
road has  received  aid  from  private  individuals  along  its  line  in 
the  construction  of  the  same,  it  shall  maintain  and  run  at  least 
one  passenger  train  each  way  every  week  day  and  it  is  claimed 
that  under  this  statute  the  railroad  company  having  received  aid 
in  the  constr\iction  of  its  depot,  it  is  morally  bound  to  stop  its 
trains  there  and  it  is  legally  bound  by  the  contract. 

The  rule  in  relation  to  contracts  of  this  character  is  thus  stated 
in  2  Elliott  on  Railroads,  Par.  936: 

^'Equity  will  riot,  as  a  rule,  decree  the  specific  performance  of 
a  contract  to  do  a  succession  of  acts  extending  through  a  long 
period  of  time,  and  requiring  the  exercise  of  skill  and  discretion 
in  their  performance.  Accordingly,  the  landowner  cannot  en- 
force specific  performance  of  a  contract  macfe  in  consideration 
of  the  grant  of  a  right  of  way,  by  which  the  railroad  undertakes 
to  build  a  branch  road,  to  operate  a  line  of  railroad,  to  stop  daily 
trains  at  a  certain  point  on  the  road,  or  to  erect  fences  and  cattle- 
guards  and  keep  them  in  repair.  But  it  has  been  held  that  the 
r.U.R.l02iB. 
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breach  of  such  a  contract  may  be  prevented  by  injunction." 

In  Blanchard  v.  Detroit,  L.  &  L.  M.  K.  Co.  31  Mich.  43,  the 
court,  in  introducing  the  impropriety  of  taking  upon  itself  the 
enforcement  of  contracts  of  this  kind,  said : 

*'If  the  writing  embodies  any  promissory  agreement  at  all, 
it  ifl  that  when  and  so  long  as  trains  run  on  the  railroad,  one 
train  each  way  shall  every  day  stop  at  that  place,  and  also  that 
passengers  and  freight  shall  be  there  r^ularly  received  and  dis- 
charged. Waiving  all  considerations  of  possible  future  action 
by  the  government  under  the  postal,  war,  police  or  other  power, 
inconsistent  with  any  particular  decree  which  might  now  be 
made,  can  the  court  see  that  in  all  coming  time  these  require- 
ments are  carried  out?  Can  it  know  or  keep  informed  whether 
trains  are  running,  and  what  accommodations  are  suitable  to  the 
public  interest?  Can  it  see  whether  the  proper  stoppages  are 
made  each  day?  Can  it  take  notice,  or  Intimately  and  truly 
ascertain  from  day  to  day,  what  amounts  to  regularity  in  the 
receipt  and  discharge  of  passengers  and  freight?  Can  it  have 
the  means  of  deciding  at  all  times  whether  the  due  r^ularity  is 
observed?  Can  it  superintend  and  supervise  the  business,  and 
cause  the  requirements  in  question  to  be  carried. out?  If  it  can, 
and  if  it  may  do  this  in  regard  to  one  station  on  the  road,  it  may 
with  equal  propriety  upon  a  like  showing  do  the  same  in  regard 
to  all  stations  on  the  road,  and  not  only  so,  but  in  regard  to  all 
stations  on  all  the  present  and  future  roadg  in  the  state." 

[1,  2]  This  Commission  is  not  a  court  It  has  no  power  or 
authority  except  as  a  regulative  body.  It  must  apply  existing 
facts  to  present  conditions.  It  has  no  jurisdiction  to  enforce 
this  contract.  On  the  other  hand,  if  the  parties  have  any  rights 
under  this  contract  they  are  rights  which,  in  our  judgment, 
should  be  pursued  in  a  court.  It  is  admitted  that  under  the  facts 
as  they  exist  now,  were  it  not  for  the  contract,  the  railroad  com- 
pany ought  not  to  he  compelled  to  stop  its  trains.  We  think  that 
under  the  facts  in^  this  case,  the  order  of  the  Michigan  Railroad 
Commission  should  be  upheld  and  the  application  for  a  rehear- 
ing denied. 
P.U.R.1921B. 
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NEBRASKA  STATE  RAIIiWAY  COMMISSION. 

BE  CENTRAL  TELEPHONE  COMPANY. 
[Application  No.  4084.] 

VuluaUtm  —  Ascertainment  of  fair  value  —  Stock  dividends. 

The  relevant  facts  to  be  taken  into  consideration,  in  arriving  at  the 
fair  value  of  utility  property  for.  earning  purposes  include,  not  only 
the  original  consumption  costs  and  present  condition  of  property,  but  a 
reasonable  consideration  of  advanced  levels  of  property  values  and  also 
the  investment  of  the  stockholders  themselves. 

[December  30,  1920.] 

Application  for  authority  to  issue  stock;  authority  granted, 
to  issue  stock  as  a  stock  dividend  up  to  a  specified  amount 

Appearances:  James  M.  Lanigan,  attorney,  for  applicant; 
None,  for  respondents. 

Browne,  Commissioner:  This  matter  has  been  before  the 
Commission  a  very  considerable  time,  having  been  filed  Septem- 
ber 1,  1919,  and  hearing  having  been  held  on  October  30,  1919. 
At  the  request  of  applicant,  conclusion  of  this  matter  was  post- 
poned, but  it  now  comes  up  for  determination  as  a  matter  sup- 
plemental to  the  application  for  authority  to  increase  rates. 
(Application  No.  4340.) 

Applicant  company  purchased  the  telephone  properties  at 
Greeley  in  April,  1908,  from  the  Greeley  County  Telephone 
Company,  which  has  since  disposed  of  all  its  holdings  in  that 
section  of  the  country.  There  are  thirteen  stockholders,  most  of 
whom  live  at  Greeley.  The  purchase  price  was  $26,927.08. 
Half  was  paid  in  cash,  viz.:  $13,463.54.  A  credit  was  imme- 
diately given  on  the  remainder  in  amount  of  $2,216.84,  repre- 
senting rentals  collected  in  advance  and  retained  by  the  Gteeley 
County  Telephone  Company.  Hence,  the  actual  amount  paid  in 
cash,  or  equivalent,  was  $16,680.38.  Very  shortly  thereafter 
the  company  paid  $247  additional,  reducing  the  indebtedness  to 
an  even  $11,000,  which  was  represented  in  notes  payable  at  8 
per  cent  interest. 

Through  some  rather  faulty  logic,  the  company  issued  stock 

in  the  amount  of  $25,000  at  this  time.     Its  indebtedness  was 

$11,000  and,  on  the  assumption  that  it  paid  a  fair  price  for  the 
P.U.R.1921B. 
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property  at  the  time  of  its  purchase,  it  was  obviously  overcap-' 
italized  in  the  ieighborhood  of  $10,0CF0.  Xo  serious  invasion  of 
the  rights  of  the  public  occurred  in  consequence.  The  rates  re- 
mained the  same  as  they  had  been  theretofore  and  {ill  earned 
surpluses,  including  proper  dividends,  were  either  put  back  into 
the  property  in  needed  improvements  and  extensions,  or  were 
used  in  reducing  the  amount  oif  the  indebtedness.  For  several 
years  all  net  earnings  went  into  the  property  itself.  Beginning 
with  1916,  the  company  began  to  reduce  its  notes  payable,  which, 
at  the  time  of  the  hearing,  remained  at  $5,000., 

An  inventory  and  valuation  was  made  by  the  Commission  as 
.of  date  July  15,  1919,  on  the  basis  of  original  cost.  On  this 
particular  property,  this  original  cost  represented  in  the  main 
prewar  price  levels.  Wartime  price  levels  were  reflected  only  in 
those  parts  of  the  property  built  or  renewed  during  the  period  of 
higher  levels.  The  original  construction  cost  was  found  to  be 
$43,285.87  and  the  depreciated  value,  based  on  average  life  con- 
sideration, was  found  to  be  $30,691.59.  In  so  far  as  these  fig- 
ures reflected  existing  property  and  the  units  reflected  original 
cost,  they  were  not  attacked  by  applicant  at  the  hearing. 
)  We  are  now  confronted  with  the  task  of  determining  a  fair 
value  of  this  property  for  earning  purposes,  taking  into  account 
"all  relevant  facts.''  Obviously,  such  relevant  facts  include  not 
only  the  original  construction  cost  and  present  condition  of  the 
property,  but  a  reasonable  consideration  of  advanced  levels  of 
property  values  and  also  consideration  of  the  investment  of  thi' 
stockholders  themselves.  We  have,  therefore,  a  series  of  differ 
ent  values  where  the  principle  applied  is  different,  all  of  which 
differing  vt^lues  must  be  taken  into  accoimt  in  arriving  at  a  fair 
value  at  this  time  and  for  a  considerable  period  in  the  future 
for  earning  purposes. 

1.  IMoney  actually  paid  in  by  the  stockholders,  plus  simple 
interest  at  8  per  cent  from  that  date  until  October  11,  1920,  rep- 
resents an  investment  of  $31,360. 

2.  The  amount  of  money  actually  paid  in  by  the  stockholders 
in  the  1908  transaction,  plus  compound  interest  at  7  per  cent 
from  that  date  until  October  11,  1920,  would  amount  to  $36,531. 

3.  The  actual  value  of  the  property,  based  on  original  cost, 
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due    consideration   being  given   to   depreciated   condition,    was 
found  by  the  engineers  to  be  $30,692. 

4.  Present  worth  of  the  properties,  based  on  conservative 
present  day  construction  costs,  would  probably  reach  $47,000. 

5.  On  the  basis  nsed  by  us  and  found  to  give  reasonable  con- 
sideration to  advanced  unit  values  in  the  Pawnee  telephone  case, 
the  value  of  the  properties  at  this  time  would  be,  on  that  basis 
alone,  $36,500. 

From  consideration  of  all  these  factors,  keeping  in  mind  all 
the  time  that  the  best  interests  of  the  stockholders  themselves 
will  be  conserved  by  carefully  guarding  against  a  stock  divideAd 
based  on  present  property  values,, which  would  be,  when  values 
have  been  readjusted,   considerably   in  excess  of  the  property 
underlying,  we  find  that  the  fair  value  of  this  property  at  this 
time  for  earning  purposes  is  $35,000.     The  rate  case  of  this 
applicant  (Application  Xo.  4340),  will  be  considered  on  this 
fair  value.     The  company  will  be  authorized  in  this  order  to 
issue  stock  as  a  stock  dividend  up  to  $35,000,  provided  that  it 
eliminates  the  $5,000  of  long-term  indebtedness,  or  notes  pay- 
able.    If  this  indebtedness  is  not  eliminated,  then  the  legitimate 
outstanding  stock  shall  not  exceed  the  difference  between  $35,000 
and  the  indebtedness  until  further  order  of  this  Commission. 


XEl^  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

ISSAC  R.  BREEX,  as  Mayor  of  Watertown, 

V, 

NORTHERN  NEW  YORK  UTILITIES,  IXC. 
[Case  Xo.  6132.] 

-f^ttliiallon  —  Unamortized  debt  discount  —  Capital, 

1.  Unamortized  debt  discount  forms  no  part  of  invested  capital. 
Jral^i^tion  —  Suspense  account  —  Capital, 

2.  A  suspense  account  set  up  for  renewals  and  replacements  is  not 
an  clement  of  invested  capital. 

'^ral'uation  —  Worhing  capital  ^  Amount, 

3.  A  working  capital  equal  to  one-sixth  of  its  annual  operating 
revenues  was  allowed  to  a  gas  company. 

P.X:.R.1921B. 
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Valuation  —  Antortization  fund  —  Ftn*  replacements. 

4.  An  amortization  fund,  created  in  the  nature  of  a  trust  fund  for 
renewals  and  replacements  of  fixed  capital  as  they  become  necessary, 
is  not  a  part  of  capital  used  as  a  basis  for  fixing  rates. 
Valuation  ^  Fair  value  ^  Investtnent, 

6.  The  fair  value  of  a  gas  company's  property  was  arrived  at  by 
adopting  the  investment  as  shown  by  the  books  of  the  company. 
Operating  'expense  —  Life  insurance  ^  Officers, 

6.  A  charge  for  premiums  on  insurance  on  the  lives  of  officers  of  a 
public  utility,  is  not  a  proper  item  of  operating  expense  for  the  pur- 
pose of  fixing  rates. 
Costs  and  expenses  —  Power  of  Commission  —  Excessive  salaries. 
^  7.  Although  expenditures  in  salaries  and  other  general  expense  may 

be  open  to  criticism,  the  Commission  cannot  supplant  the  judgment  of 
the  directors  of  a  corporation,  when  such  expenses  are  not  for  nominal 
services  for  diversion  of  earnings  from  the  stockholders. 
Return  ^  Fair  amount  •—  Expensive  operation. 

8.  A  return  of  8  per  cent  on  the  valuation  of  its  property  was  al- 
lowed a  gas  company,  where  the  tariff  was  comparatively  high  and 
there  was  no  evidence  of  effort  to  minimize  operating  expenses. 

[October  28,  1920.] 

Complaint  that  gas  rates  are  excessive;  complaint  sustained 
and  new  rate  established. 

Appearances :  Isaac  R.  Breen,  Mayor,  and  Harold  L.  Hooker, 
City  Attorney,  for  the  City  of  Watertown;  Hughes,  Rounds, 
Schurman  &  Dwight  (by  R.  E.  Dwight),  New  York  city,  and 
Delos  M.  Cosgrove,  Watertown,  for  respondent. 

Hill,  Chairman:  The  amended  and  supplemental  complaint 
herein,  bearing  date  October  15,  1918,  alleges  that  the  then  effec- 
tive rates  charged  by  the  respondent,  both  for  gas  and  electricity, 
to  consumers  in  the  city  of  Watertown,  are  excessive,  and  that 
the  quality  and  calorific  value  of  tlie  gas  is  below  the  require- 
ments of  the  prescribed  rules  and  regulations  relative  to  the  heat- 
ing power  standard  for  gas  as  approved  by  the  Public  Service 
Commission,  Second  District. 

The  gas  rate  schedule  so  complained  of,  which  became  effective 
January  31,  1918,  runs  as  follows: 

Lighting,  Fuel  and  Power  {regular  meters)  Service  Classification  No.  1. 

For  first     5,000  cubic  feet  per  month  $1.75  per  thousand 

For  next     5,000  cubic  feet  per  month  1.70  per  thousand 

For  next     5,000  cubic  feet  per  month 1.65  per  thousand 

For  next     5,000  cubic  feet  per  month 1.60  per  thousand 

For  next     6,000  cubic  feet  per  month 1.50  per  thousaad 
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For  neict  25,000  cubic  feet  per  month  ..• '. 1.40  per  thousand 

For  n^xt  25,000  cubic  feet  per  month   1.30  per  thousand 

All   over    75,000  cubic  feet  per  month 1.20  per  thousand 

No  discount  to  be  allowed  on  the  above  stated  rates  for  prompt  payment 
of  bills. 

In  connection  with  the  above  a  minimum  charge  of  50  cents  per  month 
is  to  be  made  for  ''readiness  to  serve"  when  gas  consumed  in  any  month 
amounts  to  less  than  50  cents  at  the  regular  rate. 

Subsequently,  in  Ma^,  1920,  the  company  filed  a  schedule, 
which  became  effective  June  15th,  increasing  the  price  of  gas 
to  $2.30  per  thousand  cubic  feet  for  all  consumers,  and  upon  its 
petition  bearing  date  May  1,  1920,  this  case,  which  had  been 
submitted  but  not  determined,  was  reopened  for  the  purpose  of 
considering  the  reasonableness  of  such  proposed  increase,  and 
further  hearings  were  accordingly  had. 

The  electric  rates  are  still  under  consideration,  and  the  order 
now  to  be  entei^d  will  dispose  only  of  the  gas  rates. 

Required  Return. 

In  order  to  ascertain  the  required  return  it  is  necessary  to 
consider,  among  other  things,  the  capital  actually  expended  and 
the  amount  necessarily  invested  by  the  company  in  the  gas  de- 
partment in  the  way  of  working  capital  and  materials  and  sup- 
plies required  to  be  kept  on  hand  in  the  prosecution  of  the  busi- 
ness. A  large  volume  of  testimony  was  given  upon  this  subject, 
including  a  computation  by  Haskins  and  Sells,  expert  account- 
ants, based  upon  calculations  made  from  the  books,  records,  and 
accounts  of  the  company  and  its  predecessors ;  an  appraisal  based 
on  reproduction  values  as  of  the  year  1914,  made  by  Jones  and 
Hazel,  expert  accountants,  and  also  an  appraisal  and  computa- 
tion made  by  Eoy  Husselman. 

Haskins  and  Sells,  and  Jones  and  Hazel  were  experts  pro- 
duced by  the  corporation,  while  Husselman  was  the  expert  pro- 
duced by  the  city  of  Watertown. 

Haskins'  and  Sells'  Valuation: 

[1,  2]  Mr.  C.  E.  Scoville,  the  expert  who  made  this  calcula- 
tion, deduced  from  the  books  of  the  company  as  presenting  the 
amount  of  investment  in  the  gas  department  at  December  31, 
1917,  the  sum  of  $739,744.89.  This  included  an  item  of  un- 
amortized debt  discount  and  expense  $44,017.32,  and  suspense 
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for  rciirwals  and  replacements  $56,767.94.  The  Commission 
does  not  recognize  either  of  these  items  as  a  proper  element  of 
invested  capital.  It  needs  no  discussion  to  demonstrate  that 
imamortized  debt  discount  forms  no  part  of  invested  capital ;  and 
it  appears  from  the  records  of  the  Commission  that  the  suspense 
account  for  renewals  and  replacements 'was  merely  a  temporary 
account  which  the  Commission  directed  to  be  set  up  to  be  amor- 
tized, not  out  of  operation  expenses  but  out  of  earnings  (Order 
February  29,  1912,  Case  Xo.  2293). 

These  items  should,  therefore,  be  deducted;  and  there  should 
also  be  deducted  the  proportion  of  the  company's  reserve  for 
accrued  amortization  of  capital  applicable  to  the  gas  department, 
amounting  to  $121,543.63.  To  bring  the  account  down  to 
December  31,  1919,  certain  net  additions  to  fixed  capital  should 
be  added.  These  additions  are  deduced  from  the  annual  reports 
for  the  years  1918  and  1919,  totaling  $29,511.91.  There  should 
also  be  an  allowance  for  working  capital  and  supplies;  this  we 
have  fixed  at  $80,000.  The  ground  upon  which  this  sum  has 
been  determined,  and  the  reasons  for  deducting  the  reserve,  are 
separately  stated  farther  on  in  the  opinion. 

Jones  and  Hazel: 

The  reproduction  appraisal  made  by  Jones  and  Hazel,  based, 
as  they  represent,  on  1914  prices,  but  made  as  of  October  1, 
1917,  shows  a  valuation  of  $1,238,454.81. 

Adding  to  this  the  additions  made  since  the  date  of  the 
appraisal,  and  deducting  the.  proportion  of  the  accrued  amortiza- 
tion of  capital  applicable  to  the  gas  department  as  above  men- 
tioned, would  reach  an  investment  as  of  December  31,  1919,  of 
$1,159,684.99 ;  and  \yhen  to  this  is  added  an  allowance  of  $80,- 
000  for  working  capital  we  will  have  arrived  at  the  investment 
as  of  December  31,  1919,  according  to  this  witness,  of  $1,239,- 
684.99. 

Husselman: 

The  witness  Husselman  computed  a  rate  base  as  of  December 
31,  1917,  based  on  his  personal  appraisal  of  the  gas  property, 
and  also  based  upon  a  computation  showing  investment,  addi- 
tions and  withdrawals,  depreciation,  and  return  on  investment, 
P.U.R.1921B. 
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covering  the  years  1911  to  1917  inclusive.  In  this  computation, 
the  witness  charged  against  the  property  each  year  a  sum  repre- 
senting estimated  ac^nal  depreciation.  After  adding  to  the 
average  value  of  the  depreciable  property  an  amount  to  represent 
working  capital,  the  witness  allowed  a  return  on  the  total  capital 
at  the  rate  of  6  per  cent  and  accuiuulatcd  the  surplus  or  deficit 
of  earnings  on  that  basis  to  the  capital  account.  Proceeding  in 
this  way  the  witness  reached  a  rate  base  or  sum  upon  which  the 
return  should  be  computed  as  of  December  31,  1917,  amounting 
to  $569,030.30,  which  included  an  allowance  of  $32,152  for 
working  capital.  To  this  we  have  added  $29,511.91,  represent- 
ing net  additions  since  the  date  named  to  and  including  Decem- 
ber 31,  1919. 

Inasmuch  as  the  estimated  actual  depreciation  was  deducted 
in  reaching  this  valuation,  the  account  for  the  amortization  of 
capital  should  not  be  deducted  from  the  total,  and  if  this  method 
of  computing  fixed  capital  is  to  be  used,  we  think  an  8  per  cent 
basis  of  earnings  would  be  at  least  fully  as  fair  as  the  6  per 
cent  which  was  adopted  by  the  witness.  The  substitution  of  8 
per  cent  for  G  per  cent  in  this  calculation  would  add  to  the  val- 
uation the  sum  of  $70,508. 

The  working  capital  allowed  by  the  witness  is  much  smaller 
than  seems  fair  to  the  Commission.  The  treatment  of  working 
capital  under  a  separate  heading  justifies  the  claim  of  the  com- 
pany, as  testified  to  by  its  secretary,  for  $80,000  to  cover  this 
item.  Adjusting  Husselman's  figures  to  the  modifications  thus 
suggested  we  get  a  valuation  as  of  December  31,  1919,  of  $727,- 
344.01,  while  by  adhering  to  his  6  per  cent  basis  of  earnings  we 
get  as  of  December  31,  1919,  $656,836.01. 

^YorJc{ng  Capital, 

[3]  The  reported  operating  revenues  of  the  gas  department 
for  the  year  ended  December  31,  1919,  amounted  to  $246,787.20. 
As  the  customers  have  the  use  of  the  gas  for  one  month. before 
the  bills  are  rendered,  and  as  it  usually  requires  another  month 
before  all  the  collections  are  received,  it  is  believed  that  the  com- 
pany requires  an  amoimt  equal  to  two  months,  or  one-sixth,  of 
its  operating  revenues  to  provide  the  necessary  working  capital. 
P.U.R.1921B. " 
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Upon  that  theory  one-sixth  of  the  reported  operating  revenues 
for  the  year  1919  would  amount  to  $41,131.20.  As  the  proper- 
tion  of  the  gas  property  to  the  entire  property  of  the  company, 
excluding  general  fixed  capital,  is  reported  to  be  14.48  per  cent, 
and  as  the  reported  amount  of  materials  and  supplies  as  of 
December  31,  1919,  was  $317,181.82,  by  applying  that  ratio  to 
the  total  of  materials  and  supplies  we  have  $45,927.92,  making 
a  total  on  the  above  basis  of  $87,059.12. 

In  the  most  recent  capitalization  case,  the  Commission's  divi- 
sion of  capitalization  fixed  upon  $80,000  to  represent  this  item, 
which  was  accepted  by  the  company,  and  we  will  adopt  it  for  this 
case  also. 

Treatment  of  the  "Resei^e  for  Accrued  Amortization  of  Capital,' 

The  respondent  claims  that  this  item  should  not  be  deducted 
from  the  fixed  capital  account  in  arriving  at  the  investment  of  the 
company  in  property  devoted  to  the  public  service,  and  cites  the 
decision  of  this  Commission  in  Fuhrmann  v.  Cataract  Power  & 
Conduit  Co.  3  N.  Y.  P.  S.  C.  (2d  Dist.)  656,  in  suppoi-t  of  such 
claim.  A  careful  reading  of  the  elaborate  treatment  given  the 
question  by  Chairman  Stevens  in  that  proceeding  seems  to  dis- 
close a  clear  distinction  between  the  two  cases.  In  the  Fuhrmann 
case  the  amortization  accruals  were  carried  into  a  fund  [see  pp. 
725-6]  so  arranged  that  the  aggregate  of  such  accruals  should 
at  the  expiration  of  the  company's  franchise  in  1932  equal  the 
amount  of  the  company's  capital  stock  and  outstanding  debt  at 
that  time  in  excess  of  the  then  value  of  its  tangible  property. 
The  theory  of  the  fund  was  that  at  the  expiration  of  the  com- 
pany's right  to  occupy  the  streets  and  perform  its  corporate  func- 
tions therein  the  fund  should  enable  the  company  to  close  its 
business  without  loss.  The  Commission  held  [pp.  725-6]  that 
under  these  circumstances  the  accruals  should  be  treated  as  being 
invested  on  the  sinking  fund  theory. 

In  the  instant  case,  the  amortization  fund  has  not  been  created 
on  the  sinking  fund  theory,  but  the  accruals  have  been  charged 
to  operating  expenses  and  credited  to  an  account  known  as  "Ac- 
crued Amortization  of  Capital"  prescribed  by  the  Commission 
in  substantially  the  following  terms : 
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Credit  to  this  account  such  amounts  as  are  charged  from  time 
to  time  to  operating  expenses  or  other  accounts  to  cover  depreci- 
ation of  plant  and  equipment  and  other  amortization  of  capital. 
When  any  capital  is  retired  from  service  the  original  money  cost 
thereof  •  .  .  less  salvage  shall  ...  be  charged  to  this 
account.  The  amount  originally  entered  or  contained  in  the 
charges  to  any  capital  account  in  respect  of  such  capital  so  going 
out  of  service  shall  be.  credited  to  such  capital  account.    .    .    . 

[4]  The  fund  so  created  is  in  the  nature  of  a  trust  fund  which 
is  provided  for  renewals  and  replacements  of  fixed  capital  and 
drawn  on  for  those  purposes  as  the  actual  renewals  and  replace- 
ments become  necessary.  The  accruals  are  made  on  the  basis  of 
the  theoretical  depreciation,  while  the  disbursements  are  or 
should  be  made  to  meet  the  actual  replacement  costs  as  and  when 
the  depreciation  becomes  realized.  The  fund  is  contributed  by 
the  public  in  the  rates  for  that  purpose.  The  theory  is  that 
eventually  it  wiU  exactly  equal  the  depreciation  and  obsolescence 
in  the  depreciable  property.  The  accruals  to  the  fund  necessarily 
precede  the  actual  replacements,  however,  and,  as  a  result,  there 
is  found  to  exist  a  running  balance  in  this  account  representing^ 
money  which  has  been  contributed  by  the  public  in  the  way  of 
rates.  In  practice,  this  balance  is  "borrowed"  from  the  fund  and 
devoted  to  immediate  corporate  purposes  such  as  working  capital 
and  the  acquisition  of  new  property.  The  reserve  account  thus 
becomes  a  mere  accounting  figure.  The  fund  itself  is  put  to  use 
and  becomes  for  practical  purposes  the  equivalent  of  active  cap- 
ital which  otherwise  must  needs  be  raised  by  note  or  security 
issues  and  upon  which  a  return  is  allowed.  Sinking  funds  can- 
not properly  be  thus  mingled  with  the  general  funds. of  the  com- 
pany, but  the  money  itself  must  be  set  apart  or  invested  and  the 
accrued  interest  or  earnings  of  the  fund,  being  necessary  to  round 
out  the  amount  required  at  the  end  of  the  period,  cannot  be 
charged  against  the  corporation  as  a  part  of  its  corporate  income. 
It  is  upon  these  considerations  that  the  Commission  has  adopted 
the  rule  of  deducting  the  amount  of  the  balance  in  the  amortiza- 
tion or  depreciation  account  from  the  fixed  capital  in  arriving  at 
a  basis  for  the  fixing  of  rates,  where  the  facts  are  as  found  in  this 

case.  -  " 
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Investment  as  Shown  by  the  Company's  Books. 

This  case  is  peculiar  in  that  in  the  year.  1908,  in  a  capitaliza- 
tion proceeding,  the  valuation  of  the  company's  gas  plant  was  in 
a  contested  case  determined  by  the  appellate  division  of  the  third 
department  to  be  the  sum  of  $610,000.  Re  Watertown  Gas  Lipht 
Co.  127  App.  Div.  462,  111  X.  Y.  Supp.  486.  We  thus  have  as 
a  starting  point  for  the  ascertainment  of  the  investment  in  the 
gas  department  of  this  company  a  judicial  decision  of  compar- 
atively recent  date.  While  this  determination  was  made  in  a 
capitalization  proceeding,  it  was  based  by  the  court  solely  upon 
a  finding  of  the  actual  cost  of  the  property.  Both  the  Commis- 
sion and  the  city  of  Watertown  were  parties  to  that  proceeding, 
and  it  would  seem  that  the  decision  is  res  judicata  and  binding 
upon  the  parties  thereto  as  to  the  actual  cost  at  that  time.  It 
should  be  explained  that  the  Watertown  Gas  Light  Company, 
which  was  a  party  to  that  proceeding,  is  the  predecessor  of  the 
respondent,  Northern  New  York  Utilities,  Incorporated. 

The  Commission  in  its  treatment  of  the  books  and  accounts  of 
the  company  ever  since  that  time  has  built  upon  that  foundation, 
so  that  assuming  the  books  to  have  been  correctly  kept  in  the 
interim  the  books  themselves  would  seem  to  form  the  best  basis 
for  a  determination  of  the  amount  upon  which  the  return  should 
be  computed  in  this  case. 

The  accounts  of  the  company  have  been  the  subject  of  frequent 
adjustment  and  correction  by  the  Commission  since  the  date 
referred  to,  and  all  of  such  corrections  and  adjustments  which 
have  been  made  from  time  to  time  have  been  accepted  by  the 
company  and  been  incorporated  into  the  accounts  themselves. 
All  fixed  capital  accretions  have  been  arrived  at  as  to  amount  in 
compliance  with  the  Commission's  Uniform  System  of  Accounts, 
under  which  all  costs  of  materials  and  labor  are  required  to  be 
entered  at  actual  figures. 

According  to  the  books  and  accounts  of  the  company  so 
referred    to,    the    fixed    capital    as    of    December    31,    1919, 

was    $692,465.27 

This  did  not  include,  however,  an  item  of  general 
fixed  capital,  being  14.48  per  cent  of  the  general 
r.u.n.i92iB. 
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fixed  capital  of  the  company,  amounting  to ,       16,693.17 

This  gives  a  total*  of $709,T58.44 

Deducting    therefrom     the    reserve    for     accrued 
amortization  of  capital 121,543.63 


leaves  the  fixed  capital  applicable  to  gas  department 

at  December  31,  1919 $587,614.81 

Adding  to  this  sum  the  allowance  for  working 
capital  at  which  the  Commission  has  arrived, 
namely    $80,000.00 

gives  an  amount  upon  which  to  compute  a  return  as 

of  December  31,  1919 $667,614.81 

The  five  computations^ are,  therefore,  as  follows: 

1. 

Haskins  and  Sells. 

Respondent's  Exhibit  No.  3. 

CapiUl  invested  Dec.  31,  1917  $739,744.89 

Adjustment  by  Pommission: 
Less 

Unamortized  debt  discount  and  expense $44,017.32 

iSuspeuse  for  renewals  and  replacements 50.707.94 

100,785.26 

$638,959.63 

Additions  1918    10,095.02 

Additions  1919    19,416.80 

( From  Company's  Annual  Reports  to  P.  S.  C. ) 
Amount  added  for  general  fixed  capital  for  years  1918,  1919  . .  10,446.10 

$678,917.64 

Ij€S9 

Reserve  for  accrued  amortization  of  capital   *. .        121,543.63 

Depreciated  value  at  Dec.  31,  1919  ^ '. $557,374.01 

Allowance  for  working  capital    80,000.00 

Amount  upon  which  to  compute  return    $637,374.01 

2. 
Jones  and  Hazel. 
Reproduced  value  as  of  Oct.  1,  1917,  based  on  1914  prices  ...   $1,235,454.81 
(See  p.  33,  respondent's  last  brief) 
Adjustment  by  Commission: 

Additions  1917    (Oct.  1-Dec.  31 )    estimated   2,815.80 

Additions  1918 10,095.02 

Additions  1919    10,416.89 

Amount  added  for  general  fixed  capital  for  years  1918-1919  ..  10,446.10 

$1,281,228.62 
P.U.R.1921B. 
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Le98 
Reserve  for  a:ccrued  amortization  of  capital   121^43.63 

$1,159,684.99 
Allowance  for  working  capital 80,000.00 

Amount  upon  which  to  compute  return  , $1,239,684.99 

3. 

Roy  Hn88elm€m,  1, 

Exhibit  No.  6. 

Rate  base  Dec.  31.  1917  $669,030.00 

Adjustment  by  Commission: 

Additions  1918 $10,095.02 

Additions  1919   19,416.89 

29,611.91 

Amount  added  for  general  fixed  capital  for  years  1918,  1919  . .  10,446.10 

Additional  allowance  for  working  capital  47,848.00 

Amount  upon  which  to  compute  return $656,836.01 

4. 

Roy  Eusstlmany  2. 

Exhibit  No.  6. 

Rate  base  Dec.  31,  1917 $569,030.00 

Adjustment  by  Commission: 
Computing  the  assumed  rate  of  return  at  8%  instead  of  6% 

increases  the  amount  of  return  by  70,508.00 

Additions  1918   $10,096.02 

Additions  1919   19,416.89 

29,611.91 

Amount  added  for  general  fixed  capital  for  years  1918,  1919  . .  10,446.10 

Additional  allowance  for  working  capital: 

Commission    $80,000.00 

Husselman   32,162.00 

r-         47,848.00 

Amount  upon  which  to  compute  return  $727,344.01 

5. 
From  Books, 

Fixed  capital  Dec.  31,  1919   $692,465.27 

General  capital : 

Organization    : , $92,733.59 

Less  purely  electric 47,887.06 

$44,845.63 
General  equipmetit  70,438.69 

$115,284.32 
Gas  proportion  based  on  ratio  that  total  of  gas  fixed  capital 
bears  to  total  of  all  fixed  capital,  less  general  fixed  capital: 
$692,465.27 

=  14.48% 

$4,7^9,469.12 
Amount  added  for  general  fixed  capital  from  organization  of 
company  to  Dec.  31,  1919,  based  on  14.48%  of  $116,284.32  . .  16,693.17 

$709,158.44 
P.U.R.1921B. 
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Leaa  • 

Reserve  for  accrued  amortization  of  capital 121,543.63 

Fixed  capital,  less  depreciation  applicable  to  gas  department  at 

Dec.  31,  1919 $587,614.81 

Allowance  for  working  capital   80,000.00 

Amount  upon  which  to  compute  return $667,614.81 

It  will  be  seen  that  the  rate  base  derived  from  the  books  and 
accounts  of  the  company  is  very  slightly  in  excess  of  Hiisselman's 
figure  on  his  6  per  cent  basis  of  return  when  corrected  with  the 
allowance  of  $80,000  for  working  capital  instead  of  the  $32,152 
which  he  allowed,  and  considerably  lower  than  his  estimate  when 
adjusted  to  an  8  per  cent  return.  It  is  also  somewhat  in  excess 
of  the  Haskins'  and  Sells'  computation,  although  far  below  the 
result  reached  on  the  basis  of  Jones  and  Hazel's  appraisal.  This 
large  variation  may  be  readily  explained  by  the  fact  that  Jom^s 
and  Hazel  adopted  1914  prices  for  property  which  was  bought 
many  years  prior  to  that  date. 

[5]  Under  the  circumstances,  it  seems  clearly  proper  to  adopt 
the  investment  as  shown  by  the  books  and  accounts  of  the  com- 
pany. This  amounts  to  $667,614.81  as  of  December  31,  1919. 
We  have  no  evidence  showing  the  accretions  to  fixed  capital  since 
that  date.  It  would  seem  proper  to  adopt  a  figure  which  would 
represent  the  average  investment  for  the  year  1920,  and  assum- 
ing the  additions  for  the  year  1920  to  correspond  with  those  of 
1919  ($19,416.89),  and  accepting  half  of  that  amount  for  the 
average,  would  give  us  approximately  $10,000,  and  a  total  of 
$677,614.81.  This  sum  we  adiopt  as  actual  investment  to  a  rea- 
sonable return  upon  which  the  company  is  entitled. 

This  determination  involves  the  rejection  of  reproduction  fig- 
ures as  presented  by  Jones  and  Hazel  in  favor  of  actual  histori- 
cal investment  based  upon  cost  as  the  controlling  figures.  Jones' 
and  Hazel's  figures  are  what  would  naturally  be  expected  by  way 
of  contrast  between  actual  investment  and  reproduction  cost.  It 
appears  also  in  the  record  that  if  reproduction  figures  of  the  pres- 
ent date  were  to  be  adopted  they  would  be  at  least  50  per  cent 
higher.  This  Commission  has  frequently  discussed  the  weight 
which  evidence  of  reproduction  value  should  justly  be  given  in 
rate  cases.  We  will  not  discuss  the  question  here.  In  this  case 
where  the  evidence  of  actual  cost  or  investment  is  clear  and  satis- 
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factory  we  will  adopt  it,  giving  to  the  evidence  of  reproduction 
cost  only  the  weight  of  confirming  the  correctness  of  the  clear 
evidence  of  actual  cost. 

Criticism  of  Operating  Expenses. 

Insurance  on  Lives  of  Officers  for  Bene fil  of  Corporation: 

[6]  Counsel  for  the  city  criticise  a  charge  to  operating  ex- 
pens'es  allocated  to  the  gas  department  at  $3,719.96,  which  rep- 
resents a  portion  of  the  cost  of  insuring  for  the  benefit  of  the 
corporation  the  lives  of  the  president  and  general  manager  of  the 
company.  Objection  is  made  that  this  is  not  a  necessary  or 
proper  element  in  the  expenses  of  operation.  It  is  not  nrerely 
a  question  of  the  wisdom  of  the  policy  adopted  by  the  board  of 
directors.  Xo  doubt  from  the  point  of  view  of  the  stockholders 
this  might  be  a  prudent  and  farsighted  measure.  It  does  not 
follow,  however,  that  for  the  purpose  of  ascertaining  expenses  of 
operation  and  thus  arriving  at  the  return  on  its  capital  which 
the  company  is  receiving  or  entitled  to  receive  from  the  public, 
such  a  charge  should  be  included.  Ordinary  fire  losses  constitute 
an  ascertainable  loss  of  capital  to  replace  which  the  insurance 
money  would  be  at  once  definitely  devoted.  The  loss  attrib- 
utable to  the  death  of  an  officer  could  not  be  thus  definitely  meas- 
ured, and  it  is  by  no  means  certain  that  the  insurance  money 
would  be  needed  or  used  to  offset  such  loss.  In  no  event  would 
the  money  realized  from  such  a  source  find  it  way  into  the  oper- 
ating revenues.  It  would  naturally  have  the  effect  of  increasing 
the  surplus  and  become  available  for  an  extra  dividend.  As  con- 
cerns the  public,  it  would  seem  enough  to  say  that  if  through  the 
loss  of  an  exceptionally  able  officer  fixed  charges  and  operating 
costs  increase  it  will  be  the  duty  of  a  regulating  Commission  to 
allow  rate  increases  to  meet  the  legitimate  needs  of  the  corpora- 
tion as  they  arise.  For  these  reasons  we  think  the  item  of  life 
insurance  cannot  properly  be  included  in  expenses  of  operation, 
but  should  be  charged  to  surplus  instead.  , 

Commercial,  Miscellaneous,  and  General  Expense: 

Another  item  which  has  been  sharply  criticised  on  the  ground 
that  it  is  excessive  is  the  total  of  the  commercial,  general,  and 
miscellaneous  expense,  amounting  for  the  year  1919  to  $59,- 
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763.91,  or  48.26  cents  per  thousand  cubic  feet  sold.  The  chal- 
lenge of  the  reasonableness  of  this  figure  was  based  upon  a  com- 
parison with  the  corresponding  figure  appearing  in  the  operating 
expenses  of  several  other  manufactured  gas  companies  in  the 
state  of  Xew^York.  The  relative  figures  in  the  companies  so 
compared  are  much  lower,  ranging  from  30.97  cents  down  to 
15.03  cents. 

[7]  The  salary  of  the  president  was  $12,000  up  to  the  vear 
1919,  when  it  was  increased  to  $18,000;  that  of  the  general  man- 
ager is  $10,000 ;  and  the  smaller  salaries  also  seem  liberal.  At 
the  same  time  it  would  appear  that  the  list  as  a  whole  is  consist- 
ent in  itself;  there  are  no  officers  paid  for  the  performance  of 
nominal  duties,  and  it  does  not  appear  that  any  salaries  are  paid 
as  a  cover  or  medium  for  the  diversion  of  earnings  from  the 
stockholders.  An  analysis  of  the  other  items  shows  many  of  them 
to  be  several  hundred  per  cent  higher  than  in  any  of  the  other 
companies  selected  for  comparison,  and  as  a  total  the  comparison 
is  as  follows : 


Commercial^  Qeneraly  and  Miscellaneous  Expenses^  Ten  Companies  Compared, 

1919. 
(Excluding  Amortization  and  Cost  of  Manufacturing  Residuals.) 


Northern  New  York  Utilities  Inc. 
Adirondack  Electric  Power  Corp. 

Public  Service  Corp 

Chuctanunda  Gas  Lt.  Co 

Lockport  L.,  H.  and  P.  Co 

Kingston  G.  and  E.  Co 

Rome  G.,  E.  L.  and  P.  Co 

L.ong  Island  Ltg.  Co 

N.  Y.  State  G.  and  E.  Corp 

Fulton  County  G.  and  'E.  Co 


Gas  Sold 
M  Cu.  Ft. 


123,843 
73,113 
101,li36 
102,265 
115,020 
118,259 
119,032 
132,764 
150,810 
170.783 


Total  Com., 

Gen.  &  Mis. 

Ex. 


$59,763.91 
22,644.69 
22,106.04 
27,859.25 
17,291.94 
26.606.02 
31,934.22 
27,365.33 
36,929.52 
32,080.20 


Per  M 
Cu.  Ft.  Sold. 


$0.4826 
0.3097 
0.2185 
0.2724 
0.1503 
0.2250 
0.2684 
0.2061 
0.2449 
0.1878 


The  Commission  realizes  that,  to  a  very  large  extent,  the  policy 
of  the  utility  as  to  whether  or  not  salaries  shall  be  liberal  or 
otherwise,  and  the  proportion  of  the  earnings  which  shall  be 
devoted  to  various  departments  of  the  business,  must  be  left  to 
the  judgment  of  the  directors  of  the  company,  and  that  such 
judgment  may  not  be  supplanted  by  that  of  the  Commission. 
But  unless  there  is  some  limit  to  the  application  of  this  doctrine, 
and  it  is  to  be  held  that  the  Commission  cannot  criticise  expendi- 
P.UJt.l921B. 
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ture  on  the  ground  that  it  is  excessive,  the  power  to  regulate 
rates  is  greatly  circumscribed.  A  recent  detennination  of  this 
Commission  was  reversed  by  the  appellate  division  on  the  ground 
that  it  acted  upon  a  comparison  as  between  two  corporations  of 
the  cost  of  production  and  distribution  of  gas  without  evidence 
that  the  conditions  of  manufacture  and  distribution  were  alike. 
In  this  case,  however,  the  city  points  out  that  its  compari- 
son is  confined  to  commercial,  general,  and  miscellaneous  ex- 
jienses,  which  in  their  nature  relate  for  the  most  part  to  manage- 
ment and  are  not  dependent  to  any  considerable  degree  on 
material  costs.  It  has  made  the  comparison  between  the  North- 
ern New  York  Utilities  and  all  of  the  other  New  York  companies 
of  comparable  size,  some  being  larger  and  others  smaller.  If  the 
differences  shown  were  moderate  they  could  well  be  disregarded, 
but  they  are  so  striking  and  pronounced  that  I  think  they  call 
for  explanation  on  the  part  of  the  company.  No  explanation  has 
been  forthcoming.  It  will  be  noted  that  the  total  was  48.26 
cents  per  thousand  cubic  feet  in  the  case  of  this  company,  com- 
pared with  30.97  cents  in  the  case  of  the  next  highest,  and  rang- 
ing thence  down  to  15.03  cents.  Kealizing  fully  the  range  of 
policy  which  must  be  conceded  to  the  management  of  the  corpo- 
ration, it  is  obvious  that  there  is  no  great  room  for  variance  in 
these  classes  of  costs  between  companies  of  comparable  size  in  the 
same  general  territory.  These  expenditures  do  not  vary  with 
climatic  conditions,  freight  rates,  or  material  costs,  and  in  the 
state  of  New  York,  outside  the  larger  cities,  they  should  be  found 
to  be  substantially  similar.  Under  the  circumstances,  it  would 
seem  entirely  just  to  say  that  upon  this  showing  the  costs  in  the 
departments  mentioned  are  excessive  and  unreasonable  to  the 
extent  at  least  of  15  cents  per  thousand  cubic  feet  of  gas  sold. 

Making  a  constructive  income  account  in  the  light  of  present 
results,  adjusted  by  deducting  from  the  operating  expenses,  as 
proved  by  the  respondent,  the  cost  of  life  insurance,  and  the 
equivalent  of  15  cents  per  thousand  cubic  feet  of  gas  distributed, 
and  with  revenues  based  on  the  $2.30  rate  now  in  effect,  we 
get  the  following.  Both  parties  seem  willing  to  assume  that  the 
gas  sold  will  remain  the  same  as  in  1919,  which  was  slightly  in 
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excess  of  the  delivery  for  the  previous  year,  and  we  therefore 
accept  that  basis. 

Constniciive  Income  Account, 
With  adjustments  as  above. 
Revenue : 

Sales  same  as  1919,  123,843.300  cu.  ft.  at  $2.30  per  ^I $284,839.59 

Company  estimate  of  operating  expenses   $2r)4. 920.62 

Taxes    10,377.58 

Uncollectible  bills    1,083.12 

Increased  costs  due  to  40%  increase  in  freight  rates 

at  .0916  per  M 11,344.09 

$277,725.41 
Credit  miscellaneous  revenue  40,313.02 

$237,412.39 

Deduct  life  insurance  $3,719.96 

Excessive  charge  for  com.,  gen.  and -mis. 

expense    18.576.49 

22,296.45 

Corrected  operating  expenses 215,115.94 

Gross  income   $69,723.65 

Amount  arid  Rate  of  Return. 

By  adjusting  the  apparent  gross  income  thus  deduced  to  the 

base  rate  which  has  been  adopted,  we  find  $69,724  -f-  $677,614 

yields  10.28  per  cent.    Before  determining  a  just  and  reasonable 

rate  we  should  take  a  glance  at  the  return  which  the  company  has 

received  in  recent  years,  which,  computed  upon  book  value  as 

adjusted  from  year  tc  year  and  uncorrected  operating  expenses 

as  shown  by  the  books,  have  been  as  follows : 

1915, 
Oaa  Operations. 

Operating  revenues $151,420.66 

Operating  expenses   $109,774.68 

Taxes    6,258.68 

Uncollectible  bills  : 608.24 

110,641.60 

Income  from  gas  operations  $34,779.06 

Amount  upon  which  return  should  be  computed,  according  to 

company's  books    $590,456.40 

Rate  of  return  5.89% 

1916, 
Oas  Operations. 

Operating  revenues $101,637.24 

Operating  expenses $123,368.79 

Taixes    7.363.73 

L  neollectible  bills   603.51 

. 131,426.03 

Income  from  gas  operations $30,211.21 
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Amount  upon  which  return   should  be  computed,  according  to 

company's  books    '  $620,115.22 

Rate  of  return  4.87% 

1017. 
Gas  Operations, 

Operating  revenues   $167,854.31 

Operating  expenses   $1.37,216.61    « 

Taxes    8,846.12 

Uncollectible  bills   ^ .  782.05 

140,844.78 

Income  from  gas  operations $21,009.53 

Amount  upon   winch  return   should  be  computed,  according  to 

company's  books    $63.3,651.53 

Rate  of  return  3.31% 

191S. 
Gas  Operations, 

Operating  revenues   *. $218,418.47 

Operating  expenses   $19.5,818.38 

Taxes    8,064.82 

Uncollectible  bills   1,032.54 

204,915.74 

Income  from  gas  operations $13,502.73 

Amount  upon   which  return   should  be  computed,  according  to 

company's  books    » $644,230.36 

Rate  of  return 2.09% 

1919, 
Gas  Operatiotis, 

Operating  revenues   $246,787.20 

Operating  expenses   $211,618.38 

Taxes    9,674.93 

Uncollectible  bills   1,055.32 

222,348.85 

Income  from  gas  operations   $24,438.37 

Amount  upon   which  return   should  be  computed,  according  to 

company^s  books    $667,614.81 

Rate  of   return    *. 3.66% 

Allowing  for  any  probable  excess  in  the  book  operating  costs 
for  these  years,  it  is  still  apparent  that  the  rate  of  return  has 
been  far  below  a  reasonable  or  compensatory  level  except  in  the 
year  1915.  It  is  quite  possible  that  during  these  years  the  elec- 
tric department  has  been  Carrying  the  gas  department  and  that 
the  company  should  have  taken  earlier  steps  to  readjust  the  gas 
rates. 

Of  late  years  the  Commission  has,  in  a  general  way,  treated  8 
per  cent  as  a  standard  of  reasonable  return  upon  capital.  In 
seme  cases  this  has  been  exceeded,  and  a  majority  of  the  Com- 
mission has  recently  indicated  a  tendency  to  consider  this  stand- 
ard somewhat  illiberal. 

P.U.R.1921B. 


Digitized  by 


Google 


BREEN  V.  NORTHERN  NEW  YORK  UTILITIES,  INC.  47U 

In  this  case  the  tariff,  which  is  under  consideration,  is  com- 
paratively high  and  there  is  no  evidence  of  effort  on  the  part  or 
the  utility  to  minimize  operating  expenses  in  any  department. 

[8]  In  view  of  these  facts,  I  think  the  8  per  cent  standard 
should  be  adhered  to.  In  order  to  secure  such  a  rate  the  com- 
pany will  need  a  gross  revenue  equal  to  8  per  cent  on  $677,614, 
or  $54,208.  The  present  rate  yields  on  the  basis  of  the  corrected 
income  adopted  as  above,  $69,724.  The  difference  is  $15,516, 
which  is  the  equivalent  of  12.53  cents  per  thousand  cubic  feet  of 
the  accepted  volume  of  sales.  A  net  price  of  $2.17  is  the  nearest 
even  figure  to  constitute  a  maximum  rate  which  will  meet  the 
views  above  expressed.  The  company  has  already  had  several 
months'  revenue  at  the  $2.30  rate,  but  prior  to  the  inauguration 
of  that  rate  the  acutely  enhanced  cost  of  materials  had  set  in  so 
that  it  is  fair  to  assume  that  the  proceeds  for  the  limited  period 
in  excess  of  $2.17  were  substantially  absorbed  by  such  enhanced 
costs  prior  to  the  inauguration  of  the  $2.30  rate. 

Calculations  based  on  the  experience  of  the  Commission  in 
other  cases  indicate  that  with  so  high  a  charge  per  thousand  the 
additional  revenue  derived  from  the  proposed  minimum  charge 
of  50  cents  per  month  will  be  negligible  and  would  make  no 
appreciable  change  in  the  rate  above  deduced. 

An  order  should  be  entered  disapproving  the  present  tariff 
and  permitting  the  company  to  put  into  effect  on  one  day's  notice 
a  tariff  similar  in  terms,  with  a  maximum  rate  of  $2.17  per 
thousand  cubic  feet 

Commissioners  Irvine,  Barhite,  and  Kellogg  concur ;  Com- 
missioner Van  Xamee  not  present. 


NEW  YORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

TRUSTEES  OF  VILLAGE  OF  RANDOLPH 

V, 

IROQUOIS  UTILITIES,  INC. 
RE  IROQUOIS  UTILITIES,  INC. 
[Case,  No.  6744.] 
Discrimination  —  Sliding  scale  and  fixed  rates  —  Electricity, 

A  fixed  lighting  rate  for  a  single  village  would  be  discriminatory, 
where  a  sliding  scale  dependent  upon  the  price  of  coal,  is  enforced  in 
P.U.R.1921B. 
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the  rest  of  tlie  territory  served,  iilthough  ordinarily  a  sliding  scale  for 
the  price  of  electricity  or  gas,  dependent  upon  the  price  of  coal  or  other 
commodity  should  not  be  fixed. 

[February  3,  1921.] 

Complaint  under  §§  71  and  72,  Public  Service  Commissions 
Law,  of  the  trustees  of  the  Village  of  Randolph,  Cattaraugus 
County,  against  Iroquois  Utilities,  Inc.,  as  to  rates  charged  the 
public  for  electricity;  also  complaint  of  the  company  (in  its 
answer)  asking  the  Commission  to  determine  proper  rates ;  peti- 
tion of  company  for  amendment  of  order ;  request  of  petitioner 
granted. 

Appearances:  Bert  H.  Shepard  and  Frank  M.  Loomis,  Buf- 
falo, New  York,  for  petitioner;  Frank.  H.  Mott,  Jamestown, 
New  York,  for  village  of  Randolph;  Ward  Wadsworth,  Presi- 
dent of  the  village  of  Randolph,  for  said  village. 

Barhite,  Commissioner:  A  careful  examination  of  the  record 
in  this  case  convinces  me  that  the  request  of  the  petitioner  should 
be  granted.  A  tariff  providing  for  a  surcharge  of  .675  mills  per 
kilowatt  hour  for  each  increase  of  10  cents  per  ton  in  the  cost  of 
coal  over  a  base  price  of  $5.54  has  been  filed  and  is  now  in 
effect  throughout  the  territory  in  which  the  company  operates 
except  in  the  village  of  Randolph  where  the  rates  are  fixed  by  an 
order  of  this  Commission  dated  June  24,  1919.  Ordinarily  a 
sliding  scale  for  the  price  of  electricity  or  gas,  dependent  uppn 
the  price  of  coal  or  other  commodity,  should  not  be  fixed  for 
lighting  rates,  and  the  determination  of  the  Commission  in  this 
case  should  not  be  considered  a  precedent  for  the  future.  But 
here  the  sliding  scale  is  already  in  effect  throughout  the  entire 
territory  served  by  the  company  except  in  the  village  of  Ran- 
dolph and  no  complaint  against  that  scale  has  been  made  to  the 
Commission.  To  name  a  fixed  rate  for  the  village  would  cer- 
tainly cause  discrimination  between  customers  in  Randolph  and 
other  parts  of  the  Company  territory,  and  to  readjust  the  rates 
in  the  entire  district  is  unnecessary  at  the  present  time.     It  is 

far  better  that  the  rates  should  be  harmonious  until  the  time 
P.U.R.1921B. 
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comes  when  the  rapid  variations  in  the  price  of  coal,  so  char- 
acteristic of  the  market  during  the  immediate  past,  has  ceased, 
when  any  necessary  adjustment  may  be  made. 

All  concur. 


NBTW   YORK  SUPREME  COURT  SPECIAL  TERM  TOR  MOTIONS, 

BRONX  COUNTY. 

CITY  OF  NEW  YORK  et  al. 

V. 

BRONX  GAS  &  ELECTRIC  COMPANY. 

(113  Misc.  166,  184  N.  Y.  Supp.  668.)  ' 

Courts  —  Jurisdiction  —  Bates. 

1.  The  regulation  and  control  of  gas  companies  is  vested  in  the 
legislature  and  not  in  the  judicial  branch  of  the  government,  and  the 
supreme  court  has,  therefore,  no  power  to  fix  rates. 
Hates  —  Power  of  utility  to  change, 

'2.  A  gas  company  cannot  change  the  policy  of  furnishing  gas  to  a 
municipality  for  public  purposes  at  a  reduced  rate,  without  applicatioB 
to  the  legislature. 
Infunction  —  Unauthorized  rates, 

3.  A  gas  company  shoukl  be  enjoined  from  charging  an  excessive, 
unreasonable,  and  unauthorized  rate,  pending  the  trial  of  an  action  to 
determine  whether  the  authorized  rates  are  confiscatory, 

[September,  1920.] 

Motion  for  injunction  restraining  defendant  from  increasing 
gas  rates  pending  the  trial  of  an  action  for  permanent  injunc- 
tion ;  motion  granted. 

Appearances:  John  P.  O'Brien,  Corporation  Counsel,  of  New 
York  City  (M.  Maldwin  Fertig  and  Judson  Hyatt,  both  of  New 
York  city,  of  counsel),  for  the  motion;  Atwater  &  Cruikshank, 
of  New  York  city  (Edward  L.  Blackman,  of  New  York  city,  of 
counsel),  opposed. 

Mitchell,  J.  This  is  a  motion  brought  on  by  an  order  direct- 
ing the  defendant,  the  Bronx  Gas  &  Electric  Company,  to  show 
cause  why  an  injunction  should  not  be  granted  restraining  the 
defendant  during  the  pendency  of  this  action  from  increasing 
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the  rate  at  which  it  sells  gas  to  its  public  and  private  consumer? 
to  $1.75  per  1,000  cubic  feet.  The  complaint  in  the  action  asks 
that  it  be  decreed  that  the  rate  of  $1.75  for  gas  is  unreasonable 
and  excessive,  and  that  the  defendant  be  permanently  enjoined 
from  charging  or  collecting  at  that  rate. 

The  rate  to  be  charged  by  this  defendant  has  been  fixed  by 
statute.  Chapter  125  of  the  Laws  of  1906  fixed  the  rate  or 
charge  to  private  consumers  in  the  section  of  the  city  of  Xew 
York  served  by  tliis  defendant  at  $1  from  the  year  1910,  and 
chapter  736  of  the  Laws  of  1905,  fixed  the  rate  or  charge  to  the 
city  of  Xew  York  at  75  cents  per  1,000  cubic  feet  of  gas.  An 
action  is  now  pending  in  which,  in  the  only  proper  way,  evidence 
can  be  produced  and  placed  upon  record  from  which  the  issues 
involved  can  be  determined.  In  March,  1919,  this  defendant, 
the  Bronx  Gas  &  Electric  Company,  commenced  an  action 
against  the  Public  Service  Commission  and  other  public  officers, 
in  which  this  defendant,  as  plaintiff,  asked  that  both  of  the  stat- 
utes above  referred  to  be  declared  unreasonable,  confiscatory, 
unconstitutional,  and  void. 

In  that  action,  upon  motion  of  the  Bronx  Gas  &  Electric  Com- 
pany, an  order  was  made  at  a  Special  Term  of  this  court  on 
August  1,  1919,  restraining  the  public  authorities  and  other  per- 
sons from  in  any  way  attempting  to  enforce  against  the  Bronx 
Gas  &  Electric  Company  the  rate  of  75  cents  per  1,000  cubic 
feet  of  gas  furnished  to  the  city  of  Xew  York  or  the  rate  of  $1 
per  1,000  cubic  feet  for  gas  furnished  to  consumers  generally, 
pending  the  trial  and  determination  of  the  action.  Among  the 
requirements  made  by  the  court  as  conditions  for  the  granting 
to  the  company  of  this  relief,  it  was  required  to  file  a  bond  for 
$50,000  and  in  six  months  a  further  bond  for  $50,000,  if  the 
action  were  not  disposed  of  by  that  time,  and  during  the  pen- 
dency of  that  action  it  was  required  that  all  of  its  books,  papers, 
and  records  of  every  nature  and  description  should  be  open  to 
the  inspection  of  the  public  officials,  so  that  on  the  trial  the  par- 
ties might  be  able  to  properly  present  the  various  contentions 
made  by  them.  Mr.  Justice  Mullan,  in  his  opinion  (Bronx  Gas 
&  E.  Co.  V.  Public  Service  Commission,  108  Misc.  204,  P.U.R. 
1920A,  517,  178  N.  Y.  Supp.  218),  stated  in  detail  the  conten- 
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tions  of  the  parties  as  to  the  items  to  be  allowed  or  rejected  in  the 
calculation  of  rate  for  the  gas  furnished  by  this  company,  and 
whether  the  statutory  rate  should  be  held  by  this  court  to  be 
confiscatory. 

The  action  is  now  yeady  for  trial,  and  may  be  proceeded  with 
within  thirty  days.  Meantime,  pursuant  to  the  terms  of  the 
injunction  order  restraining  the  interference  of  the  city  author- 
ities, said  company  from  August,  1919,  to  the  present  time, 
August,  1920,  has  been  charging  for  all  gas  furnished  $1.50  per 
1,000  cubic  feet.  On  or  about  July  31,  1920,  notices  were  sent 
by  the  Bronx  Gas  &  Electric  Company  to  all  of  its  consumers, 
both  public  and  private,  that  commencing  on  August  1st,  the 
price  of  gas  would  be  $1.75  per  1,000  cubic  feet,  and  said  com- 
pany in  writing  claimed  that  the  legal  authority  for  exacting 
said  charge  was  the  temporary  injunction  above  referred  to. 
The  present  action  was  then  brought  by  the  city  of  Xew  York 
and  certain  of  the  private  consumers. against  the  Bronx  Gas  & 
Electric  Company  to  enjoin  said  company  from  putting  said  rate 
into  effect,  and  an  injunction  pendente  lite  is  now  asked. 

[1]  This  court  has  no  authority  to  fix  rates.  In  the  action 
which  is  about  to  be  tried,  it  will  be  determined  w"hether  or  not 
the  present  statutory  rates  are  confiscatory.  The  rate  which 
this  company  now  proposes  to  charge  the  city  of  New  York  is 
an  increase  over  the  statutory  rate  of  133  per  cent.  The  rate 
which  it  proposes  to  charge  private  consumers  is  an  increase  over 
the  statutory  rate  of  75  per  cent.  The  regulation  and  control 
of  these  corporations  as  to  their  service  and  rates  has  always 
been  vested  in  the  legislature,  and  not  in  the  judicial  branch  of 
the  government.  Bronx  Gas  &  E.  Co.  v.  Public  Service  Com- 
mission,  190  App.  Div.  13,  P.U.R.1920C,  788,  180  X.  Y.  Supp. 
38.  For  many  years -it  has  been  the  policy  to  require  such  cor- 
porations to  furnish  gas  to  the  city  for  public  purposes,  such  as 
the  lighting  of  streets  and  public  buildings  at  a  somewhat  re- 
duced rate.  This  question  was  raised  in  Willcox  v.  Consolidated 
Gas  Co.  212  U.  S.  19,  53  L.  ed.  382,  48  L.R.A.(:Jf.S.)  1134,  15 
Ann.  Cas.  1034,  29  Sup.  Ct.  Eep.  192,  and  it  was  held  consti- 
tutional and  valid ;  the  court  saying  (212  TJ.  S.  at  page  54,  29 
Sup.  Ct.  Eep.  200  [53  L.  ed.  382]) : 
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^TEt  is  objected  that  there  is  an  illegal  discrimination  as  be- 
tween the  city  and  the  coasumers  individually.  We  see  no  dis- 
crimination which  is  illegal  or  for  which  good  reasons  could  not 
be  given/' 

[2]  The  company  cannot  in  this  way  change  the  policy  of  the 
stale  as  established  by  the  legislature  without  application  to  it, 
and  without  its  authority,  and  it  should  not  be  allowed.  The 
court  has  no  authority  to  allow  it 

In  reference  to  the  rate  of  $1.75  for  general  consumers,  the 
figures  and  the  statements  are  furnished  to  the  court  by  the  print- 
ed papers  on  appeal  in  the  action  brought  by  the  Bronx  Gas  & 
Electric  Company,  in  which  it  is  attempting  to  prove  that  it  is 
entitled  to  charge  $1.50  pfer  1,000  cubic  feet  and  also  certain 
other  affidavits  showing  increased  payments  for  materials,  used 
by  it  in  the  manufacture  of  gas.  It  appears  that  the  larger  of 
the  amounts  of  increased  payments  alleged  have  commenced 
within  the  last  sixty  days,  and  it  is  not  made  to  appear  that  such 
increased  expenses  will  be  permanent,  or  that,  if  temporary, 
they  cannot  be  offset  by  corresponding  economy  in  the  conduct 
of  the  business.  I  am  of  the  opinion  that,  upon  the  coming  trial 
of  the  action  brought  by  this  defendant,  as  plaintiff,  a  sufficiently 
large  number  of  items  now  charged  as  expenses  of  manufacture 
or  distribution  will  be  excluded  as  unjustified,  to  make  the  rate 
now  asked  clearly  unreasonable  and  excessive.  No  sufficient 
time  has  elapsed  to  enable  this  defendant  to  claim,  or  for  the 
court  to  find,  even  if  the  items  were  admitted,  that  increased 
expenses  so  recent  authorize  a  further  increased  rate,  even  tem- 
porarily. As  was  said  in  Municipal  Gas  Co.  v.  Public  Service 
Commission,  225  N.  Y.  89,  98,  P.U.E.1919C,  364,  369,  121 
K  E.  772,775: 

*"It  will  seldom  be  important  that  rates  have  been  inadequate 
for  a  day,  a  week,  or  a  month.  Fleeting  losses  may  be  suffered, 
and  yet  the  balance  sheet  may  show  a  profit.  Prolong  the  loss, 
however,  for  a  year,  and  you  may  reach  and  cross  the  danger 
line.  It  is  by  the  average  of  the  year  that  business  commonly 
reckons  its  losses  and  its  gains." 

The  defendant  has  been  charging  $1.50  pei  1,000  cubic  feet 
for  just  one  year,  pending  the  trial  of  the  action  which  it  lias 

P.U.R.1921B. 


Digitized  by  VjOOQIC 


NEW  YORK  V.  BRONX  GAS  &  ELECTRIC  CO.  485 

brought.  Xo  situation  is  now  presented  which  would  justify  a 
further  increase,  with  the  issues  about  to  be  determined  by  a 
trial. 

It  further  appears  that  under  §  66,  subdivision  12,  of  the 
Public  Service  Commissions  Law  (Consol.  Laws,  c.  48),  the  gas 
corporations  have  been  required  to  file  their  rates  with  the  public 
service  commissions.  In  August,  1919,  acting  under  the  injunc- 
tion order  obtained  by  it,  the  Bronx  Gas  &  Electric  Company 
filed  with  the  Commission  a  new  schedule  showing  a  rate  of 
$1.50  as  being  the  company's  rate  for  gas  on  and  after  August 
1,  1919.  Said  schedule  of  rate  is  now  on  file.  In  July,  1920, 
said  company  sent  to  the  Commission  for  filing  another  schedule 
purporting  to  show  a  rate  of  $1.76  as  chargeable  on  and  after 
August  1,  1920.  This  was  refused,  as  not  authorized  either  by 
law  or  by  order  of  the  court,  and  the  rate  of  $1.50  is  the  only 
one  now  on  file  with  the  Public  Service  Commission. 

[3]  The  proposed  rate  of  $1.75  per  1,000  cubic  feet  of  gas 
proposed  by  this  defendant  appears  from  the  papers  submitted 
to  be  excessive  and  unreasonable  and  unauthorized,  both  as  to 
the  city  of  New  York  and  as  to  private  consumers,  and  should 
be  enjoined  pending  the  trial  and  determination  of  this  action. 

Motion  granted. 


HOETW  YORK  SUPRE3IE  COURT,  APPELIiATE  DIVISIOIT,  THIRD 

DEPARTMENT. 

PEOPLE  EX  REL.  IROQUOIS  NATURAL  GAS  COMPANY 

PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT  et  al. 
(194  App.  Div.  678,  186  N.  Y.  Supp.  177.) 

Valuation  —  Ascertainment  —  JPresent  value. 

1.  In  fixing  rates  of  a  gas  company,  the  Commission  cannot  ignore 
testimony  concerning  the  present  value  of  the  property  involved,  al- 
though the  company,  in  acquiring  its  property,  stipulated  that  it  would 
assume  the  burden  of  proving  the  reasonableness  of  a  proposed  rate 
and  it  has  produced  only  opinion  evidence;  and  when  such  evidence  is 
introduced  the  Commission  must  determine  such  value. 
P.U.R.1921B. 
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Ret  Htm  —  Valuation  —  Appreciation  of  vaUte. 

2.  Rates  based  upon  value  of  investment  eight  years  previous,  witb 
certain  additions  thereto,  without  reference  to  any  possible  apprecia- 
tion, are  unjust  to  the  company. 

[January  22,  1921.] 

Certiorabi  to  review  a  determination  of  the  Public  Service 
Commission,  Second  District,  fixing  rates  for  gas;  determina- 
tion annulled  and  proceeding  remitted  to  tbe  Commission. 

Appearances:  Kenefick,  Cooke,  Mitchell  &  Bass  (Daniel  J. 
Kenefick  and  C.  Pascal  Franchot  of  counsel),  for  the  relator; 
William  S.  Kann,  Corporation  Counsel  (Frederick  C.  Kupp  of 
counsel),  for  the  respondent,  City  of  Buffalo. 

Cochrane,  J. :  *^What  the  company  is  entitled  to  demand,  in 
order  that  it  may  have  just  compensation,  is  a  fair  return  upon 
the  reasonable  value  of  the  property  at  the  time  it  is  being  used 
for  the  public."  San  Diego  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  739,  757,  43  L!  ed.  H54,  19  Sup.  Ct.  Eep.  804,  811; 
San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  442,  47 
L.  ed.  892,  23  Sup.  Ct,  Eep.  571 ;  Willcox  v.  Consolidated  Gas 
Co.  212  U.  S.  19,  41,  53  L.  ed.  382,  29  Sup.  Ct.  Eep.  192,  48 
L.E.A.(X.S.)  1134,  15  Ann.  Cas.  1034. 

"In  order  to  determine  the  rate  of  return  upon  the  reasonable 
value  of  the  property  at  the  time  it  is  being  used  for  the  public, 
it,  of  course,  becomes  necessary  to  ascertain  what  that  value  is. 
.  .  .  The  value  of  real  estate  and  plant  is  to  a  considerable 
extent,  matter  of  opinion.''  Willcox  v.  Consolidated  Gas  Co. 
supra. 

In  Smyth  v.  Ames,  169  U.  S.  466,  546,  42  L.  ed.  819,  18  Sup. 
Ct.  Eep.  418,  the  court  in  considering  the  question  of  transpor- 
tation rates  said:  "We  hold,  however,  that  the  basis  of  all  cal- 
culations as  to  the  reasonableness  of  rates  to  be  charged  by  a 
corporation  maintaining  a  highway  under  legislative  sanctiou 
must  be  the  fair  value  of  the  property  being  used  by  it  for  the 
convenience  of  the  public.  And,  in  order  to  ascertain  that  value, 
the  original  cost  of  construction,  the  amount  expended  in 
permanent  improvements,  the  amount  and  market  value  of  its 
bonds  and  stock,  the  present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capacity  of  the  property 
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under  particular  rates  prescribed  by  statute,  and  the  sum  re- 
quired to  meet  operating  expenses,  are  all  matters  for  consid- 
eration, and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.  We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  in  estimating  the  value  of  the  property. 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience." 

In  the  People  ex  rel.  Kings  County  Lighting  Co.  v.  Willcox, 
2ip  K  Y.  479,  495,  104  X.  E.  911,  915,  51  L.RA.(X.S.)  1, 
it  was  said:  "The  cost  of  reproduction  less  accrued  depreci- 
ation rule  seems  to  be  the  one  generally  employed  in  rate  cases. 
But  it  is  merely  a  rule  of  convenience  and  must  be  applied  with 
reason."  That  rule  is  practically  one  method  of  arriving  at  the 
present  value  of  the  property. 

The  principles,  above  enunciated,  the  Commission  recognized 
but  failed  to  apply.  The  relator  was  organized  in  the  year  1911 
and  with  the  approval  of  the  Commission  acquired  in  the  follow- 
ing year  property  for  which  it  paid  more  than  $8,000,000.  The 
Commission  now  says  that  the  property  thus  acquired  with  its 
approval  was  actually  worth  only  $5,451,424.50  when  it  was 
acquired.  It  allows  for  subsequent  additions  to  the  property 
$1,140,061.12  and  for  working  capital  $745,000  making  a  rate 
base  of  $7,330,485.62  on  which  amount  it  estimates  that  the 
former  rate  received  by  the  relator  will  yield  a  return  of  8.14 
per  cent  and,  consequently,  denies  the  application  of  the  relator 
for  an  increased  rate. 

[1]  There  has  been  no  effort  by  the  Commission  to  estimate 
the  present  value  of  the  relator's  investment.  Its  reason  for  this 
failure  is  that  when  the  relator  took  over  the  property  in  ques- 
tion it  entered  into  a  stipulation  among  other  things  agreeing 
that  in  any  proceeding  to  fix  rates  it  would  assume  the  burden 
of  proof  to  establish  affirmatively  that  the  proposed  rate  was 
just  and  reasonable  and  that  the  evidence  offered  by  the  relator 
in  this  proceeding  was  largely  opinion  evidence  of  reproduction 
costs  unaccompanied  by  evidence  of  actual  cost  or  investment 
meaning  by  this  last  statement  the  actual  cost  to  the  grantors  of 
the  relator.  We  discover  nothing  in  the  stipulation  which  re- 
lieves the  Commission  from  the  duty  of  determining  the  question 
P.U.R.1921B. 
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on  the  basis  of  the  present  value  of  the  property.  The  Commis- 
sion of  course  was  not  obliged  to  accept  the  opinions  of  wit- 
nesses if  such  opinions  were  regarded  as  unreliable  but  the  stip- 
ulation did  not  undertake  to  appraise  the  value  of  such  evidence 
nor  to  discriminate  against  it  nor  did  it  change  the  rules  or  prin- 
ciples by  which  the  Commission  was  to  be  guided  in  reaching  its 
determination.  Opinion  evidence  of  reproduction  costs  was  one 
method  of  proving  present  value.  When  it  was  introduced  it 
created  the  necessity  for  a  determination  by  the  Commission,  as 
to  such  value.  Its  weakness  or  unreliability  did  not  dispense 
with  such  necessity. 

[2]  The  problem  of  fixing  rates  is  necessarily  difficult  As 
pointed  out  different  elements  need  to  be  considered.  Original 
costs,  permanent  improvements,  necessary  operating  expenses, 
depreciation  for  use,  present  economic  conditions,  as  well  as 
other  pertinent  matters  including  the  opinions  of  competent  wit- 
nesses as  to  present  values,  should  all  receive  fair  consideration 
in  reaching  a  conclusion  as  to  Uie  reasonable  value  of  the  prop- 
erty involved.  As  stated  by  Mr.  Justice  Hughes  in  the  Minne- 
sota Rate  Cases,  230  U.  S.  352,  454,  57  L.  ed.  1511,  48  L.R.A. 
(X.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18: 
"It  is  clear  that  in  ascertaining  the  present  value  we  are  not 
limited  to  the  consideration  of  the  amount  of  the  actual  invest- 
ment. If  that  has  been  reckless  or  improvident,  losses  may  be 
sustained  which  the  community  does  not  underwrite.  As  the 
company  may  not  be  protected  in  its  actual  investment,  if  the 
value  of  its  property  be  plainly  less,  so  the  making  of  a  just 
return  for  the  use  of  the  property  involves  the  recognition  of  its 
fair  value  if  it  be  more  than  its  cost''  The  pertinency  of  that 
statement  receives  forceful  illustration  in  this  case.  The  Com- 
mission has  taken  into  consideration  only  the  value  of  the  in- 
vestment in  the  year  1912  with  certain  additions  thereto  and  not 
the  "capital  actually  expended"  (Public  Service  Commissions 
Law,  §  72).  The  Commission  in  this  proceeding  is  not  bound 
by  the  ''capital  actually  expended''  in  1912  although  it  approved 
such  expenditure  at  that  time  but  it  is  quite  obvious  that  it  is 
as  unjust  to  the  relator  to  take  into  consideration  only  the  actual 
rx.R.i92iB. 
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value  of  the  property  acquired  in  1912  without  reference  to  any 
possible  appreciation  in  that  value  at  the  present  time  as  it 
would  be  unjust  to  the  consumers  of  gas  to  regard  only  the  "cap- 
ital actually  expended"  in  1912  without  reference  to  the  pro- 
priety of  such  expenditure.  There  may  be  diflSculties  in  the 
way  of  determining  present  valuations  but  such  difficulties  do 
not  excuse  the  necessity  for  such  determination.  The  Commis- 
sion should  make  that  determination  as  best  it  can  with  the 
material  at  hand.  The  important  question  in  the  case  has  not 
been  decided  And  the  determination  reached  ignores  essential 
principles  and  is  founded  on  methods  which  do  not  lead  to  a  just 
result 

The  question  is  complicated  by  the  circumstance  that  the  re- 
lator receives  76  per  cent  of  its  gas  from  the  United  Natural  Gas 
Company,  a  Pennsylvania  corporation,  and  the  stock  of  both  cor- 
porations is  owned  by  the  National  Fuel  Gas  Company,  a  New 
Jersey  corporation.  The  reasonableness  of  the  agreement  be- 
tween the  relator  and  the  Pennsylvania  corporation,  therefore, 
may  be  a  proper  subject  of  inquiry  especially  in  view  of  the  in- 
terlocking relationship  between  all  these  affiliated  corporations. 
In  fact,  the  stipulation  aforesaid  makes  such  inquiry  pertinent. 
We  do  not,  however,  reach  that  question.  Assuming  that  the 
Pennsylvania  corporation  is  receiving  an  exorbitant  price  for  its 
gas  it  nevertheless  does  not  appear  that  the  relator  at  its  former 
rates  is  receiving  a  fair  return  on  the  present  actual  value  of  its 
investment.  In  the  final  analysis,  as  pointed  out,  the  Commis- 
sion has  merely  determined  that  such  former  rates  are  sufficient 
with  reference  to  the  value  of  the  investment  in  1912  including 
additions  to  the  property  since  that  time. 

Without  reference  to  other  questions  raised  the  determination 
must  be  annulled  with  $50  costs  and  disbursements  and  the  pro- 
ceeding remitted  to  the  Commission  for  further  consideration. 
P.U.R.1921B. 
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PEXNSYIiVANIA  PUBLiIC  SERVICE  COMMISSION. 

JAMES  GILMORE  et  al. 

V, 

UNITED  GAS  IMPEOVEMEXT  COMPANY. 

[Complaint  Docket  Xo.  377o.] 

Public  utilities  —  Municipal  plant  —  Statutory  provisiot{8. 

The  provisions  of  the  Pennsylvania  Public  Service  Company  Law 
do  not  give  the  Commission  any  power  to  regulate  the  rates  or  aervice 
of  plants  owned  by  a  municipality  and  operated  either  directly  by  it 
or  by  others  under  lease.  • 

[November  23,  1920.] 

Complaint  as  to  quality  of  gas ;  dismissed  for  want  of  juris- 
diction. 

By  the  Commission:  The  complaint  in  this  proceeding 
alleges  that  the  quality  of  gas  furnished  by  the  respondent  is 
unsatisfactory  and  is  different  from  that  required  in  the  lease 
from  the  city  of  Philadelphia,  under  which  the  respondent 
operates  the  Philadelphia  Gas  Works.  It  sets  forth  that  the 
said  lease  specified  a  certain  standard  of  gas,  and  that  recently 
an  ordinance  has  been  passed*  by  the  city  permitting  a  change 
in  that  standard  and  that  this  change  has  not  been  made  with  the 
approval  of  this  Commission.  The  Commission  is  asked  to 
make  such  order  in  the  premises  as  may  be  necessary. 

The  Public  Service  Company  Law  in  Article  I  provides : 

^*That  no  property  owned  by  the  Commonwealth  of  Pennsyl- 
vania or  municipality  thereof,  at  the  date  when  this  act  becomes 
effective,  shall  be  subject  to  the  Commission  or  to  any  of  the 
terms  of  this  act,  except  as  elsewhere  provided  herein." 

And  in  Article  II,  §  1  (i),  after  specifically  providing  that 
municipal  corporations  shall  use  the  system  of  accounts  required 
by  the  Commission  with  respect  to  their  accounts,  etc.,  relating 
to  the  rendering  of  a  public  service,  it  requires: 

"That  all  corporations  and  persons,  operating  under  lease  or 
other  contract,  any  such  plant  or  other  facilities,  owned  by  such 
municipal  corporation,  shall  adopt,  use,  and  keep,  in  respect  to 
t^uch  operation  of  such  plant  or  other  facilities  under  such  lease 
or  contract,  such  form  or  system  of  accounts' as  shall  be  adapter! 
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to  and'  reasonable  nnder  the  circumstances,  and  consistent  witli 
the  obligations  of  such  lease  or  contract,  or  of  any  contract  made 
in  pursuance  thereof,  and  shall  conform  to  such  orders  as  the 
Commission,  on  hearing,  may  make  in  respect  to  such  form  or 
system  of  accounts  and  shall  make  such  reports  in  relation  there- 
to as  may  be  required  by  the  Commission." 

We  are  of  the  opinion  that  these  and  other  provisions  of  the 
Public  Service  Company  Law  leave  this  Commission  without 
power  to  regulate  the  rates  or  service  of  plants  owned  by  a 
municipality  and  operated  either  directly  by  it  or  by  others  un- 
der lease. 

And  now,  to  wit,  November  23,  1920,  for  the  reason  above 
given:  It  is  ordered  and  directed^  that  the  complaint  in  this 
ease  be  and  the  same  is  hereby  dismissed. 


PENNSYLVANIA  PUBMC  SERVICE  COMMISSION. 

ELIAS  LOVELL 

V, 

EASTERN  PENNSYLVANIA  LIGHT,  HEAT  &  POWER 

COMPANY. 

[Complaint  Docket  No.  3110.] 

Service  —  Extensions  —  Cost  of  financing. 

1.  The  practice  of  an  electric  company,  in  requiring  a  deposit  to 
cover  the  cost  of  making  simple  extensions,  is  not  justified  by  pro- 
visions in  its  rate  schedule  that  the  company  reserves  the  right  to 
charge  the  consumer  the  cost  of  connecting  with  the  delivery  of  elec- 
trical energy  and  that  a  deposit  may  be  required  of  the  consumer  at 
the  discretion  of  the  company,  and  should  be  discontinued. 

Rates  —  Schedule  —  Indefinite  clatise, 

2.  A  clause  in  a  utility's  rate  schedule  that  the  company  will 
charge  the  consumer  the  cost  of  connecting  with  the  delivery  of  elec- 
trical energy,  is  too  general  and  misleading. 

[December  21,  1920.] 

Complaint  against  the  practice  of  the  respondent  requiring  .» 
deposit  to  cover  the  cost  of  making  extensions ;  sustained. 

By   the  Commission:  The  complainant,  a  residential  coii- 
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sumer  in  the  borough  of  Ashland,  objects  to  the  rule  and  prac- 
tice of  the  respondent  under  which  he  was  obliged  to  deposit  $25 
for  each  of  two  properties,  Nos.  1708  and  1710  Center  street,  as 
a  prerequisite  to  service. 

[1,  2]  The  practice  of  the  respondent  is  clearly  set  forth  by 
its  witness  as  follows: 

"The  company  requires  the  applicant  for  electrical  service  to 
deposit  $25  for  the  financing  of  the  service  extension,  and  agrees 
to  pay  the  consumer  6  per  cent  interest  on  this  money.  After 
the  actual  service  connection  is  made  and  the  costs  are  gotten 
together,  the  difference  between  the  actual  cost  and  the  deposit 
is  refunded  to  the  consumer.  The  balance  of  the  money  is  held 
by  the  company  and  reimbursed  on  the  basis  of  25  per  cent  of 
the  yearly  bills  paid  to  the  company,  paid  by  the  consumer,  and 
6  per  cent  interest  is  paid  on  the  money  reimbursed  at  each  reim- 
bursement period."  ,    . 

The  actual  cost  was  found  to  be  $15.58  in  the  one  instance  and 
$15.04  in  the  other.  The  difference  between  the  actual  cost  and 
the  amount  of  the  deposit  was  refunded. 

The  tariff  authority  relied  upon  by  the  respondent  in  justifica- 
tion of  this  practice  is  a  clause  contained  in  the  rate  schedule, 
reading  as  follows : 

"The  company  reserves  the  right  to  charge  the  consumer  the 
cost  connected  with  the  delivery  of  electrical  energy." 

And  Rule  8 : 

"A  deposit  may  be  requir^  of  the  consumer  at  the  discretion 
of  the  company.  Interest  at  6  per  cent  per  annum  will  be  paid 
by  the  company  on  deposits  and  at  the  discontinuance  of  service 
the  deposit  with  accrued  annual  interest,  less  any  outstanding 
bills,  will  be  returned." 

It  is  admitted  that  Rule  8  is  designed  to  secure  to  the  com- 
pany the  payment  of  bills  for  electrical  energy  delivered.  This 
rule  was  not  invoked  against  the  complainant  It  should  be  re- 
vised so  that  it  will  specifically  indicate  that  the  deposit  is  for 
the  purpose  of  securing  payments  in  harmony  with  Article  III, 
§  1  (c),  of  the  Public  Service  Company  Law. 

The  defense  is  that  the  company  believes  it  should  not  be 
obliged  to  expend  its  capital  in  making  service  connections  with- 
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out  asking  a  reasonable  deposit  as  a  protection  against  appli- 
cants of  little  or  no  responsibiltiy.  A  deposit  avoids  trouble  in 
collections  and  reduces  the  number  of  expensive  and  unneces- 
sary connections.  In  order  to  avoid  discrimination,  the  rule  is 
applied  generally.  Another  reason  for  this  practice  is  the  dif- 
ficulty experienced  in  raising  capital  to  make  extensions. 

This  is  clearly  a  case  of  a  demand  on  the  part  of  the  company 
requiring  the  prospective  consumer  to  finance  a  service  connec- 
tion. It  is  not  an  extension  requiring  an  unusual  expenditure, 
but  a  connection  of  the  simplest  kind,  requiring  only  a  pair  of 
wires  from  a  pole  not  more  than  75  feet  distant. 

The  Commission  has  consistently  held  that  reasonable  exten- 
sions in  the  territory  served  by  a  company  must  be  made  by  it 
wherever  the  service  is  demanded,  regardless  of  whether  or  not 
the  immediate  returns  are  profitable.  In  Horton  v.  Shenango 
Valley  Electric  Light  Co.  7  Pa.  0.  R  182  P.U.R.1919A,  908, 
we  held : 

"The  respondent  has  the  sole  right  to  serve  Farrell  borough. 
In  the  construction  and  operation  of  its  plant  it  is  recjuired  to 
provide  for  all  of  the  service  reasonably  demanded  of  it  in  the 
district  for  which  it  is  chartered.  It  cannot  choose  and  serve 
only  the  sections  immediately  remunerative.  ^Whenever  required 
so  to  do,  it  should,  at  its  own  cost  and  expense,  make  all  reason- 
able needed  extensions.  The  law  does  not  contemplate  that  the 
patron  provide  the  capital  to  make  reasonable  additions  or  exten- 
sions. What  is  or  is  not  a  reasonable  extension  can  only  be  de- 
termined from  the  facts  in  each  particular  case.  On  account  of 
existing  conditions  an  unprofitable  extension  may,  in  some  in- 
stances, be  required.  The  location,  future  prospects  and  all 
other  conditions  must  be  considered.  There  is,  however,  no  con- 
tention in  the  case  that  the  extension  asked  will  be  unprofitable. 
The  necessity  therefor  is  admitted. 

"The  high  prices  prevailing,  as  well  as  the  scarcity  of  labor 
and  the  difiiculty  in  securing  capital,  do  not  alone  constitute  a 
sufficient  ground  to  determine  a  proposed  extension  to  be  unrea- 
sonable. The  abnormal  conditions  now  existing  should  be  given 
due  consideration  in  compelling  any  particular  extensions  to  be 
made  at  this  time,  but  under  no  circumstances  do  we  think  that 
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the  burdens  thereby  imposed  should  all  be  passed  over  and  placed 
upon  the  shoulders  of  the  patrons,  as  respondent  seeks  to  do  in 
this  ease." 

In  that  ease  the  proposed  extension  involved  an  expenditure 
of  $417. 

The  question  bpfore  us  concerns  a  service  connection  as  above 
described,  which  is  comparable  to  the  service  line  of  a  water  com- 
pany. It  is  now  well  established  in  this  state  that  the  service 
line  from  the  main  to  the  curb  box  should  be  the  property  of  the 
compam'^  and  installed  and  maintained  by  it.  Likewise,  the  serv- 
ice line  of  an  electric  company  to  the  point  of  connection  just 
outside  the  building  of  the  consumer  should  be  the  property  ot 
and  installed  by  the  company  at  its  expense.  Following  Hor- 
ton,  supra,  we  find  that  the  respondent  is  not  justified  in  demand- 
ing that  a  prospective  consumer  supply  capital  for  the  labor  and 
material  required  to  make  a  service  connection. 

The  clause  to  the  effect  that  the  company  will  charge  the  con- 
sumer the  cost  connected  with  the  delivery  of  electrical  energy 
is  too  general  and  misleading.  It  should  be  eliminated  from 
respondent's  tariff. 

Upon  consideration  of  all  of  the  facts  of  record  the  complaint 
is  sustained.  We  find  that  Kule  8  of  respondent's  tariff,  amend- 
ed as  suggested,  is  ample  to  secure  the  payment  of  bills;  that 
the  clause  concerning  costs  of  delivery  of  energy  should  be  elim- 
inated from  the  tariff;  and  that  the  practice  of  requiring  deposits 
to  cover  the  cost  of  making  such  service  connections  should  be 
discontinued. 


WASHINGTON  PUBLIC  SERVICE  COMMISSION. 

TEXINO  LUMBER  COMPANY 

V. 

SILVER  LAKE  RAILWAY  &  LUMBER  COMPAXY. 

[No.  5165.] 

Service  —  Abandonment  —  Excessive  gi^ades  —  Lach  of  facilities, 

1.  Excessive  grades  and  curves,  and  lack  of  sufficient  facilitiee,  are 
insufficient  grounds  for  abandonment  of  service  by  a  railroad,  where 
P.U.R.1921B. 
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it  occupies  tlie  most  feasible  route  for  serving  the  territory  concerned. 
Return  —  Reanonableness  as  a  whole  —  Confiscation. 

2.  That  an  order  of  a  Commission  or  a  court  concerning  a  par- 
ticular facility  may  result  in  some  financial  loss,  does  not  necessarily 
bring  it  into  conflict  with  the  Constitution. 

Return  —  Beasonahleness  —  Factors, 

3.  In  determining  whether  the  operation  of  a  logging  road  is  profita- 
ble or  otherwise  the  transportation  of  the  company's  own  timber  product 
thereover  must  be  taken  into  account  and  credited  on  the  basis  of  rea- 
sonable rates. 

[January  28,  1921.] 

Complaint  demanding  the  operation  of  a  logging  road  as  a 
common  carrier ;  company  ordered  to  operate  road  as  a  commoji 
carrier  of  freight. 

Bv  the  Commission:  This  matter  came  on  for  hearing  at 
Olympia,  Washington,  on  the  29th  day  of  December,  1920,  be- 
fore Commissioner  E.  V.  Kuykendall,  Chairman,  and  Commis- 
sioners Ilance  H.  Cleland  and  Frank  E.  Spinning,  E.  J.  Del- 
bridge  reporting  the  proceedings.  The  matter  came  on  for  fur- 
ther hearing  at  Olympia,  Washington,  on  the  19th  day  of  Jan- 
uary, 1921,  before  the  Commissioners  aforesaid,  the  proceedings 
being  reported  by  E.  J.  Delbridge,  OflScial  Eeporter. 

The  complainant  was  represented  by  Benjamin  M.  Levine, 
attorney  at  law,  Seattle,  Washington,  and  the  respondent  was 
represented  by  A.  L.  Miller  of  Miller  and  Wilkinson,  its  attor- 
jieys  at  Vancouver,  Washington. 

[In  the  findings  of  fact  by  the  Commission  it  appeared,  among 
other  things,  that  the  complainant  and  respondent  are  engaged 
in  thft  logging  and  milling  business  and  that  the  respondent  owns 
and  operates  a  railroad  in  connection  with  its  business;  that  it 
had  sought  to  exercise  the  power  of  eipiinent  domain  for  the  pur- 
poses of  the  railroad ;  and  that,  it  had  conducted  substantially  a 
common  carrier  business.] 

The  opinion  of  the  Commission  was  as  follows : 

[1]  Tributary  to  the  eastern  terminus  of  the  respondent's 
road  in  the  vicinity  of  Silver  Lake,  there  is  a  large  scope  of  ter- 
ritory, rich  in  merchantable  timber,  standing  in  fertile  soil,  cap- 
able of  development  into  productive  farms.    The  only  rail  outlet 

is  respondent's  road  which  occupies  the  most  feasible  route  be- 
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tween  this  region  and  the  Northern  Pacific  Railroad.  Unless 
this  road  transports  the  timber  and  other  products  of  this  region 
to  market,  much  economic  waste  and  destruction  of  property 
and  inconvenience  to  the  inhabitants  will  ensue.  The  company 
has  refused,  in  recent  years,  to  assume  the  full  duties  of  a  com- 
mon carrier  assigning  chiefly  the  following  reasons : 

1.  Excessive  gi-ades  and  curves  in  its.  line. 

2.  Lack  of  sufficient  facilities. 

3.  Probable  insufficiency  of  revenue. 

The  road  is  standard  gage,  well  constructed  on  a  good  road- 
bed, well  ballasted  and  far  superior  in  every  respect  to  the  aver- 
age logging  road  of  the  timber  region. 

In  the  case  of  State  ex  rel.  Public  Service  Commission  v.  Mis- 
souri Southern  E.  Co.  —  Mo.  — ,  P.U.R1919F,  575,  214  S.  W. 
381,  the  supreme  court  of  the  state  of  Missouri  sustains  a  man- 
damus proceeding  instituted  by  the  Public  Service  Commission 
of  Missouri  to  prevent  the  abandonment  by  the  Missouri  South- 
ern Railroad  Company  of  operations  of  a  branch  line.  At  the 
hearing,  the  Commission  found  that  the  company  had  expended 
over  $5,000  for  repairs  of  the  spur  and  for  the  same  year  tha 
company  had  collected  $3,910  for  its  traffic  thereover.  This 
branch  contained  5  and  8  per  cent  grades.  In  that  case,  the  in- 
sufficiency of  revenue  and  the  excessive  grades  were  urged  by  the 
railroad  company  as  grounds  for  the  abandonment  of  service. 
Such  grounds  were  held  insufficient  by  the  Commission  and  the 
supreme  court  of  Missouri. 

[2]  That  an  order  of  a  Commission  or  a  court  concerning  a 
particular  facility  may  result  in  some  financial  loss,  does  not 
necessarily  bring  it  into  conflict  with  the  Constitution ;  Atlantic 
Coast  Line  E.  Co.  v.  Xorth  Carolina  Corporation  Commission, 
206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Eep.  585.  Respondent 
introduced  figures  showing  meager  returns  from  its  outside 
freight  business  with  a  view  of  demonstrating  its  unprofitable- 
ness. As  such  business  was  restricted  by  the  company  to  suit 
its  own  convenience  such  statistics  are  of  slight  value. 

[3]  In  determining  whether  the  operation. of  this  road  is 
profitable  or  otherwise  the  transportation  of  the  company's  own 
timber  products  thereover  must  be  taken  into  account  tmd  cred- 
P.U.R.1921B. 
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ited  on  the  basis  of  reasonable  rates.  The  testimony  shows  that 
about  thirty  million  feet  of  logs  ai-e  transported  over  this  road 
annually.  This  would  represent  the  movement  of  approximately 
5,000  ears.  The  application  of  the  ordinary  distance  tariff  rates 
of  the  railroads  operating  in  western  Washington  for  -distances 
ranging  from  7  to  10  miles,  to  this  traffic  Avould  produce  an 
annual  gross  revenue  of  $45,000  for  the  transportation  of  the 
company's  annual  log  output. 

Without  attempting  to  determine  at  this  time  what  rates 
would  be  proper  for  this  movement,  it  is  apparent  that  a  proper 
credit  for  the  service  of  this  road  to  its  own  company,  plus  tho 
amounts  which  will  probably  be  derived  from  the  transportation 
of  outside  freight  would  amount  to  a  considerable  sum.  It  is 
not  probable  that  the  freight  offered  by  shippers  desiring  to 
secure  the  service  of  this  road  will  be  excessive  or  of  such  vol- 
ume as  to  require  an  unreasonable  expenditure  for  addition 
equipment  or  changes  in  trackage.  The  bulk  of  the  freight 
offered  for  transportation  will  unquestionably  be  logs — the  char- 
acter of  commodity  for  which  the  road  and  equipment  were 
chiefly  designed  and  successfully  operated. 

Under  all  the  circumstances  of  this  case,  we  feel  that  justice 
demands  that  this  company  operate  its  line  as  a  common  carrier 
of  freight. 

Wherefore,  it  is  ordered  by  the  Commission  that  the  respond- 
ent, the  Silver  Lake  Railway  &  Lumber  Company,  shall  operate 
its  line  of  railroad  between  Castle  Rock  and  Silver  Lake  by 
transporting  freight  thereon  upon  such  schedules  and  upon  such 
days  as  may  be  approved  by  the  Commission. 

That  said  respondent  shall  prepare  and  submit  to  the  Com- 
mission for  its  approval  without  delay,  a  time  table,  showing  th*3 
schedules  upon  which  it  is  proposed  to  operate  such  freight  serv- 
ice, and  shall  prepare  and  file  with  this  Commission  proptu*  tar- 
iffs covering  freight  charges  for  such  service,  and  that  such  time 
tables  and  tariffs  shall  be  filed  within  thirty  days  from  the  date 
of  this  order. 

Witness,  the  Public  Service  Commission  of  Washington  this 
28th  day  of  January,  1921. 
P.U.R.1921B.  S2 
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The  Public  Service  Commission  of  Washington,  by  E.  V. 
Kuykondall,  Chairman,  Ilanee  H.  Cleland,  Commissioner, 
Frank  K.  Spinning,  Commissioner. 


WISCONSIN  RAILROAD  COMMISSION. 

EE  OSLO  POWER  &  LIGUT  COMPANY. 

[U-2333.] 

Service  —  Extenaioufi  —  Electricity. 

Rules  governinpr  addition  of  new  consumers  to  electric  lines  al- 
ready existing  and  rural  extensions  thereto,  were  authorized  to  be  placed 
on  file  by  the  Wisconsin  Commission  subject  to  complaint  as  to  their 
application  in  individual  cases. 

[January  29,  1921.] 

Applicatiox  for  approval  of  rules  for  rural  el^tric  exten- 
sions ;  rules  authorized  to  be  filed  subject  to  complaint. 

By  the  Commission:  The  Oslo  Power  &  Light  Company, 
under  date  of  Xovember  11,  1020,  submitted  to  the  Commission 
for  filing  a  set  of  proposed  rules  governing  the  addition  of  new 
consumers  to  lines  already  existing  and  rural  extensions  thereto. 

A  hearing  was  held  in  ^Nfadison.  Mr.  A.  O.  Anderson,  pres- 
ident of  the  Oslo  Power  k  Light  Company,  appeared  for  ilw: 
petitioner.  There  were  no  other  appearances.  Mr.  Anderson 
submitted,  at  the  •hearing,  an  amendment  to  the  rules  as  ori<r- 
inally  submitted  which  provided  for  a  rate  for  rural  business. 
The  amended  rules  read  as  follows: 

1.  Rural  Extension  Defined, 

Rural  extensions,  as  herein  used,  shall  include  extensions  to 
distribution  systems,  built  i)rimarily  to  serve  customers  located 
outside  the  corporate  limits  of  cities  or  villages  or  located  out- 
side other  territory  being  served  which  has  the  character  and 
density  of  population  similar  to  city  conditions. 

£.  Analysts  of  Extensions. 

When  one  or  more  propective  rural  customers  make  applica- 
tion for  electric  service,  the  utility  will  investigate  the  extension, 
P.U.R.1921B. 
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ascertain  the  iinmber  of  customers  who  can  be  advantageously 
served,  the  number  who  will  contract  for  service  under  the  temis 
herein  prescribe<K  and  will  estimate  the  construction  cost  as  de- 
fined in  paragraph  J3. 

3.  Estimates. 

Construction  cost  shall  be  estimated  under  the  following  divi- 
sions: 

(a)  General  Equipment — This  will  include  all  property  use<l 
in  stepping  up  or  stepping  down  and  transmitting  power  up  t  > 
the  local  equipment. 

(b)  Local  Equipment — This  will  include  local  distribution 
transformers  with  necessary  fuses  and  arresters,  secondary 
mains,  services  and  other  supply  equipment-  used  locally  for  cus- 
tomers. Branch  lines  extending  from  the  main  system  over 
private  lands  or  over  private  roads  to  customers  living  removed 
from  the  main  routes  will  ordinarily  be  considered  local  equip- 
ment to  be  paid  for  by  the  customer  usiiig  same. 

When  local  equipment  serves  more  than  one  customer,  the 
utility  will  apportion  the  cost  between  the  various  users  and 
each  customer  shall  pay  his  portiop  so  detennined.  Estimates 
in  all  cases  shall  include  all  material,  labor,  and  other  expense 
incurred  such  as  cartage,  storage,  handling,  and  miscellaneous 
expense. 

Estimates  shall  also  include  an  allowance  for  promotion  and 
development  expense,  enginet^ring,  purchasing,  office  and  clerical 
labor,  and  contingencies.  Unless  charged  directly  into  the  esti- 
mate an  item  not  exceeding  15  per  cent  of  all  labor  and  material 
expense  shall  be  added  to  cover  these  items.  Metering  equip- 
ment used  to  measure  customer's  consumption  of  current  shall 
be  supplied  at  the  expense  of  the  utility,  and  shall  not  be  in 
eluded  in  the  (estimates. 

4>  Payments  hi/  Customers. 

For  general  equipment. — Ordinarily  the  total  cost  of  Gen- 
eral Equipment  will  be  apportioned  equally  among  the  various 
customers  but  other  methods  of  apportioning  may  be  used  to 
meet  conditions. 

After  the  utility  has  apportioned  the  estimated  cost  of  Gen- 
P.U.R.1921B. 
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eral  Equipment  each  customer  shall  pledge  and  pay  individ- 
ually for  his  proportion. 

One  third  of  such  apportioned  cost  shall  be  paid  when  poles 
are  delivered. 

One  third  of  such  apportioned  cost  when  poles  are  erected. 
As  soon  as  the  line  is  completed  and  alive  and  when  the  actual 
cost  is  known,  the  customer  shall  pay  amounts  which,  when  add- 
ed to  the  total  payments  made  previously  will  eq^ial  the  total 
actual  cost  of  the  line  including  all  items  enumerated  in  par- 
agraph 3.  The  total  payments  made  by  each  customer  shall  be 
in  proportion  to  the  amounts  originally  pledged  by  each  and 
may  be  more  or  less  than  the  estimated  proportion  depending 
upon  the  fiaal  number  of  customers  paying  for  service  and  the 
actual  cost  of  the  general  equipment. 

For  local  equipment. — In  addition  to  the  above, .  each  custo- 
mer shall  pledge  to  pay  and  shall  pay  to  the  utility  the  total  cost 
(including  all  items  enumerated  in  paragraph  3),  of  local  equip- 
ment or  his  proportion  of  local  equipment.  This  payment  will 
be  covered  by  a  separate  contract  and  the  price  may  be  either  an 
agreed  price  or  temporarily  ai>  estimated  price  which  is  to  be 
adjusted  to  meet  actual  costs,  either  by  an  additional  payment 
by  the  customer  or  by  a  refund  to  the  customer. 

6.  The  ownership,  use,  maintenance,  operation,  replacement, 
and  entire  control  of  all  the  construction  shall  be  vested  in  the 
utility.  The  line  may  be  used  by  the  utility  for  supplying  serv- 
ice to  others,  subject  to  paragraph  (6). 

6.  When  the  original  extension  is  completed,  a  connection 
charge  shall  be  determined  which  charge  shall  be  applicable  to 
additional  rural  customers  located  directly  on  the  extension  who 
desire  connection  to  the  extension  subsequent  to  the  consumma- 
tion of  the  original  agreement 

This  connection  charge  shall  be  determined  by  dividing  the 
actual  original  construction  cost  of  the  extension  by  the  number 
of  original  customers. 

If  such  an  additional  customer  located  directly  on  the  exten- 
sion desires  connection,  he  shall  pay  the  connection  charge  to  the 
utility  plus  the  cost  of  necessary  local  equipment,  and  the  utility 
shall  make  the  connection  and  render  service.     The  difference  • 
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between  the  actual  cost  of  the  general  equipment  required  to 
servo  the  additional  customer  and  the  connection  charge  paid  by 
him  shall  be  refunded  to  all  the  customers,  including  the  addi- 
tional customers,  in  the  proportion  to  the  total  amounts  paid 
tOMrard  the  total  general  equipment  cost 

A  customer  shall  be  considered  as  located  directly  on  the  ex- 
tension if  the  cost  of  general  equipment  necessary  to  serve  him 
is  less  than  the  connection  charge. 

In  case  an  additional  customer  or  group  of  customers  desire 
a  main  line  or  branch  extension  of  an  existing  rural  line  the 
utility  will  treat  this  as  a  separate  extension. 
7.  Bates. 

The  rates  for  rural  service  shall  be 

(a)  A  rural  charge,  plus 

(b)  The  regular  urban  rates. 

(a)  Rural  charge. — The  rural  charge  shall  cover  the  amount 
by  which  the  fixed  charges,  energy  losses,  and  operating  ex- 
penses incident  to  rural  service  exceed  the  corresponding  items 
for  city  service. 

1.  Annual  rural  charge  for  extension. — The  annual  rural 
charge  for  the  extension  shall  be  equal  to: 

Ten  per  cent  of  the  total  construction  cost  of  the  extension 
plus  the  total  transformer  core  losses  per  year  computed  at  the 
utility's  power  rate  minus  13^  per  cent  of  two  times  that  part 
of  the  annual  revenue  from  the  extension  which  is  computed  at 
the  regular  urban  rates. 

2.  Annual  rural  charge  for  individual  consumer. — The  an- 
nual rural  charge  of  the  individual  consumers  will  then  be  deter- 
mined as  follows:  Fifty  per  cent  of  the  total  annual  rural 
charge  shall  be  apportioned  equally  among  the  consumers. 

Fifty  per  cent  of  the  total  annual  rural  charge  shall  be  appor- 
tioned among  the  consumers  according  to  installed  transformer 
capacity.  In  case  two  or  more  consumers  are  served  from  the 
same  transformer,  the  installed  transformer  capacity  for  each 
consumer  shall  be  considered  as  the  estimated  portion  installed 
for  the  requirements  of  each  individual. 

3.  Monthly  rural  charge. — One  twelfth  of  the  annual  rural 
charge  so  apportioned  to  each  consumer  shall  be  billed  monthly 
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by  the  utility  and  paid  by  the  consumer  as  the  monthly  rural 
charge. 

(b)  Regular  Urban  Rate.  In  addition  to  the  rural  charge 
the  consumer  shall  pay  the  regular  rates  charged  for  service  in 
the  adjacent  urban  community  where  the  extension  originates. 
This  charge  will  include  all  minimum  service  and  demand 
charges  which  are  part  of  the  urban  rates. 

S.  Annual  Adjustment  in  Rural  Charge, 

Adjustments  will  be  made  in  the  rural  charge  at  the  end  of 
each  calendar  year  to  allow  for  changes  in  the  number  of  con- 
sumers, changes  in  revenue  from  line,  changes  in  transformer 
capacity,  etc.,  and  the  rural  charge  then  fixed  shall  be  effective 
for  the  following  calendar  year. 

9,  Lines  Already  Completed. 

The  lines  extending  from  the  city  limits  of  Manitowoc 
through  Manitowoc  Rapids,  Clarks  Mills,  Valders,  to  St 
Xazianz,  Whitelaw,  and  Cato  and  the  proposed  line  to  Reeds- 
ville  shall  be  termed  "Main  Lines."' 

All  other  lines  are  built  primarily  for  farmers  and  shall  be 
termed  "Rural' Lines."  This  included  the  lines  known  as  "Sil- 
ver Lake,"  "Xewton  and  Liberty,"  and  "Cato  Falls,"  and  all 
other  similar  lines. 

The  general  equipment  charge  for  main  lines  shall  be  $125. 

The  local  equipment  charge  on  main  lines  shall  be  the  same 
as   (b)   paragi'aph  3  for  rural  extensions. 

The  general  equipment  charge  on  rural  extension  lines  already 
completed  shall  be  $200. 

The  local  equipment  charge  on  rural  lines  already  completed 
shall  be  the  same  as  (b)  paragraph  3  for  rural  extensions. 

10.  Rural  Extensions  t'^eriing  More  than  One  Class  of  Business. 
In  case  an  extension  is  constructed  for  or  used  jointly  to  sup- 
ply more  than  one  class  of  business  the  utility  will  apportion  the 
cost  of  that  part  of  the  general  equipment  which  is  used  jointly 
and  will  determine  the  various  connection  charges  to  be  made. 

11.  Construction  shall  ccnform'*to  good  practice  and  shall  be 
equal  or  better  than  the  minimum  standards  required  by  the 
Rate  Commission. 
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12.  Exte)ision  from  High  Voltage  Transmission  Line. 

Kural  extensions  from  transmission  lines  of  over  15,000  volts 
Avill  bo  considered  special  by  the  utility  because  of- the  operatinj^ 
and  construction  features  involved. 

JS,  Access  to  Customer  s  Premises. 

The  utility  shall  have  the  right  at  all  times  to  make  an  exam- 
ination of  apparatus  and  material  placed  by  it  on  the  premises 
of  the  customer,  and  to  make  changes  and  improvements  as  shall 
be  in  its  opinion,  necessary  for  the  proper  operation  of  the  in- 
stallation, at  such  times  as  may  be  mutually  agreed  upon. 

J-4.  Inspection  of  Installation. 

The  utility  shall  have  the  right  at  all  times  to  make  an  exam- 
ination of  installation  of  lights,  motors  and  other  apparatus  of 
the  customer  and  it  may  refuse  to  make  connection  or  give  serv- 
-  ice  unless  the  installation  is  in  proper  condition  to  receive  and 
to  utilize  the  same.  The  customer  shall  not  make  any  change  in 
his  installation  which  may  harmfully  affect  the  operation  of  the 
utility's  apparatus  without  consent  of  the  utility. 

15.  Continuity  of  Service. 

The  customer  understands  and  agrees  that  service  will  be  fur- 
nished from  a  single  line  and  that  service  may  be  interrupted 
from  time  to  time  due  to  accidents  or  making  of  repairs.  The 
utility  will  use  reasonable  diligence  in  furnishing  an  uninter- 
rupted and  regular  supply  of  electric  energy. 

16.  City  Billet. 

Rules  applying  to  the  utility's  city  service  except  as  hereinbe- 
fore modified,  shall  also  apply  in  general  to  rural  service. 

17.  Default. 

If  the  customer  defaults  in  payments  of  bills  or  fails  to  com- 
ply w^ith  the  utility's  rules  after  specific  notice  has  been  given, 
the  utility  may  disconnect  service  and  remove  its  meter  and 
equipment  and  the  local  equipment  supplying  the  customer. 

18.  Modification  of  These  Rules  and  Rates. 

It  is  understood  that  the  foregoing  rules  and  rates  may  be 
modified  from  time  to  time  subject  to  the  approval  of  the  Rail- 
road Commission  of  Wisconsin. 
P.U.R.1921B. 
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As  the  foregoing  rules  are  substantially  in  line  with  others 
which  have  been  accepted  for  filing  it  is  our  opinion  that  these 
rules  are  reasonable  and  should  be  accepted  in  the  usual  manner. 

Under  rule  "3  Estimates"  the  definition  of  "general  equip- 
ment" is  somewhat  indefinite.  It  should  be  understood  that  the 
property  referred  to  includes  only  the  equipment  necessary  for 
the  exclusive  use  of  the  rural  consumers  when  lines  are  purely 
rural  lines,  or,  in  case  rural  consumers  are  served  from  trans- 
mission lines  the  construction  of  which  would  not  be  justified  by 
the  business  to  be  secured  in  the  urban  communities  served,  that 
the  property  referred  to  includes  only  such  part  of  the  transmis- 
sion line  as  may  be  justly  apportioned  to  the  rural  busine^.  It 
is  understood  that  in  case  of  failure  of  the  parties  to  agree,  this 
apportionment  will  l)e  made  by  the  Railroad  Commission. 

It  is  also  definitely  understood  that  this  order  does  not  grant 
a  rate  increase  on  business  served  or  contracted  for  prior  to  the 
date  of  the  order  and  that  this  order  does  not  permit  the  appli- 
cation of  the  rural  charge  to  such  business  unless  the  rural  charge 
shall  have  been  a  part  of  the  contract. 


UNITED  STATES  SUPREME  COURT. 

ST.  LOUIS  &  SAN  FRANCISCO  EAILWAY  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION  OF  MISSOURI. 

[No.  117.] 

(—  U.  S.  — ,  65  L.  ed.  — ,  41  Sup.  Ct.  Rep.  192.) 

Interstate  commerce  ^  Interference  ^  Local  detours. 

When  local  railroad  service  is  adequate,  through  Hrains  should 
not  make  a  detour  to  render  additional  service  to  the  detriment  of 
interstate  commerce. 

(Pitney  and  Clarke,  J.J.,  dissent.) 

[January  17,  1921.] 

Writ  of  error  to  review  a  judgment  aflSrming  a  judgment  up- 
holding a  Public  Service  Commission  order  directing  the  restora* 
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tion  of  through  trains  on  an  indirect  route;  judgment  reversed 
and  cause  remanded  for  further  proceedings. 

See  same  case  below,  277  Mo.  264,  P.U.R.1919D,  185,  210 
S.  W.  72. 

Appearances:  William  F.  Evans  and  Edward  T.*  Miller  for 
plaintiff  in  error;  James  D.  Lindsay  and  R.  Peri*y  Spencer  for 
defendant  in  error. 

.    Mr.  Justice  McReynolds  delivered  the  opinion  of  the  court: 

Plaintiff  in  error's  main  line  extends  from  St.  Louis  to  Mem- 
phis,— 305  miles.  As  originally  constructed  it  turned  sharply 
southeastward  at  Hayti,  Missouri, — 220  miles  from  St.  Louis, — 
ran  thence  7  miles  to  Caruthersville,  a  city  of  four  thousand 
people,  thence  southwestward  9  miles  to  Grassy  Bayou,  and 
thence  south.  A  "cut-off"  between  Hayti  and  Grassy  Bayou — 
6  miles — became  part  of  the  main  line  in  1904,  and  thereafter 
through  freight  and  night  passenger  trains  passed  that  way. 
The  through  day  passenger  trains — Nos.  801  and  802 — contin- 
ued to  move  along  the  old  line  until  August,  1913,  when  they 
were  routed  over  the  ''cut-off."  At  the  same  time  two  new  daily 
passenger  trains  were  put  on  and  operated  between  Blytheville, 
Arkansas,  and  Cape  Girardeau,  Missouri,  by  way  of  Caruthers- 
ville. 

The  Missouri  Public  Service  Commission  directed  the  rail- 
way company  to  restore  trains  801  and  802  to  the  route  followed 
prior  to  1913,  and  the  state  supreme  court  approved  this  action. 
We  are  asked  to  declare  the  order  invalid  because  it  unduly  bur- 
dens interstate  commerce.     The  point  is  well  taken. 

Fourteen  local  daily  passenger  trains  move  in  and  out  of 
Caruthersville, — seven  each  way.  Some  of  these  make  close 
connections  with  all  through  trains  at  Hayti.  These  locals  do 
not  carry  equipment  of  the  highest  class,  but  apparently  they 
afford  fair  facilities  for  reaching  and  leaving  Caruthersville 
without  serious  delay  or  great  inconvenience.  If  deficient  in 
schedule  or  equipment  there  is  an  easy  remedy  by  means  other 
than  detours  of  the  through  trains.  . 

The  applicable  general  doctrine  has  been  often  considered, 
and  in  Chicago,  B.  &  Q.  R.  Co.  v.  Railroad  Commission,  237 

P.U.R.1921B. 


Digitized  by  VjOOQIC 


506  UNITED  STATES  SUPREME  COURT. 

U.  S.  220,  226,  59  L.  ed.  926,  930,  P.U.R.1915C,  309,  35  Sup. 
Ct.  Eep.  560,  this  court  said : 

"In  reviewing  the  decision  we  may  start  \vith  certain  prin- 
ciples as  established:  (1)  It  is  competent  for  a  state  to  require 
adequate  Ideal  facilities,  even  to  the  stoppage  of  interstate  trains 
or  the  rearrangement  of  their  schedules.  (2)  Such  facilities 
existing, — that  is,  the  local  conditions  being  adequately  met, — 
the  obligation  of  the  railroad  is  performed,  and  the  stoppage  of 
interstate  trains  becomes  an  improper  and  illegal  interference 
with  interstate  commerce.  (S)  And  this,  whether  the  interfer- 
ence be  directly  by  the  legislature  or  by  its  command,  through 
the  orders  of  an  administrative  body.  (4)  The  fact  of  local 
facilities  this  court  may  determine,  such  fact  being  necessarily 
involved  in  the  determination  of  the  Federal  question  whether 
an  order  concerning  an  interstate  train  does  or  does  not  directly 
regulate  interstate  commerce  by  imposing  an  arbitrary  require- 
m.ent.  Gladson  v.  Minneosta,  166  U.  S.  427,  41  L.  ed.  1064, 
17  Sup.  Ct.  Rep.  627;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  17.3 
r.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465;  Atlantic  Coast 
Line  R.  Co.  v.  Xorth  Carolina  Corp.  Commission,  206  U.  S.  1, 
51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398;  Missouri 
P.  R.  Co.  V.  Kansas,  216  U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct. 
Rep.  330;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois,  177  U. 
S.  514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722;  Mississippi  R. 
Commission  v.  Illinois  C.  R.  C^o.  203  U.  S.  335,  51  L.  ed.  209, 
27  Sup.  Ct.  Rep.  90;  Atlantic  Coast  Line  R.  Co.  v.  Wharton, 
207  U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep.  121.'^ 

Considering  the  facts  disclosed,  we  think  it  plain  that  the 
fourteen  local  passenger  trains  meet  the  reasonable  requirements 
of  Caruthersville,  and  that  the  Commission's  order  unduly  bur- 
dens interstate  commerce.  Compliance  with  it  would  require 
the  railway  to  maintain  16  more  miles  of  track  at  the  high  stand- 
ard essential  for  the  through  trains,  and  to  move  the  latter  10 
miles  further,  with  consequent  delay  and  inconveniences  all 
along  the  line.  The  burden  certainly  would  not  be  less  serious 
than  thoae  which  were  condemned  in  some,  if  not  all,  of  the 
causes  above  referred  to. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
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cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Mr.  Justice  Pitney  and  ilr.  Justice  Clarke  dissent. 


UNITED  STATES  SUPREME  COURT. 

W.  S.  BULLOCK,  CIRCUIT  JUDGE  et  al. 

V. 

STATE  OF  FLORIDA  EX  REL.  RAILROAD  COMMISSION 

et  al. 

[No.  262.} 
(—  U.  S.  — ,  65  L.  ed.  —,  41  Sup.  Ct.  Rep.  193.) 

Appeal  and  revictv  —  Certiorari  —  Constitutional  law. 

1.  A  writ  of  certiorari  is  the  proper  remedy  to  review  the  judg- 
ment of  a  state  court  in  granting  a  writ  of  prohibition,  which  might 
violate  the  14th  Amendment  of  the  Constitution  of  the  United  States. 

ConstituHonal  law  —  Mortgage  foreclosure  —  Decree, 

2.  A  purchaser,  at  a  foreclosure  sale,  acquires  the  rights  of  the 
mortgagor  and  a  prohibition  excluding  from  the  decree  words  purport- 
ing to  authorize  dismantling  a  railroad,  does  not  cut  down  the  pur- 
chaser's rights  and  does  not  violate  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 

Constitutional  latr  —  Appeal  and  review  —  Error, 

3.  Although  a  state  court  may  have  acted  on  questionable  or 
erroneous  postulates,  if  there  is  no  violation  of  the  Constitution,  such 
action  would  not  call  for  reversal  by  a  Federal  Court. 


Abandonment  ^  Railroads  — >  Operation  at  a  loss. 

Discussion  of  the  right  of  railroad  owners  to  stop  operations  in- 
stead of  continuing  at  a  loss,  p.  — . 

[January  17,  1921.] 

Writ,  of  error  and  petition  for  certiorari,  to  have  the  circuit 
court  review  a  judgment  granting  a  prohibition  forbidding  a 
circuit  court  to  confirm  a  mortgage  foreclosure  sale;  writ  of 
error  dismissed,  writ  of  certiorari  granted,  and  judgment  af- 
firmed. 

See  same  case  below,  —  Fla.  — ,  8  A.L.K.  232,  P.U.R1920A, 

406,  82  So.  866. 
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The  facts  are  stated  in  the  opinion. 

Appearances :  George  C.  Bedell,  for  plaintiffs  in  error ;  Dozier 
A.  De  Vane,  for  defendants  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
[1]  This  is  a  proceeding  by  the  relators,  seeking  a  prohibition 
forbidding  a  state  judge  of  a  lower  court  to  confirm  a  sale  of  a 
railroad  "for  the  purpose  of,  and  with  the  privilege  on  the  part 
of  the  purchaser  of  dismantling  the  same,''  as  authorized  by  a 
foreclosure  decree.  The  trustee  of  the  mortgage  *nnder  fore- 
closure was  made  a  party  to  the  proceeding,  and  demurred  up- 
on the  ground  that  the  prohibition  \vould  deprive  him  of  his 
property  without  due  process  of  law,  contrary  to  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States.  The  supreme 
court  of  Florida  granted  the  prohibition  ( — •  Fla.  — ,  8  A.L.R. 
232,  P.IJ.R.1920A,  406,  82  So.  886),  and  thereupon  this  de- 
fendant sued  out  a  writ  of  error  and  filed  a  petition  for  a  writ 
of  certiorari  from  this  court.  Action  upon  the  latter  was  post- 
poned to  the  hearing  on  the  writ  of  error.  Certiorari  being  the 
only  'remedy,  the  petition  is  granted,  as  the  case  is  deemed  a 
proper  one  to  be  reviewed. 

The  road  concerned  is  that  of  tne  Ocklawaha  Valley  Eailroad 
Company.  It  succeeded  by  foreclosure  of  a  previous  mortgage 
to  a  logging  road,  and  gave  the  present  mortgage  to  Hood,  one 
of  the  plaintiffs  in  error,  in  trust  for  the  bondholders.  The 
bonds  are  held  by  the  Assets  Realization  Company.  Before  the 
present  bill  for  foreclosure  was  filed,  the  railroad  company  had 
applied  to  the  Railroad  Commission  for  leave  to  cease  opera- 
tions, had  been  refused,  and  the  state,  by  the  Railroad  Commis- 
sion, had  obtained  an  injunction  forbidding  the  dismantling  of 
the  road,  and  requiring  it  to  go  on.  It  ceased  operations,  how- 
ever, on  December  7,  1917.  On  December  10,  1917,  the  bill  to 
foreclose  was  filed.  On  the  same  day  the  state  filed  a  bill  iu 
the  same  court,  ancillary  to  its  other  bill,  asking  for  a  receiver 
to  operate  the  road  until  further  order,  and  a  few  days  later 
sought  to  have  its  bill  consolidated  with  the  foreclosure  suit. 
This  was  denied  and  the  state's  bill  was  dismissed.  The  decree 
of  foreclosure  complained  of  was  entered  on  December  24,  1917, 
but  on  January  22,  1918,  in  deference  to  the  state's  contention 
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that  the  road  could  be  nrn  at  a  profit,  although  the  state  had 
not  been  admitted  formally  as  a  party,  H.  S.  Cummings  was  ap- 
pointed a  receiver,  he  being  the  most  'available  man,  and  being 
able,  by  his  connections,  to  give  the  road  a  good  deal  of  business 
in  the  way  of  carrying  lumber.  After  nearly  a  year's  trial,  the 
court  was  satisfied  that  the  road  could  not  go  on,  and  thereupon 
ordered  a  sale,  which  was  made  on  February  3,  1011).  On  Marcli 
27,  1910,  the  court  admitted  the  state  as  a  party,  and  informed 
counsel  that  if  it  turned  out,  as  the  receiver  and  state  insisted, 
"that  the  road  was  operating  so  as  to  pay  expenses  of  operation 
and  the  taxes,  and  had  some  reasonable  show  for  business,  the 
sale  would  not  be  confirmed/'  On  May  5,  1910,  the  court  en- 
tered an  order  finding  that  the  road  was  hopelessly  insolvent 
and  could  not  be  operated  so  as  to  have  any  net  income  whatever, 
but  postponing  confirmation  of  the  sale  until  May  12th,  before 
which  time  the  proceedings  for  prohibition  were  begun. 

The  foreclosure  decree  of  December  24,  1917,  provided  for 
a  first  offer  of  the  road  to  be  used  as  a  common  carrier,  but  if 
less  than  $200,000  was  bid,  there  was  to  be  a  second  offer,  with 
the  privilege  of  dismantling.  If,  however,  the  bid  on  the  second 
offer  did  not  exce^ed  by  $100,000  the  bid  under  the  first  offer, 
if  there  was  one,  the  bid  under  the  first  offer  was  to*  be  accepted. 
The  trustee  for  bondholders  was  authorized  to  use  the  indebted- 
ness of  the  company  in  bidding,  and  to  apply  his  bid,  if 'accepted, 
to  the  same.  There  was  no  bid  on  the  first  offer,  and  the  As- 
sets Realization  Company  bought  the  property  under  the  sec- 
ond. The  prohibition  is  against  confirming  the  sale,  and  against 
so  much  of  the  foreclosure  decree  as  authorized  the  second  offer, 
or  dismantling  the  road.  The  ground  of  decision  was  that,  in 
the  absence  of  statute,  a  railroad  company  has  no  right  to  divert 
its  property  to  other  uses  without  the  consent  of  the  state,  and 
that  the  lower  court  had  no  jurisdiction  to  make  the  prohibited 
portion  of  the  decree  in  a  proceeding  to  which  the  state  was  not 
a  party  until  after  the  decree  had  been  made. 

It  is  not  questioned  that  the  lower  court  had  jurisdiction  of 
the  foreclosure,  and  it  is  not  suggested  that  any  statute  forbids 
the  decree  that  was  made.  The  decision  of  the  court  proceeds 
upon  a  doctrine  as  to  the  duty  of  the  railroad  company, — again* 
r.U.R.1921B. 
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a  duty  not  based  upon  statute, — and  although  stated  in  terms  of 
jurisdiction,  depends  entirely  upon  a  determination  of  what  the 
rights  of  the  company  are.  If  the  company  had  the  right  to 
stop  its  operations  and  dismantle  its  road,  we  do  not  under- 
stand that  it  is  doubted  that  the  decree  might  embody  that  right 
in  its  order  of  sale.  If  we  are  correct,  the  word  "jurisdiction'* 
must  not  prevent  a  further  consideration  of  the  case.  Kennev 
V.  Supreme  Lodge,  L.  O.  M.  252  U.  S.  411,  414,  415,  64  L.  ed. 
638,  640,  641,  40  Sup.  Ct.  Rep.  371. 

Apart  from  statute  or  express  contract,  people,  who  have  put 
their  money  into  a  railroad,  are  not  bound  to  go  on  with  it  at  a 
loss  if  there  is  no  reasonable  prospect  of  profitable  operation  in 
the  future.  Brooks-Scanlon  Co.  v.  Railroad  Commission,  251 
IL  S.  396,  64  L.  ed.  323,  P.U.R.1920C,  579,  40  Sup.  Ct.  Rep. 
183.  No  implied  contract  that  they  will  do  so  can  be  elicited 
from  the  mere  fact  that  they  have  accepted  a  charter  from  the 
state,  and  have  been  allowed  to  exercise  the  power  of  eminent 
domain.  Suppose  that  a  railroad  company  should  find  that  its 
road  was  a  failure,  it  could  not  make  the  state  a  party  to  a  pro- 
ceeding for  leave  to  stop,  and  A^hether  the  state  would  proceed 
would  be  for  the  state  to  decide.  The  only  remedy  of  the  com- 
pany would  Be  to  stop ;  and  that  it  would  have  a  right  to  do  with- 
out the  consent  of  the  state  if  the  facts  were  as  supposed.  Pur- 
chasers of  the  road  by  foreclosure  would  have  the  same  right. 

[2]  But  the  foreclosure  was  not  a  proceeding  in  rem,  and 
could  confer  no  rights  except  those  existing  in  the  mortgagor. 
A  purchaser  at  the  sale  would  acquire  all  such  right  as  the  mort- 
gagor had  to  stop  operations,  whatever  words  were  used  in  the 
decree,  and,  whatever  the  words,  would  get  no  more.  The  pro- 
hibition excluding  from  the  decree  the  words  purporting  to  au- 
thorize dismantling  the  road  did  not  cut  down  the  future  pur- 
chaser's rights,  any  more  than  did  the  presence  of  those  words 
enlarge  them.  Therefore,  the  action  of  the  supreme  court  is 
not  open  to  objectfon  under  the  Constitution  of  the  United 
States,  although  it  may  be  that  it  hardly  would  have  been  taken 
if  the  authority  to  dismantle  had  not  sounded  more  absolute  than 
it  could  be  in  fact,  considering  the  nature  of  the  proceeding. 
Without  previous  statute  or  contract,  to  compel  the  company 
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to  keep  on  at  a  loss  would  be  an  unconstitutional  taking  of  its 
property.  But  the  prohibition  does  not  compel  the  company  to 
keep  on,  it  simply  excludes  a  form  of  authority  from  the  decree 
that  gives  the  illusion  of  a  power  to  turn  the  property  to  other 
uses  that  cannot  be  settled  in  that  case. 

[3]  As  the  state  voluntarily  made  itself  a  party  to  the  fore- 
closure suit  before  the  decree  went  into  effect,  as  indeed  the  de- 
cree never  has,  it  might  seem  that  the  state  ought  to  be  bound 
in  a  way  that  otherwise  it  would  not  be.  But  if,  in  a  revisory 
proceeding,  the  higher  state  court  says  that  the  state  should  not 
be  boimd,  and  that  the  decree  was  wrong  in  this  particular,  that 
i8  a  local  question  with  which  we  have  nothing  to  do.  The  re- 
sult is  that  although  the  state  court  may  have  acted  on  question- 
able or  erroneous  postulates,  there  is  nothing  in  its  action  that 
calls  for  a  reversal  of  its  judgment. 

Writ  of  error  dismissed. 

Writ  of  certiorari  granted. 

Judgment  affirmed. 


ARKANSAS  CORPORATfOX  COMMISSION. 

J.  M.  BENTLEY  et  al. 

V. 

MISSOUEI  PACIFIC  RAILROAD  COMPANY  et  al. 

[Case  No.  339.] 

Service  —  Jurisdiction  of  Commission  —  Union  stations. 

Under  §  5  of  the  Act  571,  authorizing  the  Arkansas  Commission  to 
require  utilities  to  furnish  adequate  facilities,  the  Commission  has  the 
power  to  require  the  construction  of  a  union  passenger  station  in  a 
place  that  is  not  a  city  of  the  first  or  second  class,  notwithstanding 
the  provision  of  §  5  of  the  Act  of  1909,  authorizing  the  Commission  to 
require  the  building  and  maintaining  of  passenger  or  freight  stations 
in  cities  of  the  first  and  second  class. 

[December  27,  1920.] 

Petition  for  the  building  of  a  new  union  depot  at  Hoxie; 
granted. 
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Appearances :  W.  P.  Smith  for'  Complainants ;  W.  J.  Orr 
for  St.  Louis-San  Francisco  Railway  Company  and  Samp  Jen- 
nings for  Missouri  Pacific  Railroad  Company. 

Wood,  Chairman:  On  September  20,  1930,  J.  M.  Bentley 
and  more  than  fifteen  other  bona  fide  residents  of  the  commun- 
ity affected  filed  with  the  Arkansas  Corporation  Commission  a 
petition  in  which  it  was  asked  that  said  Commission  set  down 
for  a  hearing  the  question  of  requiring  the  St.  Louis-San  Fran- 
cisco Railway  Company  and  the  Missouri  Pacific  Railroad  Com- 
pany to  build  a  new  imion  depot  at  Iloxie  so  that  the  traveling 
public  might  be  properly  served.  In  said  petition,  it  was  alleged 
that  Hoxie  was  the  second  largest  ticket  office  in  the  state  when 
judged  by  the  amount  of  ticket  sales  and  the  accommodations 
were  exceedingly  bad. 

The  Commission  docketed  said  petition  for  a  hearing  and 
set  the  date  for  same  as  Wednesday,  October  20,  1920,  in  the 
offices  of  the  Commission,  Xew  State  Capitol  building,  city  of 
Little  Rock,  all  parties  being  served  with  due  and  legal  notice. 
The  hearing  was  later  continued  and  conducted  in  the  offices  of 
the  Commission  on  Wednesday,  December  8,  1920. 

At  the  hearing  an  amendinent  to  the  original  petition  was 
filed  in  which  it  was  stated  that  Hoxie  was  situated  in  the  east- 
ern district  of  Lawrence  county,  Arkansas;  that  the  main  line 
of  the  said  Missouri  Pacific  Railroad  crosses  the  main  line  of 
the  said  St.  Louis-San  Francisco  Railway  and  that  a  branch 
of  the  said  St.  Louis-San  Francisco  Railway  was  operated  from 
said  town  of  Hoxie  through  Pocahontas  and  Poplar  Bluff,  Mis- 
souri, into  the  citv  of  St.  Louis. 

It  was  further  alleged  that  it  was  impossible  for  said  petition- 
ers to  approximate  the  great  number  of  people  who  transfer 
from  one  road  to  another  or  from  one  train  to  another  at  Hoxie ; 
that  there  were  times  when  great  throngs  of  people  were  engaged 
in  getting  off  of  trains  to  change  roads ;  that  they  were  required 
to  wait  for  trains  and  with  the  facilities  now  furnished  by  said 
railroads  for  the  caring  of  such  passengers,  together  with  peti- 
tioners and  other  passengers  taking  transportation  upon  said 
roads,  the  traveling  public  was  very  greatly  annoyed,  incon- 
venienced, and  exposed  to  all  kinds  of  weather  and  were  thereby 
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endangered  in  health;  that  the  sanitary  condition  of  the  prem- 
ises heretofore  maintained,  and  now  maintained,  by  the  said  rail- 
roads, as  station  facilities,  have  been  and  are  very  bad.  Where- 
fore, petitioners  prayed  that  said  railroads  be  required  to 
construct  and  maintain  such  depot,  consisting  of  adequate  space 
for  waiting  rooms  for  white  and  colored  passengers,  sheds,  ticket 
offices,  lavaratories  and  other  equipment  necessary  to  adequately 
facilitate  the  public  needs  within  a  reasonable  time,  and  for 
all  other  proper  relief. 

Defendants  filed  an  answer  in  which  it  was  alleged  that  the 
present  depot  facilities  for  freight  and  passenger  service  at  Hoxie 
are  reasonably  sufficient  for  the  present  business;  that  the  cap- 
ital account  of  both  defendants  is  very  small  at  the  present  time 
and  that  the  public  can  be  better  served  by  using  all  of  said 
capital  accounts  for  the  construction  of  locomotives  and  cars  for 
the  purpose  of  meeting  extraordinary  demand  for  transporta- 
tion; that  a  new  modem,  up-to-date  union  station  at  Hoxie 
would  cost  many  thousand  dollars;  that  these  defendants  would 
have  to  borrow  money  to  build  same  and  that,  undfer  the  present 
money  stringency,  it  is  impossible  for  these  defendants  to  borrow 
money  at  a  reasonable  rate  of  interest;  that  it  is  to  the  best  in- 
terests of  the  public  generally  that  these  defendants  postpone 
for  the  present  the  building  of  all  new  stations  and  like  improve- 
ments, until  such  time  as  it  shall  have  been  able  to  provide  suf- 
ficient cars  and  locomotives  to  reasonably  satisfy  the  require- 
ments of  the  public;  that  the  town  of  Hoxie,  Arkansas,  is  an 
incorporated  town  and  not  a  city  of  the  first  or  second  class,  and 
for  that  reason,  the  Commission  has  no  authority,  under  the 
statute,  to  hear  and  determine  this  cause. 

A  petition  was  filed  by  the  defendant  companies  which  w^as 
signed  by  thirty-two  residents  of  Hoxie,  addressed  to  the  Com- 
mission, in  which  the  gtatement  was  made  that  it  had  come  to 
the  notice  of  the  undersigned  that  a  petition  had  been  presented 
to  the  Commission  praying  that  it  require  the  Missouri  Pacific 
Railroad  Company  and  the  St.  Louis-San  Francisco  Railway 
Company  to  build  a  new  union  passenger  station  at  Hoxie,  and 
as  mtich  as  said  signers  would  naturally  like  to  see  a  more  mod- 
em and  ornamental  station  building,  but  recognizing  the  fact 
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that  for  several  years  past  the  railroads  have  been  foi-ced  to 
operate  at  a  loss  and  compelled,  therefore,  during  such  period 
to  defer  needed  vital  improvements,  such  as  building  of  addi- 
tional tracks,  engines,  cars,  automatic  block  signals,  repair  shops 
commensurate  with  growing  transportation  needs,  and  trans- 
p»ortation  being  second  to  the  primal  necessity  for  the  mainte- 
nance of  life,  which  is  agi'iculture ;  that  the  country's  main  trans- 
portation machine  was  only  partially  functioning  and  that  the 
first  and  most  urgent  need  in  the  reconstruction  and  readjust- 
ment of  the  arteries  of  commerce  was  to  provide  essential  facil- 
ities to  properly  move  the  fuel,  grain,  and  other  commodities 
necessary  for  the  maintenance  of  industrial  life.  Said  signers 
felt  that  the  existing  station  building  with  some  added  facilities, 
which  had  been  assured  would  be  provided  shortly,  would  prove 
adequate  for  present  needs  and,  therefore,  were  opposed  to  re- 
quiring the  said  railroads  to  build  a  new  depot  at  this  time. 

Relative  to  that  portion  of  the  answer  of  the  defendants  in 
which  it  was  alleged  that  the  town  of  Hoxie,  Arkansas,  is  an 
incorporation  town  and  not  a  city  of  the  first  or  second  class  and 
for  that  reason,  the  Commission  has  no  authority,  under  the 
statute,  to  hear  and  determine  the  cause,  the  Conunission  holds' 
that  the  position  of  the  railroad  companies  is  not  well  taken. 
While  the  Act  of  the  legislature  of  1909,  approved  May  27th, 
§  5  provides  that  the  Railroad  Commission  of  Arkansas  shall 
have  power  to  require  the  building  and  maintaining  of  union 
passenger  or  freight  stations  by  two  or  more  railroads  in  any 
city  of  the  first  or  second  class  in  this  state,  when  the  business 
and  conditions  in  said  city  justify  or  requires  such  facilities, 
and  the  making  of  any  order  for  the  erection  and  maintaining 
of  any  such  union  passenger  or  freight  depots,  or  both,  shall  be 
prima  facie  evidence  of  the  need  of  such  facility  f\/id  reasonable- 
ness of  such  requirement,  it  is  the  opinion  of  this  Commission 
that  the  enactment  was  not  necessary  in  the  first  instance  to  give 
the  old  Railroad  Commission  jurisdiction  of  the  subject.  This 
Commission  is  of  the  opinion  that  under  its  general  powers  it 
had  authority  to  require  the  building  of  union  passenger  sta- 
tions by  common  carriers  under  the  Act  creating  the  Railroad 
Conunission,  §  5,  of  Act  571,  under  which  the  Corporation 
P.U.R.1921B. 
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Commission  is  now  functioning,  provides  that  every  person, 
firm,  or  corporation  engaged  in  a  public  service  business  in  this 
state  shall  establish  and  maintain  adequate  facilities.  The  Com- 
mission concludes  that  this  section  is  sufficiently  broad  to  give 
it  jurisdiction  and  power  to  require  one  or  more  persons,  firms 
or  corporations  engaged  in  a  public  service  business  to  establish 
and  maintain  adequate  and  suitable  facilities  for  the  public  in- 
terest. The  Commission,  therefore,  overrules  this  motion  and 
holds  that  it  has  jurisdiction  to  hear  and  determine  the  cause. 

Defendant  railroads  filed  with  the  Commission  a  blue  print 
showing  certain  additions  that  they  were  agreeable  to  making 
to  th^  station  at  the  present  time  and  stated  that  said  additions 
would  represent  an  expenditure  in  money  of  approximately  $6,- 
000.  The  Commission  is  of  the  opinion  that  the  additions 
would  not  prove  sufficient  or  adequate  and  would  not  be  satis- 
factory to  the  patrons  of  the  railroads  located  at  Hoxie  or  to  the 
general  traveling  public  that  use  the  station  as  a  transfer  point. 
It,  therefore,  concludes  that  it  should  not  approve  the  plans  as 
submitted  for  additions. 

At  the  hearing  much  oral  testimony  was  introduced  relative 
to  the  condition  of  the  present  station  facilities  at  Hoxie  and  the 
weight  of  the  testimony  was  to  the  effect  that  the  present  station 
is  not  only  insufficient  in  size  to  accommodate  the  traveling  pub- 
lic, but  that  it  is  unsanitary  and  its  general  condition  is  such 
that  could  not  be  termed  adequate.  The  station  has  been  in  use 
for  quite  a  number  of  years  and  has  been  added  to  from  time  to 
time.  The  size  of  the  general  waiting  room  at  the  present  time 
is  39.6  X  22.9  feet.  Testimony  shows  that  an  average  of  four 
hundred  passengers  are  accommodated  by  this  station  each  day. 
It  is  one  of  the  main  transfer  points  for  passengers  within  th^ 
state  and  for  years  there  have  been  complaints  to  this  Commis- 
sion relative  to  the  inadequacy  of  the  station  facilities  provided 
by  the  railroads.  The  Commission  concludes,  upon  the  testi-^ 
mony,  that  it  would  be  justified  in  finding  that  the  present  sta- 
tion facilities  are  inadequate  and  insufficient,  and  it  so  finds. 

The  Commission  recognizes  that  there  is  much  merit  in  the 
contention  of  the  carriers  that  there  is  a  stringency  in  the 
money  market  and  that  by  reason  of  the  high  cost  of  building 
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material  and  labor  that  economic  conditions  are  not  favorable, 
at  the  present  time,  for  new  buildings.  It  also  recognizes  that 
the  carrier  since  the  war  strain  should  have  a  reasonable  time  in 
which  to  rehabilitate  its  lines,  giving  special  attention,  at  this 
time,  to  the  question  of  providing  more  rolling  stock,  both  cars 
and  locomotive  power,  and  track  maintenance.  In  view  of  this 
fact  the  carriers  will  be  given  six  months  from  January  1,  1921, 
in  which  to  file  plans  with  this  Commission  for  its  approval  and 
until  January  1,  1922,  to  commence  work  on  a  new  modem 
station.  The  order  will  provide  that  the  work  shall  be  completed 
previous  to  July  1,  1922. 

An  order  in  keeping  with  these  findings  will  follow. 

All  Com'missioners  concur. 


ARKANSAS  CORPORATION  COMMISSION. 

BE  SOUTHWESTERN  BELL  TELEPHOXE  COMPANY, 
[Case  No.  154.] 

Betum  —  Beasonahleneaa  —  Comparison  of  values  and  earnings, 

1.  The  comparison  of  book  values  and  earnings  of  a  telephone  com- 
pany in  the  entire  state  to  that  in  other  states  is  immaterial  on  the 
question  of  the  fair  value  of  the  property  used  and  useful  in  furnish- 
ing telephone  service  in  a  specified  municipality,  and  the  fixing  of  a 
reasonable  rate  for  such  service. 

Valuation  —  Basis  —  Booh  value. 

2.  While  book  value  is  a  factor  to  be  considered  in  arriving  at  fair 
value,  it  should  not  be  given  the  \veight  of  reproduction  new,  less  depre- 
ciation value. 

Valuation  —  Beproduction  cost  —  Average  prices. 

3.  It  is  not  fair  to  the  consumer  to  fix  rates  on  present  costs,  and 
therefore,  in  ascertaining  the  rate  base,  the  Arkansas  Commission  ascer- 
tained the  average  cost  spread  over  a  five-year  period. 

Valuation  —  Going  value. 

4.  The  cost  of  establishing  business  is  an  element  of  value  to  be 
considered  in  arriving  at  the  rate  base. 

Valuation  —  Worlcing  capital. 

5.  Working  capital  is  an  element  of  value  to  be  considered  in  arriv- 
ing at  the  rate  base. 

Betum  —  Operating  expenses  —  Telephone  depreciation. 

6.  In  ascertaining  the  operating  expenses  of  a  telephone  company 
r.U.R.1921B. 
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for  rate-making  purposes,  an  allowance  of  6.4  per  cent  was  made  for 
depreciation  on  the  total  physical  property. 

Beturti  —  Telephones  —  Percentage. 

7.  In  determining  the  reasonableness  of  a  proposed  increase  in 
telephone  rates,  a  return  of  6.17  per  cent  on  the  rate  base  was  held 
not  luireasonable. 

Beturn  —  Operating  expenses  —  Four  and  one^half  per  cent  license 
agreetnent. 

8.  In  determining  the  reasonableness  of  the  operating  expenses 
of  a  telephone  company  in  a  rate  proceeding,  payments  made  to  the 
American  Telephone  A.  Telegraph  Company  under  the  4i  per  cent  li- 
cense agreement  were  held  reasonable. 

[December  31,  1920.] 


Application  for  permission  to  increase  telephone  rates  in  the 
city  of  Fort  Smith ;  granted. 

Appearances :  D.  A.  Frank,  Walter  J.  Terry,  and  Edward  B. 
Downie,  for  the  Southwestern  Bell  Telephone  Company;  A.  A. 
McDonald,  for  the  city  of  Fort  Smith. 

Wood,  Chairman:  This  cause  was  originally  docketed  on  be- 
half of  the  city  of  Fort  Smith,  Honorable  Arch  Monroe,  mayor 
of  said  city,  having  under  date  of  January  23,  1920,  filed  a  re- 
quest with  the  Commission  to  require  the  Southwestern  Bell 
Telephone  Company  to  open  the  records  of  said  company  as  far 
as  same  pertained  to  the  Fort  Smith  exchange  for  examination 
by  the  city  authorities  in  order  to  ascertain  if  the  rates  being 
assessed  by  the  said  company  were  excessive.  Upon  receipt  by 
this  Commission  of  this  request  the  cause  was  docketed  and  set 
down  for  a  hearing  in  the  city  of  Fort  Smith,  Arkansas,  for  9 :30 
A.  M.,  Tuesday,  February  24,  1920,  all  parties  being  served  with 
due  and  legal  notice.  The  cause  was  later  continued  for  hearing 
by  reason  of  the  fact  that  the  telephone  company  filed  a  schedule 
of  increased  rates  to  become  effective  at  its  Fort  Smith  ex- 
change. Hearings  have  been  conducted  relative  to  the  measure 
of  the  exchange  rates  at  Fort  Smith,  arguments  have  been  made, 
briefs  have  been  submitted  and  the  cause  is  now  ready  for  final 
disposition  upon  the  record  made. 

The  city  of  Fort  Smith  requested  that  an  audit  be  made  of 
the  books  of  the  Southwestern  Bell  Telephone  Company  for  the 
purpose  of  verifying  the  exhibits  relative  to  operating  revenues 
P.U.R.1921B. 
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and  disbursements  of  the  company  at  Fort  Smith.  This  was 
done  and  H.  W.  Hennegin  &  Company  were  appointed  to  audit 
the  books  of  the  company,  said  audit  having  been  made  during 
the  month  of  November.  The  report  of  the  auditor  has  been 
submitted  and  H.  W.  Hennegin  was  examined  by  counsel  for 
both  the  city  of  Fort  Smith  and  the  telephone  company  with 
relation  to  same.  The  record  in  this  case  is  quite  extended,  sev- 
eral hundred  pages  of  exhibits  having  been  submitted.  The 
report  of  the  auditor  was  quite  elaborate  and  goes  to  the  book 
value  of  the  property  as  well  as  the  correctness  of  the  accounts 
allocated  to  the  conduct  of  the  telephone  business  in  Fort  Smith. 
He  testified  that  he  had  checked  and  compared  the  figures  put  io 
by  witness  Scott  relative  to  operating  revenues  and  disbursements 
with  the  books  of  the  company  and  that  the  figures  were  correct 
The  auditor  took  exception  to  tlie  4^  per  cent  on  certain  revenues 
paid  by  the  Southwestern  Bell  Telephone  Company  to  the  Amer- 
ican Telephone  &  Tel^raph  Company  and  charged  to  operating 
account. 

[1]  The  service  for  which  this  4^  per  cent  is  allowed  was 
gone  into  thoroughly  at  the  tearing  and  the  various  items  it  cov- 
ers are  carried  in  Mahood's  Exhibit  Ko.  33.  According  to  the 
report  of  the  auditor,  the  telephone  company,  on  the  present  rates 
is  making  a  return  on  investment  of  8.13  per  cent  This  return 
is  figured  on  the  book  value  less  accrued  depreciation.  The 
auditor  covered  quite  a  wide  scope  in  his  investigations  and  re- 
port and  compared  the  book  value  and  earnings  of  the  company 
in  the  entire  state  of  Arkansas  to  that  in  Missouri  and  Kansas. 
The  Commission  fails  to  see  how  this  is  pertinent  to  the  question 
here  present.  What  the  Commission  has  before  it  is  the  ascer- 
tainment of  the  fair  value  of  the.  property  used  and  useful  in 
the  furnishing  of  telephone  service  at  Fort  Smith  and  the  fixing 
of  a  rate  for  said  service  that  will  be  just  and  reasonable  both  to 
the  company  and  the  public. 

Valiuition. 

As  was  said  by  the  United  States  Supreme  Court  in  Willcox 
r.  Consolidated  Gas  Co.  212  U.  S.  19,  68  L.  ed.  382,  48  L.R.A. 
(N.S.)    1134,   29    Sup.   Ct   Rep.   192,   15   Amu   Cas.    1034: 
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"The  valuation  of  the  property  upon  which  the  Company  is 
entitled  to  a  fair  return  must,  as  a  general  rule,  be  determined 
as  of  the  time  when  the  inquiry  is  made  regarding  the  reasonable- 
ness of  rates  fixed  by  statute  giving  the  company  the  benefit  of 
any  increase  in  the  value  of  the  property  since  it  was  acquired." 

And  again  the  same  court  said  in  Des  Moines  Gas  Co.  v.  Des 
Moines,  238  XJ.  S.  153,  P.U.R.1915D,  577,  59  L:  ed.  1244,  35 
Sup.  Ct.  Rep.  811:  "The  rule  as  established  beyond  cavil  that 
in  arriving  at  the  value  of  a  plant  of  a  public  utUity  for  rate- 
making  purposes,  the  basis  is  the  reproduction  value  new  less 
depreciation  according  to  the  condition,  life  and  age  of  its  va- 
rious parts." 

And  in  the  case  of  Des  Moines  Gas  Co.  v.  Des  Moines,  238 
IT.  S.  153,  168,  P.U.R.1916D,  577,  586,  59  L.  ed.  1244,  35  Sup. 
Ct.  Rep.  811:  "It  is  not  a  question  of  what  was  actually  ex- 
pended in  the  plant  in  question,  but  what  would  it  cost  to  repro- 
duce a  similar  plant  at  the  present  time.  It  is  through  this 
method  we  reach  the  present  value  of  this  plant  new,  and  then 
when  it  is  properly  depreciated,  according  to  the  condition,  life 
and  age  of  its  various  parts,  we  reach  the  present  value  of  the 
plant  in  its  present  condition.  It  is  not  a  perfect  method,  but 
it  is  the  best  method  therefor,  and  results  as  nearly  as  pos- 
sible in  giving  the  present  value  of  the  plant.  No  other  method 
known  has  proved  as  satisfactory." 

[2]  While  book  value  is  a  factor  that  should  be  considered  in 
arriving  at  fair  value,  it  should  not  and  cannot  be  given  the 
weight  of  reproduction  new  less  depreciation  value.  Whether  it 
was  proper  for  the  auditor  to  subtract  the  reserve  for  depreci- 
ation from  the  book  value  aff  of  present  date  need  not  be  passed 
upon  by  this  Commission  as  this  Commission  considers  book 
value  in  no  way  controlling  and,  under  the  weight  of  authorities, 
can  be  given  only  limited  consideration.  Witness  Mahood  for 
the  company  upon  the  basis  of  reproduction  new  method  of  ascer- 
taining value  finds  that  the  Fort  Smith  property  has  a  rate-mak- 
ing value  at  the  present  time  of  $868,995  and  on  the  basis  of 
reproduction  new  less  depreciation  method  of  ascertaining  value 

finds  that  the  Fort  Smith  property  has  a  rate-making  value  at  the 
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present  time  of  $797,201.  He  has  used  cost  unit  prices  of  June 
1,  1920. 

[3J  This  Commission  has  held  in  previous  cases  that  it  is  not 
fair  to  the  consumer  to  fix  the  rate  on  present  day  cost  unit  price3. 
It  has  spread  a  cost  of  the  units  over  a  five-year  period  and 
obtained  the  average.  We  believe  this  to  be  nearer  just  than 
using  abnormal  cost  unit  prices  of  the  past  year.  As  was  said 
by  the  Illinois  supreme  court,  in  State  Public  Utilities  Commis- 
sion ex  rel.  Springfield  v.  Springfield  Gas  &  E.  Co.  291  El.  209, 
222,  P.U.E.1920C,  640,  652,  125  N.  E.  891:  "It  would  be 
equally  as  unfair  to  the  consumer  to  fix  the  rate  at  a  figure  which 
would  produce  a  reasonable  income  on  a  value  determined  by 
the  cost  of  reproduction  new  at  a  time  when  cost  of  construction 
was  abnormally  inflated  as  it  would  be  unfair  to  the  utility  to 
compel  it  to  serve  the  public  for  a  rate  that  would  produce  a 
reasonable  income  on  a  value  determined  by  cost  of  reproduction 
new  at  a  time  when  the  cost  of  construction  was  abnormally  low. 
.  .  .  It  is  equally  true  that  the  original  cost  of  construction 
less  depreciation  cannot  be  held  to  be  the  only  proper  basis  for 
a  determination  of  valuation  for  rate-making  purposes.  As  we 
have  pointed  out  hei^etofore  in  this  opinion,  the  weight  of  author- 
ity is  that  every  element  having  any  bearing  on  the  situation 
must  be  considered  in  the  investigation  and  then  sound  business 
judgment  applied  to  the  determination  of  a  valuation  that  is  fair 
and  just  to  the  consumer  and  to  the  utility. 

[4,  6]  The  engineer  of  the  Commission  has  gone  over  th« 
inventory  supplied  by  the  company  and  applied  five-year  aver* 
age  prices  to  the  cost  units.  He  finds  the  total  physical  property 
value  arrived  at  in  this  matter  to  be  $572,989.00  and  adding  to 
this  the  cost  of  establishing  business  of  $80,218.16  and  working 
capital,  including  supplies,  of  $16,273,  he  arrives  at  a  total  value 
for  rate-making  purposes  of  the  property  of  $669,480.46.  The 
cost  of  establishing  business  and  working  capital  are  elements  of 
value  that  are  recognized  in  all  latter  day  court  and  Commission 
decisions  and  this  Commission  concludes  that  it  would  be  justi- 
fied in  finding  that  the  fair  value  of  the  telephone  property  now 
used  and  useful  for  furnishing  telephone  service  at  Fort  Smith 
is  the  sum  of  $669,480.46.     This  value  appears  to  be  especially 
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conservative  when  it  is  considered  that  the  record  in  this  caso 
shows  that  the  property  not  including  real  estate  is  being  assessed 
for  taxing  purposes  in  the  sum  of  $640,000. 

[6,  7]  The  gross  revenue  under  the  proposed  rates,  basing 
same  upon  the  experience  of  the  company  for  the  six  months  end- 
ing June  30,  1920,  will  be  $207,717.88.  Deduct  from  this  the 
uncollectible  accounts  amounting  to  $2,290  and  there  will  be  a 
gross  net  revenue  per  annum  of  $205,427.88.  The  annual  ex- 
pense of  the  company  based  on  the  experience  of  the  company 
for  the  six  months  mentioned  with  an  addition  of  $7,228.00 
which  is  to  be  used  in  wage  increases  will  give  an  annual  operat- 
ing expense  of  $106,400.94  leaving  a  net  operating  revenue  o£ 
$100,026.94.  Allowing  6.4  per  cent  for  depreciation  on  the  total 
physical  property  value  leaves  $63,355.65  and  deducting  from 
this  $11,727.12  which  represents  the  amount  of  taxes  assignable 
to  operations  per  annum  as  paid  at  the  present  time  and  $1,400 
which  represents  one  third  of  the  cost  of  the  appraisal  and  audit 
incidental  to  the  conduct  of  this  case  and  there  is  left  for  a 
return  for  interest  the  sum  of  $50,228.53  or  7.52  per  cent  on  the 
value  of  the  rate  base  heretofore  ascertained,  this,  without  con- 
sidering the  4|  per  cent  paid  to  the  American  Telephone  and 
Telegraph  Company  for  certain  services.  This  would  amount 
on  the  proposed  rates  to  $8,934.94  per  annum.  This  will  be 
allowed  by  this  Commission  for  reasons  later  designated,  and 
subtracting  the  allowance  from  the  $50,228.53  there  will  be  left 
as  a  return  for  interest  $41,293.59  or  6.17  per  cent  on  the  rate 
base.  This,  the  Commission  does  not  find  unreasonable  and  con- 
cludes on  the  record  that  the  increased  rates  should  be  approved. 
The  Commission's  engineer  found  that  the  Bell  Telephone  Com- 
pany during  the  past  six  months  had  practically  completed  ex- 
tensive additions  to  the  outside  plant  at  Fort  Smith.  This  new 
work  according  to  his  estimate  will  make  additions  to  the  present 
equipment  in  the  form  of  betterments  to  the  amount  of  at  least 
$40,000.  He  found  that  $60,000  had  actually  been  spent  but 
some  of  the  new  work  has  taken  the  place  of  certain  old  construc- 
tion counted  in  the  appraisal  of  the  company.  The  appraisal, 
however,  does  not  include  any  of  the  new  work.  If  this  $40,000 
were  added  to  the  total  physical  property  as  set  out  in  the 
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appraisal,  there  would  be  a  physical  property  value  of  $612,969. 
Figuring  on  this  rate  base  of  $612,989  along  the  lines  used  in 
the  former  calculations  and  there  would  be  a  return  on  this  value 
of  5.31  per  cent. 

The  4i  per  cent  Agreement. 

[8]  The  testimony  in  this  case  shows  that  the  Southwestern 
Bell  Telephone  Company  has  a  contract  ivith  the  American  Tel- 
ephone &  Telegraph  Company,  its  majority  stockholder,  which 
has  become  generally  known  as  the  4J  per  cent  agreement,  under 
the  terms  of  which  the  Southwestern  Company  pays  the  Ameri- 
can Company  4^  per  cent  of  certain  of  its  gross  revenue.  Under 
the  terms  of  this  contract,  the  Fort  Smith  Exchange  payment  for 
the  year  ending  May  31,  1920,  was  $6,824.34,  or  $1.66  per  aver- 
age station  in  service  for  this  year. 

There  has  been  a  contract  in  existence  between  the  South- 
western Company  and  its  predecessors  and  the  American  Com- 
pany ever  since  the  Southwestern  Company  was  organized.  Th« 
payments  originally  made  to  the  American  Company  were  con- 
siderably in  excess  of  the  pa^Tuents  now  made.  They  have  been 
reduced  from  time  to  time,  the  last  important  reduction  taking 
eflFect  on  January  1,  1902,  at  which  time  the  present  system  of 
computing  the  payment  was  put  into  eflFect. 

In  return  for  this  payment  the  Southwestern  Company,  in- 
cluding the  Fort  Smith  Exchange,  received  certain  services  and 
it  appears  that  the  scope  and  extent  of  these  services  has  been 
greatly  increased  in  recent  years.  The  services  now  received 
may  be  briefly  described  as  follows : 

1.  Instrument  service,  which  consists  of  furnishing  a  trans- 
mitter, receiver  and  induction  coil  for  every  telephone  station  anJ 
the  repairing  and  replacing  of  these  instruments  from  time  to 
time  with  more  modern  t^-pes,  as  developed,  at  the  expense  of  the 
American  Company.  Also,  furnishing  in  addition  a  3  per  cent 
stock  and  carrying  an  adequate  reserve  supply  to  assist  the  South- 
western Company  in  emergencies.  This  includes  also  the  fur- 
nishing, repairing  and  replacing  of  the  working  elements  of  the 
telephone  repeater. 

2.  Engineering  advice  and  assistance  in  plant,  traflSc  and  com- 
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mercial  matters  pertaining  to  the  eflScient  economic  and  success- 
ful conducting  of  the  telephone  business,  which  has  led  to  the 
development  of  certain  valuable  standards  of  construction  and 
operation,  making  for  general  improvement  in  telephone  service. 
Such  advice  and  assistance  is  given  by  the  American  Company 
through  the  issuance  of  various  bulletins,  circulars,  and  specifica- 
tions, and  by  the  performance  of  specific  work  for  the  Southwest- 
em  Company  when  requested,  and  by  personal  visits,  confer- 
ences and  consultations.  The  fundamental  work  of  research,  in- 
vestigation and  experimentation  in  the  development  of  telephony 
carried  on  by  the  large  general  engineering  staff  of  the  American 
Company  is  made  available  to  the  Southwestern  Company. 

3.  Financial  services,  which  consists  of  advice  and  assistance 
in  the  general  matter  of  finances,  and  aid  in  securing  funds  on 
fair  terms,  which  in  the  case  of  a  growing  company  like  the 
Southwestern  Company  is  an  ever  pressing  matter. 

4.  Accounting  services,  consisting  of  advice  and  assistance  on 
general  accounting  matters,  an  annual  audit  of  the  books  of  the 
Southwestern  Company,  and  work  with  the  Interstate  Commerce 
Commission  on  the  questions  of  standardized  telephone  accounts. 

5.  Legal  service,  consisting  of  general  legal  advice  and  reliev- 
ing the  Southwestern  Company  of  all  patent  litigation. 

6.  Patent  services,  whereby  the  American  Company  grants  the 
Southwestern  Company  the  use  of  all  patents  owned  or  controlled 
by  the  American  Company,  the  review  of  all  patents  issued  rel- 
ative to  telephone  matters,  and  the  right  to  use  all  new  and  im- 
proved apparatus  patented  from  time  to  time. 

It  is  very  difficult  to  evaluate  any  of  these  services  with  the 
exception  of  the  instrument  service.  The  value  of  the  instru- 
ment service  for  the  Fort  Smith  Exchange  for  the  year  ending 
May  31,  1920,  is  found  to  be  $5,113.31,  or  about  75  per  cent  of 
the  full  payment,  leaving  $1,712.03  as  the  payment  of  the  Fort 
Smith  Exchange  for  all  of  the  other  services  mentioned. 

The  Commission  is  of  the  opinion  that  these  other  services  are 
of  great  value  to  the  Southwestern  Company,  and  that  they  are 
useful  and  necessary  services.  It  is  only  when  the  intricate 
nature  of  the  telephone  business  is  fully  understood  that  the  need 
of  an  operating  company  like  the  Southwestern  Company  of  sucb 
P.U.R.1021B. 
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service  is  apparent  The  Southwestern  Company  is  not  prepared 
to  perform  these  services  through  its  present  organization  and 
personnel,  although  they  appear  to  be  efficient  in  the  particular 
work  to  which  they  devote  themselves.  The  Southwestern  Com- 
pany's organization  is  engaged  in  constructing,  maintaining  and 
operating  the  telephone  property.  They  devote  no  time  to  re- 
search, experimental  or  development  work,  as  such  work  is  per- 
formed for  them  by  the  American  Company. 

For  this  purpose  the  American  Company  maintains  a  large 
organization  of  specialists  trained  in  the  various  branches  of  the 
work.  It  is  clear  that  if  the  Southwestern  Company  attempted 
to  perform  the  work  now  performed  for  them  by  the  American 
Company  they  would  have  to  increase  their  organization  and 
hence  their  operating  expenses. 

The  Michigan  supreme  court  in  the  case  of  Detroit  v.  Mich- 
igan K.  Co.  Conmiission,  —  Mich.  — ,  P.TJ.R.1920D,  867-879, 
177  N".  W.  306,  said  with  reference  to  this  question :  "That  unless 
the  contracts  between  the  Michigan  State  Telephone  Company 
and  the  American  Telephone  &  Tel^raph  Company,  under  which 
certain  facilities  are  furnished  and  certain  engineering,  account- 
ing and  other  services  are  rendered  to  the  Michigan  State  Tele- 
phone Company  .  .  .  amount  to  a  fraud  upon  the  public  by 
reason  of  the  price  paid  by  the  Michigan  State  Telephone  Com- 
pany being  excessive,  then  the  disbursements  of  the  Michigan 
State  Telephone  Company  in  pursuance  of  these  contracts,  must 
be  considered  legitimate  and  proper  charges  upon  its  revenues.'' 

It  is  eminently  correct  to  scrutinize  closely  this  contract  as  it 
is  between  two  affiliated  companies  and  the  Commission  finds, 
'  taken  as  a  whole,  this  contract  is  not  unfavorable  to  the  South- 
western Company.  The  particular  amounts  involved  have  been 
approved  as  items  of  operating  expense  in  different  jurisdictions 
by  thirteen  Commissions  and  several  courts  within  the  last  few 
years,  the  latest  approval  being  by  the  Illinois  Public  Utilities 
Commission  on  the  20th  day  of  the  present  month  in  its  docket 
8672  and  affiliated  dockets.  While  not  agreeing  that  a  i)ercent- 
age  basis  for  ascertaining  costs  is  proper,  it  appears  that  the  pay- 
ments under  the  contract  at  the  present  time  are  reasonable  and 
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fair  when  all  the  services  are  considered  both  to  the  company  and 
to  the  public  which  it  serves. 

The  Comn^ission  concludes  upon  the  record  in  this  case  that 
the  increased  rates  should  be  permitted  to  go  into  effect  as  of 
January  1,  1921.    An  appropriate  order  will  follow. 

Wilson,  C.  concurs;  Brasher,  C.,  not  participating. 


CALIFORNIA  BAIIjROAD  COMMISSION. 

BE  GOLDEN  GATE  FERRY  COMPANY. 
[Decision  No.  8511,  Application  No.  6316.] 

Publto  utilities  —  TFhat  constitute  —  Ferries. 

1.  Under  the  California  Public  Utilities  Act,  a  ferry  company  can 
begin  operations  without  the  consent  of  the  Commission. 

Return  —  Salaries  of  officers  —  Sale  of  securities, 

2.  Officers  of  a  corporation  should  receive  a  reasonable  compensa- 
tion for  their  services  in  organization,  and  such  compensation  should 
not  bo  based  upon  their  success  in  selling  securities. 

Security  issues  —  Overhead  expense  —  Broherage. 

3.  Stock  of  a  newly  organized  corporation  should  be  sold  at  the 
lowest  possible  expense,  and  the  California  Commission  will  not  author- 
ize the  payment  of  17^  per  cent  for  overhead  expense  and  brokerage 
fees,  unless  there  is  an  affirmative  showing  that  such  payment  is  neces- 
sary. 

Security  issues  -^  Delivery  of  stock  —  Full  paid. 

4.  No  stock  of  a  public  utility  should  be  delivered  until  fuUy  paid 
in  cash. 

[January  3,  1921.] 

Ai!PLicATioN  for  an  order  authorizing  a  corporation  to  oper- 
ate an  automobile  ferry  service  and  to  issue  its  capital  stock; 
stock  issue  authorized  to  sell  at  not  less  than  par,  providing  that 
not  more  than  171  per  cent  of  the  proceeds  may  be  used,  if 
necessary,  for  overhead  expenses. 
.     Appearances:  D.  D.  Sales,  for  Applicant. 

Lovelandy  Commissioner :   Golden  Gate  Ferry  Company  asks 
permission  to  issue  $1,000,000  of  common  stock  to  enable  it  to 
establish  an  automobile  ferry  service  between  San  Francisco 
and  Sausalito,  Marin  county. 
P.UJ1.1921B. 
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Applicant  corporation  was  organized  in  Xovcmber,  1920,  with 
an  authorized  stock  issue  of  $1,000,000  divided  into  10,000 
shares  of  $100  each.  It  proposes  to  engage  in  the  business  of 
operating  a  line  of  ferry  boats  between  the  city  of  Sausalito, 
Marin  county,  and  the  city  and  county  of  San  Francisco*  The 
San  Francisco  terminal  will  be  at  the  foot  of  Laguna  street ;  the 
Sausalito  terminal  about  one  thousand  one  hundred  feet  south 
of  the  present  Northwestern  Pacific  terminal.  The  distance  be- 
tween the  terminals  is  reported  to  be  a  fraction  over  four  and 
one-quarter  miles. 

W.  H.  Kearney  has  assigned  to  applicant  options  to  purchase 
and  lease  ter^iinal  properties  in  San  Francisco.  A  stock  pur- 
chaser should  be  familiar  with  these  leases  and  the  obligations 
they  impose  on  the  company. 

'  There  is  filed  in  this  proceeding  and  marked  as  Exhibit  "F" 
an  offer  by  Sausalito  Land  &  Ferry  Company  in  which  the  com- 
pany is  willing  to  lease  lots  59,  60,  61,  62,  63,  64,  65,  67,  and 
68  in  block  ^*B,''  section  map  C,  Sausalito  water  front,  at  a 
monthly  rental  of  $225  per  month,  subject  to  increase  at  the 
expiration  of  five-year  intervals. 

W.  H.  Kearney  has  assigned  to  applicant  a  lease,  Exhibit 
"B,"  between  himself  and  Kearney  Investment  Company,  where- 
in he  has  agreed  to  pay  a  monthly  rental  of  $1,250  or  an  an- 
nual rental  of  $15,000  for  the  following  properties : 

Parcel  one.  Commencing  at  the  point  of  intersection  of  the 
easterly  line  of  Laguna  street  extending  northerly  with<the  south- 
erly line  of  Lewis  street,  and  running  thence  westerly  along  the 
southerly  line  of  Lewis  street  lYl  feet  3  inches,  thence  at  right 
angles  southerly  309  feet  4J  inches;  thence  at  right  angles  east- 
erly 171  feet  3  inches,  and  thence  at  right  angles  northerly  309 
feet  4i  inches  to  the  point  of  commencement. 

Parcel  two.  On  the  south  by  Sage  street,  now  Lewis  street, 
on  the  east  by  West  Seventh  street,  now  Laguna  street,  on  the 
north  by  Purdy  street,  and  on  the  west  by  West  Eighth  street, 
now  Buchanan  street;  block  326,  as  numbered  on  aforesaid  map. 

Parcel  three.   On  the  south  by  Purdy  street,  on  the  east  by 
West  Seventh  street,  now  Lagima  street,  on  the  north  by  Alca- 
traz  street,  and  on  the  west  by  West  Eighth  street,  now  Buchan- 
an street ;  block  327,  as  numbered  on  aforesaid  map. 
P.U.R.1921B. 
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Parcel  four.  On  the  south  by  Alcatraz  street,  on  the  east  by 
West  Seventh  street,  now  Laguna  street,  on  the  north  by  Lobos 
street  and  on  the  west  by  West  Eighth  street,  now  Buchanan 
street;  block  328,  as  numbered  on  aforesaid  map. 

The  purchase  price  of  the  properties  has  been  fixed  at  $250,- 
000.  All  of  the  knd  is  submerged ;  one  block  being  outside  and 
the  other  inside  the  bulkhead  line. 

AY.  n.  Kearney  has  also  assigned  to  applicant  a  lease  and 
purchase  agreement,  Exhibit  "C,''  between  himself  and  George 
E.  Bates,  wherein  he  agrees  to  pay  a  monthly  rental  of  $400  or 
an  annual  rental  of  $4,800  for  the  following  property : 

Commencing  at  a  point  formed  by  the  intersection  of  the 
northerly  line  of  Jefferson  street  with  the  center  line  of  Laguna 
street  (produced  northerly)  and  running  thence  westerly  along 
the  said  line  of  Jefferson  street  223  feet  5^  inches;  thence  at  a 
right  angle  northerly  618  feet  9  inches  to  the  southerly  line  of 
Lewis  street ;  thence  easterly  along  said  line  of  Lewis  street  223 
feet  5J  inches  to  the  center  line  of  Laguna  street  (produced 
northerly),  and  thence  southerly  along  said  center  line  of  La- 
guna street  produced  618  feet  9  inches  to  the  point  of  commence- 
ment ;  being  part  of  Western  Addition  blocks  Nos.  252  and  253, 
and  the  westerly  one-half  of  Laguna  street  produced  northerly; 

The  purchase  price  of  this  property  is  fixed  at  $80,000. 

W.  H.  Kearney  has  also  assigned  to  applicant  a  lease  and 
option  to  purchase,  Exhibit  "D,''  between  himself  and  Sierra  & 
San  Francisco  Power  Company  wherein  he  has  agreed  to  pay  a 
monthly  rental  of  $200  or  an  annual  rental  of  $2,400  for  the 
easterly  one-half  of  Western  Addition  block  Xo.  435,  formerly 
known  as  Western  Addition  block  Xo.  251.  At  any  time  during 
the  term  of  the  lease  W.  H.  Kearney  or  his  assigns  have  the  right 
to  purchase  all  of  the  right,  title,  and  interest  of  the  Sierra  and 
San  Francisco  Power  Company  in  the  properties  at  a  cost  of 
$40,000. 

The  annual  rental  for  the  two  terminal  properties  is  reported 
at  $24,900.  The  company  has  an  option  to  purchase  the  San 
Francisco  terminal  properties  at  a  cost  of  $370,000.  The  pur- 
chase of  these  properties  is  in  no  way  involved  in  this  application. 
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In  Exhibit  "I,"  prepared  by  H.  J.  Bninnier,  designing  and 
consulting  structural  engineer,  the  cost  of  ferry  slips,  dredging, 
aprons,  and  appurtenances,  is  placed  at  $141,000.  His  esti- 
mate is  made  up  of  the  following  items: 

Ferry  slips,  aprons  and  appurtenances  for  both  sides  of  the  bay  $116,000.00 

Two  office  buildings,  one  on  each  side  of  the  bay 5,000.00 

Two  scales,  one  on  each  side  of  the  bay 5,000.00 

Dredging   15,000.00 

Total    $141,000.00 

H.  J.  Brunnier  is  of  the  opinion  that  on  account  of  the  San 
Francisco  landing  being  in  a  protected  cove,  the  ferry  slip  need 
not  be  more  than  150  feet  long.  On  the  Sausalito  side  he  sug- 
gests the  construction  of  a  200  foot  slip.  All  of  the  work  is  to 
be  in  accordance  with  the  best  modem  engineering  practice. 

According  to  the  record,  applicant  intends  to  acquire  or  con- 
struct a  boat  or  boats  that  will  have  a  sufficient  speed  to  make 
the  trip  in  eighteen  minutes.  In  its  petition,  applicant  reports 
that  it  intends  to  construct  or  acquire  two  wooden  hull  side  wheel 
automobile  ferry  boats,  each  having  a  carrying  capacity  of  eighty 
automobiles  of  standard  size,  the  estimated  cost  of  which  is  re- 
ported at  $650,000.  The  testimony  in  this  proceeding  shows 
that  applicant's  management  has  not  approved  any  particular 
type  of  boat.  David  W.  Dickie,  marine  engineer  and  naval 
architect,  a  witness  called  by  applicant,  advises  the  construction 
of  a  vessel  about  195  feet  between  propellers,  which  would  be 
about  205  feet  long,  equipped  with  Diesel  electric  drive.  Such 
a  boat  in  his  opinion  will  have  a  carrying  capacity  of  90  auto- 
mobiles. 

Applicant  has  agreed  to  file  with  the  Commission  for  approval, 
as  soon  as  prepared,  its  completed  plans  and  specifications  for 
its  boat  or  boats. 

The  estimated  cost  of  ferry  slips  and  appurtenances,  particu- 
larly the  estimated  cost  of  the  boats,  is  subject  to  change  and 
revision.  The  final  estimated  cost  should  be  submitted  to  the 
Commission  as  soon  as  completed. 

Applicant  estimates  its  operating  expenses  at  $262,500  per 
annum.  The  expenses  are  obviously  dependent  to  a  large  ex- 
tent upon  the  nature  of  the  boats  which  applicant  will  put  in 
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operation  and  upon  other  conditions  not  definitely  known  at  this 
time. 

Applicant  in  its  prospectus  attached  to  this  petition,  estimates 
its  operating  revenues  during  the  first  year  of  its  operation  at 
$476,382.  This  estimate  is  based  upon  assumptions  which,  in 
my  opinion,  are  unwarranted.  Applicant  reports  that,  during 
1918,  86,739  automobiles  and  trucks  and  215,618  automobile 
passengers  were  carried  between  San  Francisco  and  Marin  coun- 
ty. In  1919,  the  number  of  automobiles  and  trucks  carried  are 
reported  at  128,345  and  the  number  of  automobile  passengers 
at  307,000,  representing  an  increase  of  45  per  cent  over  1918. 
For  1920,  it  is  estimated  that  the  traflBc  will  increase  40  per 
cent  over  1919,  and  that,  during  1921,  the  increase  will  amount 
to  30  per  cent  over  1920.  In  1920,  the  number  of  automobiles 
and  trucks  is  estimated  at  176,000  and  the  number  of  automobile 
passengers  at  430,000,  while  for  1921,  the  number  of  automo- 
biles and  trucks  carried  is  estimated  at  228,000  and  the  number 
of  automobile  passengers  at  559,000.  Applicant  not  only  as- 
sumes an  almost  continuous  increase  in  traffic,  but  that  it  will 
secure  all  the  automobile  and  truck  traffic  between  San  Fran- 
cisco and  Marin  county.  There  is  no  ground  for  such  assump- 
tion, for  there  is  nothing  in  the  record  to  show  that  the  IS'orth- 
western  Pacific  intends  to  withdraw  from  service  its  automobile 
boats.  To  what  extent  applicant  can  attract  traffic  away  from 
the  Northwestern  Pacific  depends  largely  upon  the  class  of  serv- 
ice applicant  will  install  and  maintain. 

[1]  Applicant  asks  the  Commission  for  a  certificate  declaring 
that  public  convenience  and  necessity  require  the  exercise  of 
the  right  or  privilege  to  establish  and  maintain  its  proposed 
service  between  the  foot  of  Laguna  street,  San  Francisco,  and 
Sausalito,  a  distance  of  about  4i  miles.  Under  the  Public  Util- 
ities Act,  ferry  companies  can  begin  operation  without  first  hav- 
ing secured  such  an  order  from  this  Commission.  That  portion 
of  the  application  will,  therefore,  be  dismissed.  In  this  connec- 
tion, attention  should  be  called  to  the  fact  that  the  Commission 
cannot  protect  the  investors  in  this  ferry  company  against  fu- 
ture competition,  no  more  than  it  now  can  protect  the  North- 
western Pacific  against  the  competition  of  applicant  corporation. 
P.U.R.1921B.  34 
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A  first-class  service  is  the  investors  only  protection.  It  appears 
from  the  evidence  that,  some  time  ago,  -other  parties  contem- 
plated the  establishment  of  a  ferry  service  across  the  Golden 
Gate.  The  operation  of  a  fen-y  across  the  Golden  Gate  requires 
the  consent  of  the  War  Department,  for  the  reason  that  both 
terminals,  one  in  the  vicinity  of  Fort  Point,  the  other  in  the 
vicinity  of  Lime  Point,  would  be  within  military  reservations. 
While  applicant's  president  testified  that  permits  to  operate 
across  the  Golden  Gate  could  not  be  secured,  no  records  indicat- 
ing a  refusal  to  grant  the  necessary  permits  were  introduced. 

[2]  Applicant  asks  permission  to  sell  its  stock  on  a  basis  to 
net  the  conipany  $85  per  share.  It  further  asks  permission  to 
use  2i  per  cent  of  the  proceeds  to  pay  expenses  of  incorporation, 
organization  and  fees  of  engineers  and  attorneys.  Applicant 
has  not  entered  into  an  agreement  for  the  sale  of  its  stock  and 
intends  to  sell  its  stock  by  popular  subscription.  The  stock  is 
not  being  underwritten  but  the  sale  thereof  will  be  directly  un- 
der the  management  of  applicant's  officers.  It  is  expected  that 
•  the  stock  will  be  sold  by  applicant  at  the  least  possible  expense 
and  I  certainly  do  not  look  with  favor  upon  the  officers  of  the 
corporation  making  any  profit  through  the  sale  of  the  corpora- 
tion's securities.  They  should  receive  a  reasonable  compensation 
for  .their  services  rendered  and  such  compensation  should  not  be 
dependent  upon  their  success  of  selling  securities. 

[3]  Applicant  has  expressed  a  willingness  to  print  on  each 
stock  subscription  the  fact  that  15  per  cent  of  the  amount  paid 
by  subscribers  must  be  used  to  pay  commission  and  2i  per  cent 
to  pay  expenses  of  incorporation  and  organization,  engineering, 
and  attorney  fees.  This  Commission  is  interested  in  seeing  the 
service  proposed  by  applicant  established,  but  it  is  not  willing 
that  17i  per  cent  of  the  proceeds  be  expended  for  commissions 
and  various  fees,  unless  there  is  an  affirmative  showing  made 
that  such  payment  is  necessary.  The  interest  of  the  Commis- 
sion, as  does  that  of  applicant,  extends  not  only  to  the  sale  of 
applicant's  stock  but  also  to  the  establishment  of  the  ferry  serv- 
ice contemplated.  The  fact  that  the  Commission  may  authorize 
the  sale  of  stock  at  $85  per  share  net  to  the  company  does  not 
warrant  the  payment  of  a  15  per  cent  commission. 

P.U.R.1921B. 


Digitized  by 


Google 


RE  GOLDEN  GATE  FERRY  GO.  531 

[4]  Applicant  intends  to  sell  its  stock  for  cash  when  possible. 
When  cash  sales  cannot  be  made,  applicant  plans  to  sell  its  stock 
upon  the  following  term?:  25  per  cent  cash,  25. per  cent  within 
ninety  days  of  sale  and  50  per  cent  within  six  months  from  date 
of  sale.  All  deferred  payments  are  to  be  evidenced  by  negotiable 
promissory  notes.  The  Commission  will  not  permit  the  com- 
pany to  accept  notes  for  the  balance  due  on  stock  subscriptions. 
Xo  stock  shall  be  delivered  until  fully  paid.  If  the  subscriber 
is  unable  to  make  full  cash  payment,  the  subscription  agreement 
will  show  the  balance  due  and  there  is  no  necessity  to  make  him 
give  a  note  for  the  balance  due. 

Any  prospectus  which  may  be  issued  by  applicant,  as  well  as 
the  stock  subscription  agreements,  shall  recite  that  the  order  of 
the  Railroad  Commission ^authorizing  the  issue  of  the  stock  is 
permissive  only  and  does  not  constitute  a  recommendation  or 
endorsement  by  the  Railroad  Commission  of  said  stock. 

No  proceeds  from  the  sale  of  stock,  except  amounts  necessary 
to  pay  bona  fide  and  reasonable  organization  expenses,  attorney 
and  engineering  fees,  and  commissions,  shall  be  expended^  ex- 
cept as  hereafter  authorized.  The  amount  expended  for  -pay- 
ment of  organization  expenses,  attorney  and  engineering  fees 
and  commissions  shall  represent  the  actual  bona  fide  expenses 
for  these  purposes  and  in  no  event  be  in  excess  of  17i  per  cent 
on  the  par  value  of  stock  sold.  All  other  proceeds  shall  be  de- 
posited in  a  special  fund  in  some  bank  or  banks  and  expended 
only  for  such  purposes  as  the  Railroad  Commission  may  here- 
after authorize. 


IDAHO  PUBLIC  UTIIilTIES  COMMISSION. 

RE  WOOD  RIVER  POWER  COMPANY. 
[Case  F-386,  Order  No.  747.] 

Valuation  —  Ascertainment  of  value, 

1.  The  value  to  be  ascertained  in  the  valuation  of  utility  property, 
is  the  reasonable  fair  value  of  the  property  in  its  present  place  and 
P  U.R.1021B. 
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service;  the  value  in  its  entirety  as  a  going  concern  in  operation  in  a 
developed  field  of  service,  including  not  only  the  present  ability  to 
render  service  but  the  uninterrupted  continuance  of  this  ability  for  so 
long  a  time  as  the  public  may  demand  it. 

Valuation  —  Overhead  expenses  —  Taxes,  etc, 

2.  An  allowance  of  2  per  cent  was  made  for  taxes,  insurance,  dam- 
ages, and  legal  expenses  during  the  period  of  construction  in  the  valua- 
tion of  utility  property. 

Valuation  —  Overheads  —  Interest  during  construction, 

3.  An  allowance  of  3  per  cent  was  made  for  interest  during  con- 
struction, where  the  average  period  of  construction  was  six  months  and 
the  going  rate  of  interest  for  money  was  6  per  cent, 

Valuation  —  Overheads  —  Prontotiony  etc, 

4.  An  allowance  of  $21,700  was  made  for  promotion,  organization, 
obtaining  money,  and  other  factors,  in  the  valuation  of  utility  property 
on  the  physical  value  of  $207,399.31. 

Valuation  —  Going  value.  • 

5.  An  allowance  of  $18,300  was  made  for  the  going  value  or  develop- 
ment cost  of  a  business,  the  physical  value  of  which  was  placed  at 
$207,399.31. 

Valuation  —  Taxes,  etc,,  during  construction, 

6.  An  allowance  of  2  per  cent  was  made  for  taxes,  etc,  during  the 
period  of  construction,  in  the  case  of  extensions,  improvements,  and 
betterments  to  an  existing  plant. 

Valuation  —  Overheads  —  Interest  during  construction, 

7.  An  allowance  of  4  per  cent  was  made  for  interest  during  con- 
struction, where  the  average  period  of  construction  was  six  months 
and  the  going  rate  of  interest  8  per  cent. 

Valuation  —  Going  value  —  Property  development, 

8.  No  allowance  should  be  made  for  the  cost  of  property  develop- 
ment and  cost  of  business  development,  where  these  have  been  met  from 
current  revenues  as  part  of  the  normal  operating  expenses. 

Foliuiilon  —  Worhing  capital, 

9.  An  allowance  of  $15,000  was  made  for  working  capital  of  an 
electric  corporation,  the  physical  value  of  which  was  fixed  at  $207,- 
399.31. 

Valuation  —  Depreciation, 

10.  From  the  nature  of  the  obligation  of  a  utility  to  keep  its  plant 
in  shape  for  rendering  adequate  service,  the  provision  for  depreciation 
is  as  much  a  part  of  its  property  as  any  physical  unit  in  it,  and  when 

•  present,  it  makes  the  immediate  physical' condition  of  the  property  un- 
important, as  whatever  may  have  gone  from  the  physical  through  use 
is  representing  in  a  ready  financial  ability  to  retire  or  replace,  when 
necessary. 
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Taluation  —  Accrued  depreciation. 

11.  No  deduction  was  made  for  deteriorated  physical  condition  of 
utility  property  in  the  valuation  thereof,  where  the  service  was  unaf- 
fected and  the  depreciation  fund  is  ample  for  retirement  or  replace- 
ment w^hen  necessary. 

Depreciation  —  Definition. 

Definition  of  depreciation,  p.  538. 

[January  10,  1921.] 

Valuation  of  the  properties  of  the  Wood  Eiver  Power  Com- 
pany; fair  value  fixed  at  $311,360.86. 

Appearances :  L  E.  Rockwell  and  E.  W.  Rising,  for  the  Ap- 
plicant, Wood  River  Power  Company,  Raymond  L.  Givens,  As- 
sistant Attorney  General,  and  W.  L,  Gorton,  Chief  Engineer, 
for  the  Commission. 

By  the  Commission:  This  is  a  proceeding  initiated  by  the 
Wood  River  Power  Company,  an  electrical  corporation  operating 
as  a  public  utility  within  the  state  of  Idaho,  for  a  valuation  of 
its  property  as  used  and  useful  in  the  public  service,  and  is  predi- 
cated upon  the  inventory  and  appraisal  filed  with  the  Commis- 
sion pursuant  to  §  2444,  Compiled  Statutes,  as  enacted  in  1919, 
which  is  as  follows : 

"Every  public  utility,  except  railroad  corporations,  shall  file 
with  the  Commission  an  inventory  of  all  its  physical  property 
within  the  several  counties  of  the  state,  such  inventory  shall 
show  in  detail  the  cost  of  construction  together  with  the  depre- 
ciation charges  incident  thereto  since  construction,  or  may  show 
the  cost  of  replacement  of  such  properties,  if  in  the  opinion  of 
the  Commission  the  original  cost  and  depreciation  charges  can- 
not be  obtained  ;...'* 

The  power  of  the  Commission  is  derived  from  §  2471,  which 
is  as  follows : 

"The  Commission  shall  have  power  to  ascertain  the  value  of 
the  property  of  every  public  utility  in  this  state  and  every  fact 
which,  in  its  judgment,  may  or  does  have  any  bearing  on  such 
value.  The  Commission  shall  have  power  to  make  revaluations 
from  time  to  time  and  to  ascertain  all  new  construction,  exten- 
sions and  additions  to  the  property  of  every  public  utility." 
P.U.R.1921B. 
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After  the  filing  of  the  inventory  and  appraisal  bv  the  appli- 
cant, the  same  was  checked  by  the  engineering  department  of 
the  Commission,  and  the  chief  engineer  of  the  Commission,  . : . 
W.  L.  Gorton,  made  a  study  of  the  properties  of  the  Wood  River 
Power  Company  from  the  physical  standpoint  and  prepared 
and,  as  a  part  of  the  evidence  upon  the  hearing,  presented  a  sep- 
arate computation  of  the  physical  elements.  In  addition  to  this 
the  Commission  required  its  auditing  department  to  make  de- 
tailed and  extensive  studies  of  the  financial  history  of  the  appli- 
cant corporation. 

The  hearing  was  had  at  Hailey,  Idaho,  on  the  case  in  chief, 
and  supplemental  inquiries  upon  the  Commission's  initiative 
were  'called  at  Boise  on  certain  phases  of  the  valuation  concern- 
ing w^hich  the  Commission  desired  further  information. 

[1]  The  "value"  which  we  are  seeking  is  the  reasonable  fair 
value  of  the  applicant's  property  in  its  present  place  and  serv- 
ice; the  value  in  its  entirety  as  now  organized  into  a  going  con- 
cern rendering  and  reasonably  required  for  rendering  service 
to  the  public,  and  in  operation  in  a  developed  field  of  service; 
including  not  only  the  present  ability  to  render  service  but  the 
uninterrupted  continuance  of  this  ability  for  so  long  a  time  as 
the  public  may  demand  the  same. 

Because  the  Commission  will  be  called  upon  to  make  a  large 
number  of  valuations  by  the  utilities  operating  within  the  state, 
we  have  considered  it  necessary  for  the  facilitation  of  our  work 
to  indicate  the  plan  of  consideration  which  the  Commission  will 
adopt  in  general,  it  being  understood  that  the  outline  which  fol- 
lows will  not,  in  all  respects,  be  applicable  to  each  problem,  and 
that  in  some  problems  there  will  be  items  for  consideration  other 
than  those  indicated. 

I.  Physical  factors. 

(a)  Cost  of  material,  equipment,  lands,  etc. 

(b)  Co^t  of  labor. 

(c)  Cost  of  engineering  and  superintendence. 

(d)  Omissions  and  contingencies. 
II.  Xon-physical  factors, 

1.  Financial. 

(a)   Interest  during  period  of  construction. 
P.U.R.lf)2]B. 
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(b)  Taxes,  insurance,  damages,  legal,  executive  and 
other  financial  elements  during  period  of 
construction. 

2.  Cost  of  property  development. 

(a)  Promotion. 

(b)  Organization. 

(c)  Cost  df  money,  etc. 

3.  Business  development. 

(a)  Cost  of  developing  the  field  and  attaching  cus- 
tomers. 

(b)  Cost  of  operation  during  development  period. 

4.  Working  capital. 
III.  Deductions. 

(a)  Depreciation. 

(b)  K"on-operating  property. 
IV.  Financial  history. 

The  Wood  River  Power  Company  was  formed  in  1916,  and 
purchased  and  took  over  the  properties  and  business  of  the 
Hailey  Electric  Company,  then  operating  in  and  about  the  vil- 
lage of  Hailey,  Idaho,  and  of  the  Rockwell- White  Power  Com- 
pany, then  operating  in  and  about  the  village  of  Bellevue,  Idaho. 
Business  was  begun  by  the  applicant  with  the  two  properties  on 
December  1,  1916,  and  since  that  time  rather  extensive  addi- 
tions and  improvements  to  the  property  have  been  made.  The 
construction  of  the  plant  as  it  now  exists  falls  into  two  distinct 
financial  periods,  and  for  convenience  we  have  divided  the  prop- 
erty into  two  classes  for  the  purpose  of  our  study.  That  part 
which  was  taken  over  by  purchase  was  built  almost  entirely  dur- 
ing the  prewar  period  of  price  levels,  and  this  part  we  will  refer 
to  as  "old  plant."  That  which  has  been  added  since  purchase 
will  be  referred  to  as  ''new  plant." 

Old  Plant.    Physical  Factors. 

The  physical  element  new  of  the  old  plant  as  claimed  by  the 
applicant  is  $207,719.06;  as  found  by  the  engineering  depart- 
ment of  the  Commission,  $207,399.31.  The  difference  between 
P.U.R.1921B. 
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the  two  figures  is  inconsiderable.  Each  is  the  result  of  close 
study,  and  in  those  instances  where  the  records  of  historical  costs 
were  not  available,  they  have  been  reproduced  through  the  use 
of  average  unit  prices  prevailing  during  the  time  of  construc- 
tion. We  adopt  the  figures  of  $207,399.31  as  found  by  Mr.  W. 
L.  Gorton,  the  chief  engineer  of  the  Commission,  as  the  basis  of 
the  physical  element,  which  .  includes  the  costs  of  materials, 
equipment,  lands,  etc.,  the  cost  of  labor,  of  engineering  and  su- 
perintendence, and  omissions  and  contingencies. 

[2]  Based  upon  the  experience  and  records  of  the  applicant 
we  find  that  taxes,  insurance,  damages,  and  legal  expenses  during 
the  period  of  construction  were  2  per  cent,  and  we  allow  for  that 
item  the  sum  of  $4,147.98. 

[3]  During  the  period  of  construction  of  the  old  plant,  we 
find  the  going  rate  of  interest  for  money  in  this  field  to  have  been 
6  per  cent;  the  average  period  of  construction  to  have  been  six 
months ;  and  we  allow  as  interest  during  construction  3  per  cent, 
or  $6,346.41. 

Property  Development. 

The  two  companies  which  were  the  predecessors  of  the  Wood 
River  Power  Company  had  a  rather  difficult  financial  history, 
which  resulted  in  receiverships  and  a  considerable  loss  to  the 
investors.  The  work  of  promoting  and  organizing  the  new  com- 
pany occupied  approximately  five  years,  and  required  almost 
constant  work  on  the  part  of  those  responsible  for  the  new  or- 
ganization. At  the  time  the  new  company  was  formed  and  the 
properties  of  the  old  companies  taken  over  by  it,  these  proper- 
ties were  serving  two  separate  and  relatively  small  districts. 
They  were  without  financial  power  either  to  render  satisfactory 
service  to  the  districts  in  which  they  were  operating  or  to  extend 
to  other  districts  which  needed  service. 

[4]  The  work  of  reorganization  was  done  principally  by  Ir- 

vin  E.  Rockwell,  President  of  the  Wood  River  Power  Company, 

and  those  associated  with  him,  and  was  without  remuneration. 

It  required  the  expenditure  of  considerable  sums  of  money  as 

well  as  the  devotion  of  a  great  deal  of  hard  work,  and  was  the 
P.U.R.1921B. 
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working  out  of  a  vision  of  the  needs  and  possibilities  of  the  dis- 
trict now  served  by  the  Wood  River  Power  Company.  The 
soundness  of  the  vision  may  be  indicated  by  the  success  which 
has  attended  the  operation  of  the  Wood  River  Power  Company 
and  the  development  of  its  field.  The  testimony  indicates  that 
years  of  work  were  required  in  the  promotion,  organization,  ob- ' 
taining  money,  and  other  factors,  and  we  are  of  the  opinion 
that  there  is  in  the  property  as  it  stands  to-day  in  successful 
operation  at  least  $21,700  of  value  arising  from  these  efforts, 
and  we  find  and  allow  that  amount  for  property  development 
of  the  plant. 

Business  Development. 

[6]  From  the  time  the  reorganization  was  begun  and  until 
the  field  of  service  had  been  developed  and  occupied,  there  was 
u  considerable  period  during  which  the  revenues  derived  were 
not  sufficient  to  pay  the  cost  of  operation,  to  provide  adequately 
for  depreciation,  and  to  make  a  sufficient  return  upon  the  invest- 
ment which  had  been  made  for  such  service.  The  record  justi- 
fies the  conclusion  that  developing  the  business,  which  includes 
what  is  sometimes  called  *'going  concern  value,"  required  and 
is  reasonably  worth,  as  a  necessary  element  in  the  property  as 
it  now  is,  the  sum  of  $18,300. 

New  Plant 

There  has  been  invested,  in  the  way  of  extensions  to  new  dis- 
tricts, improvements  and  betterments  to  existing  plant  as  found 
frbm  the  records  of  the  Wood  River  Power  Company,  a  consid- 
erable amount,  which  we  may  briefly  state  as  follows : 

Physical  Factors. 

[6,  7]  The  physical  element  as  found  by  both  the  applicant 

and  the  chief  engineer  of  the  Commission  is  $45,112.72;  taxes, 

etc.,  during  period  of  construction,  2  per  cent — $902.25.     We 

find  the  going  rate  of  interest  during  the  period  of  construction 

to  have  been  8  per  cent  and  the  average  construction  period  six 

months.    We  allow  4  per  cent,  or  $1,840.59,  as  interest  during 

construction. 
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Financial  Factors, 

[8]  Cost  of  property  development  and  cost  of  business  devel- 
opment seem  to  have  been  met  from  current  revenues  as  part  of 
the  normal  operating  expense,  and  from  the  evidence  now  be- 
'  fore  us  we  are  not  justified  in  making  any  allowance  for  these 
elements. 

Working  Capital. 

[9]  For  supplies,  merchandise,  and  immediate  cash  resources 
necessary  for  the  proper  conduct  of  the  business  from  month  to 
month,  we  find  that  the  Wood  River  Power  Company  has  used 
and  reasonably  requires  as  working  capital  the  sum  of  $15,000. 

Placing  the  above  findings  and  conclusions  in  tabluated  form 
we  find  the  following: 

Old  Plant. 

Physical  factor $207,399.31 

Financial  factor: 

(a)  Taxes,  insurance,  etc 4,147.98 

(b)  Interest  during  construction 6.346.41 

( c)  Property  development    21,700.00 

(d)  Business  development 18,300.00 

yew  Plant, 

Physical  factor 45,112.72 

Financial  factor: 

(a )  Taxes,  insurance,  etc. .         002.25 

( b)  Interest  during  construction  • 1,S40.59 

(c)  Working  capital    15,000.00 

Total $320,749.26 

Depreciation  and  other  Deductions. 

[10]  "Depreciation"  is  a  general  term  used  to  cover  all  of 
the  factors  affecting  the  physical  serviceability  of  a  public  util- 
ity property  that  cannot  and  need  not  be  currently  raet,  but  which 
will  ultimately  force  retirement  or  replacement.  Service  is  not 
a  thing  of  the  moment,  but  includes  the  future,  and  the  assur- 
ance that  senice  will  be  continuous  for  so  long  as  the  users  de- 
mand and  are  willing  to  pay  for  it.     The  assurance  of  continu- 
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ance  of  service  is  of  even  more  importance  than  is  the  service 
presently  rendered.  Business  and  living  plans  are  made  in  re- 
gard to  it.  Community  and  district  growth  are  affected  by  it, 
and  it  may  be  said  that  service  to-day  is  a  convenience,  whilfe 
the  assurance  of  continuous  future  service  is  a  necessity. 

The  physical  serviceability  of  a  utility's  property  means  both 
its  present  ability  to  carry  the  load  and  its  power  of  continuing 
in  service  in  the  future.  When  the  property  is  all  physically 
new  its  physical  serviceability  is  at  its  highest  point,  but  this 
new  pliysical  condition  cannot  be  maintained.  The  passing  of 
time — age;  the  development  of  new  devices  or  better  means  of 
service — obsolescence;  the  growth  of  service  needs  in  the  com- 
munity or  district  served — inadequacy, — all  of  these  contribute 
to  the  deterioration  of  the  physical  element  of  the  property  while 
in  use.  The  effect  of  these  cannot  be  met  or  offset  from  day  to 
day  or  year  to  year,  but,  in  spite  of  repairs  and  upkeep,  cumu- 
lates to  a  point  where  retirement  or  replacement  is  necessary. 

"When  a  public  utility  engages  in  the  business  of  serving  the 
public,  it  assumes  a  responsibility  for  keeping  its  means  of  serv- 
ice in  such  condition  that  the  service  will  not  be  interrupted  or 
impaired.  Its  property  cannot  be  removed  and  used  elsewhere 
so  long  as  it  is  needed  in  service,  and  it  cannot  be  permitted  to 
run  down  or  get  out  of  repair  to  a  point  where  service  is  affect- 
ed. Because  it  is  not  possible  to  meet  the  factor  of  depreciation 
from  day  to  day  or  year  to  year,  the  full  serviceability  of  the 
utility's  property  can  be  maintained  only  when  there  is  k  pro- 
vision against  the  time  when  retirement  or  replacement  must  be 
made.  This  provision  must  necessarily  be  financial  in  its  na- 
ture. It  must  be  reasonably  liquid  so  that  its  use,  when  needed, 
•  will  not  be  unduly  delayed,  it  must  be^  reasonably  adequate  in 
amount,  and  it  must  be  fully  protected  at  all  times.  From  the 
nature  of  the  obligation  which  rests  upon  the  utility  this  provi- 
sion is  as  much  a  part  of  the  utility's  property  as  any  physical 
unit  in  it,  and  when  present  it  makes  the  immediate  physical 
condition  of  the  property  unimportant,  as  whatever  may  have 
gone  from  the  physical  through  use  is  represented  in  a  ready 
financial  ability  to  retire  or  replace,  when  necessary.  Service- 
ability of  a  going  public  utility  is  part  physical  and  part  finan- 
P.UJ1.1921B. 
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cial,  the  relative  importance  of  each  factor  being  a  matter  of  con- 
stant change  under  operation,  but  the  total  remaining  unchanged. 

The  Wood  River  Power  Company  purchased  the  old  planL 
It  bought  and  received  nothing  but  the  physical  part  of  the 
property.  The  property  had  been  in  use  for  some  years  and  at 
the  time  of  purchase  depreciation  had  developed  to  some  extent. 
To  offset  this  there  was  no  fund  or  financial  provision.  A  j)art 
of  the  original  serviceability  of  the  property  purchased  was  gone 
and  there  was  no  means  for  replacement.  Since  the  purchase, 
the  Wood  River  Power  Company  has  retired  and  replaced  that 
part  of  its  system  in  which  depreciation  had  matured,  and  as 
against  depreciation  occurring  since  the  purchase,  has  carefully, 
prudently,  and  consistently  set  aside'  from  the  revenues  of  each 
month,  in  a  separate  fund,  an  amount  sufficient  to  total  $8,983- 
.44  per  year.  By  replacing  those  parts  in  which  depreciation 
has  matured  and  by  providing  against  depreciation  occurring 
since  the  purchase,  the  company  has  restored  the  serviceability 
of  the  property. 

We  find,  however,  that  of  the  physical  rehabilitation  made,  a 
certain  part  was  paid  for  from  operating  revenues  and  charged 
as  a  part  of  the  operating  expenses,  or  against  the  depreciation 
fund  accumulated  since  purchase.  In  each  such  case,  we  have 
required  an  apportionment  of  the  depreciation,  the  maturity  of 
which  caused  the  expenditure  to  be  made,  as  to  the  period  prior 
to  purchase  and  that  since  purchase. 

The  items  and  apportionment  follow: 


Year.                Item. 

Total 
Amount. 

Apportionment. 

Prior. 

Subsequent. 

1917     Bellevue  irateB   

$294.76 
187.03 
1,499.88 
2,500.00 
1,241.15 

1,672.68 

1,709.50 

649.49 

$294.76 
187.03 
1,409.88 
2,500.00 
1,241.15 

836.34 
854.75 
649.49 

"         Power  house 

"        Hailey  canal     

"        Hailev  dam 

"        Fliime,  etc    

"        Distribution  and  transniisgion 
lines       

$836.34 

1918     Renairs  to  dams 

854.75 

1919     Croesus  line 

$9,754.49 

$8,063.40 

$1,691.09 

That  portion  of  the  matured  depreciation  which  is  properly 
P.U.R.1921B. 
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tliargeable  to  the  period  prior  to  purchase  is  not  an  allowable 
operating  expense,  but  is  merely  the  fulfillment  of  an  obligation 
which  the  utility  assumed  as  a  part  of  its  purchase.  It  was  paid 
for  out  of  the  operating  revenues,  and  it  is  not  something  on 
which  the  utility  is  entitled  to  earn.  We,  therefore,  deduct  the 
sum  of  $8,063.40  from  the  value  as  found  for  depreciation. 

[11]  There  is  evidence  of  some  physical  deterioration  in  some 
parts  of  applicant's  system,  but  the  parts  so  affected  are  carrying 
the  load  imposed  on  them  and  the  depreciation  fund  is  ample  for 
retirement  or  replacement  when  necessary.  For  that  reason  the 
Berviceability  of  the  system  is  not  impaired.  Whatever  portion 
of  the  physical  service  factor  has  been  used  is  offset  by  the  finan- 
cial factor  accumulated,  so  that  the  total  of  the  two  makes  for 
a  100  per  cent  service  condition,  and  we,  therefore,  make  no 
deduction  for  deteriorated  physical  condition. 

Other  Dedxiciions. 

We  find  in  the  inventory  certain  real  estate  purchased  for  sub- 
station sites,  which  are  not  now  used  and  which  we  do  not  find 
will  probably  be  needed  in  the  future.  The  amount  of  $325  is 
deducted  for  this  item. 

These  deductions  from  the  total  value  above  found  leave  a 
net  of  $312,360.86  upon  the  record  before  us. 

Financial  History. 

The  records  and  reports  of  applicant  indicate  that  its  opera- 
tions have  been  conducted  with  close  economy  and  care.  Sal- 
aries have  been  low  and  the  efforts  and  attitude  of  oflScers  and 
employees  have  been  such  as  to  develop  good  will.  The  company 
Las  not  hesitated  to  pioneer  reasonably  in  new  fields,  and  be- 
cause of  the  interest  taken  in  and  close  attention  given  to  the 
company's  affairs  by  its  officers  and  employees  the  company  has 
been  able  to  obtain  for  its  construction  operations  an  unusually 
large  value  for  money  expended.  There  is  no  indication  in  the 
records  of  the  present  company  of  any  of  those  operations  some- 
times known  as  constituting  "high  finance,"  and  there  has  been 
r.U.R.l921B. 
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the  gi-eatest  willingness  on  the  part  of  the  applicant  to  lay  be- 
fore the  Commission  all  the  facts  and  circumstances  which  we 
have  found  occasion  to  ask  for  in  connection  with  the  valuation, 
the  history,  or  the  operations  of  the  company. 
There  is  issued  and  outstanding  as  follows : 

Common  stock,  par  value $150,000.00 

Preferred  stock,  par  value 15,000.00 

Bonds  '. 80,000.00 

ToUl $245,000.00 

We  find  the  reasonable  fair  value  of  the  property  of  the  Wood 
River  Power  Company  in  its  present  place,  condition,  and  serv- 
ice to  be  the  sum  of  $312,360.86. 

A.  L.  Freehafer,  Greorge  E.  Erb,  E.  M.  Sweeley,  Commission- 
ers. 


IDAHO  PUBLIC  UTILITIES  COMMISSION. 

UNITED  STATES  BEET  SEED  COMPANY 

V. 

OREGON  SHORT  LINE  RAILROAD  COMPANY. 
[Case  F-398,  Oder  No.  748.] 

Reparation  —  Jurisdiction  —  Federal  control. 

The  Interstate  Commerce  Commission,  under  the  Federal  Trana- 
portatioD  Act  of  1920,  has  exclusive  jurisdiction  ever  claims  for  repara- 
tion  foir  overcharges  arising  during  Federal  control. 

[January  11,  1921.] 

Complaint  demanding  reparation  for  overcharge  arising  dur- 
ing Federal  control  of  railroads ;  dismissed  for  lack  of  jurisdic- 
tion. 

By  the  Commission:  This  is  an  action  filed  by  the  United 

r.U.R.1921B. 
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States  Beet  Seed  Company  allegfng  that  on  April  9,  1919,  the 
complainant  shipped  from  Idaho  Falls,  Idaho,  consigned  to 
Picabo,  Idaho,  one  carload  of  used  or  second  hand  farm  imple- 
ments on  which  the  defendant  charged  the  Class  A  rate,  apply- 
ing to  farm  implements,  of  61i  cents  per  hundred  weight, 
amounting  to  $181.18  plus  the  war  tax. 

Complainant  further  alleges  that  the  said  shipment  should 
hare  moved  under  the  classification  of  "Emigrant  Movables"  as 
found  in  O.  S.  L.  Tariff  Xo.  2066-D,  naming  a  rate  of  28  cents 
per  hundred  weight  when  released  to  a  valuation  of  $10  per  hun- 
dred weight  or  33 J  cents  per  hundred  weight. 

There  seems  no  question  that  the  cause  of  action,  if  any,  in 
this  case  involves  an  overcharge  based  on  an  alleged  improper 
classification  of  a  shipment  of  freight  over  a  Federal  controlled 
railroad  during  the  period  of  Federal  control. 

Defendant,  in  its  amended  answer,  alleges  that  a  right  of 
action  of  complainant,  if  any,  is  based  upon  and  subject  to  the 
provisions  of  the  "Transportation  Act  of  1920,''  and  that  this 
Commission  has  no  jurisdiction  of  the  subject-matter  and  prays 
that  this  action  be  dismissed. 

I  Section  206  (c)  of  the  "The  Transportation  Act  of  1920"  is 
as  follows:  "Complaints  praying  for  reparation  on  account  of 
damage  claimed  to  have  been  caused  by  reason  of  the  collection 
or  enforcement  by  or  through  the  President  during  the  period 
of  Federal  control  of  rates,  fares,  charges,  classifications,  regu- 
lations or  practices  (including  those  applicable  to  interstate,  for- 
eign or  intrastate  traflSc)  which  were  unjust,  unreasonable,  un- 
justly discriminatory  or  unduly  or  unreasonably  prejudicial  or 
otherwise  in  violation  of  the  Interstate  Commerce  Act,  may  be 
filed  with  the  Commission  within  one  year  after  the  termination 
of  Federal  control,  against  the  agent  designated  by  the  President 
under  subdivision  (a)  naming  in  the  petition  the  railroad  or 
system  of  transportation  against  which  such  complaint  would 
have  been  brought  if  such  railroad  or  system  had  not  been  under 
Federal  Control  at  the  time  the  matter  complained  of  took  place. 
The  Commission  is  hereby  given  jurisdiction  to  hear  and  de- 
cide such  complaints  in  the  manner  provided  in  the  Interstate 
P.U.R.1921B. 
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Commerce  Act,  and  all  notices  and  orders  in  such  proceedings 
shall  be  served  upon  the  agent  designated  by  the  President  un- 
der subdivision  (a)." 

The  Commission  referred  to  in  the  foregoing  section  is  the  In- 
terstate Commerce  Commission,  and  it  would  appear  verv  clear 
from  a  careful  reading  of  the  section  quoted  in  conjunction  with 
the  remaining  provisions  of  said  ^*act"  that  the  jurisdiction 
granted  is  an  exclusive  jurisdiction  and  that  the  said  Interstate 
Commerce  Commission  is  made  the  sole  tribunal  for  the  settle- 
ment of  all  controversies  over  rates,  fares,  charges,  and  classifica- 
tions, intrastate,  interstate,  or  foreign  during  the  period  of  Gov- 
ernmental agency  of  the  railway  lines. 

Northern  P.  R  Co.  v.  State  ex  rel.  Langer,  250  U.  S.  135, 
P.U.R.1919D,  705,  63  L.  ed.  897,  39  Sup.  Ct.  Rep.  502;  Lehigh 
Nav.  Electric  Co.  v.  Lehigh  &  N.  E.  E.  Co.  (Pa.)  P.U.R.1919E, 
622;  Hazel-Atlas  Glass  Co.  v.  Pittsburgh,  C.  &  St.  L.  R  Co. 
(Pa.)  P.U.R1920B,  621. 

In  the  instant  case,  there  may  be  merit  in  the  contention  of 
complainant,  United  States  Beet  Seed  Company,  that  an  improp- 
er classification  has  been  used  in  applying  rates  to  its  shipment 
and  that  it  is  entitled  to  reparation  therefor,  but  it  would  clearly 
appear  that  if  such  is  the  fact,  this  Commission  would  be  without 
jurisdiction  to  make  an  effective  order.  In  further  view  of  the 
fact  that  the  time  for  filing  complaint  with  the  Interstate  Com- 
merce Commission  is  limited  to  one  year  from  the  period  of 
termination  of  Federal  control,  which  will  be  On  February'  28, 
1921,  within  which  time  complainant  must  take  his  case  before 
the  interstate  Commerce  Commission  in  order  to  secure  relief,  it 
would  appear  that  no  good  can  result  from  a  hearing  of  this  case 
on  its  merits  and  that  same  should  be  dismissed  for  want  of 
jurisdiction. 

A.  L.  Freehafer,  Qeo.  E.  Erb  and  E.  M.  Sweeley,  Commis* 

fiioners. 
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IlililXOIS  PUBLIC  UTILITIES  COMMISSION. 

JOHN  STUHMEE  et  al. 

V, 

CENTRAL  ILLINOIS  PUBLIC  SERVICE  COMPANY, 

[No.  10855.] 

Service  —  Electricity  —  Extensions  —  Existing  facilities, 

1.  Where  existing  facilities,  such  as  poles  or  cross-arms,  can  be 
used  in  making  an  extension,  a  public  utility  can  reasonably  be  ex- 
pected to  make  a  longer  extension  than  where  such  facilities  cannot 
be  employed. 

Service  —  Extensions  —  Burden  of  cost. 

2.  The  cost  of  increasing  the  capacity  of  distribution  equipment, 
such  as  primary  wires  and  transformers,  should  be  borne  by  an  electric 
company,  and  the  cost  of  the  secondary  extension  only  should  be  the 
basi^  for  a  charge  to  a  new  consumer. 

Bttblic  utilities  —  Duty  to  serve  —  Monopoly, 

3.  In  view  of  the  fact  that  a  public  utility  enjoys  a  monopoly  and 
is  charged  with  the  responsibility  of  furnishing  service  in  the  terri- 
tory where  it  is  authorized  to*  operate,  it  should  provide  means  of  sup- 
plying the  reasonable  needs  of  individual  applicants  as  they  arise. 

[December  22,  1920.] 

Complaint  that  electric  company  refuses  to  extend  service; 
sustained  and  extension  ordered  upon  deposit  of  applicant's  share 
of  expense. 

Shaw,  Commissioner:  On  May  3,  1920,  John  Stuhmer  of 
Gibson  City  filed  complaint  with  the  Commission  allegimg  diflS- 
culty  in  securing  electric  service  from  the  Central  Illinois  Pub- 
lic Service  Company.  Complaints  of  a  similar  nature  having 
been  received  from  time  to  time  from  other  individuals  in  dif-. 
ferent  towns  served  by  the  respondent  company,  the  matter  was 
set  for  hearing  in  order  that  the  various  complaints  might  be 
given  formal  consideration.  The  matter  came  on  for  hearing 
before  the  Commission  on  October  4,  1920,  Ealph  D.  Stevenson 
appearing  for  the  respondent,  R.  G'.  Eeal,  city  attorney,  appear- 
ing for  the  city  of  Mattoon,  A.  P.  Tucker,  Mayor,  on  behalf  of 
the  city  of  Havana,  E.  Etter  for  consumers  in  Waverly,  and 
John  Stuhmer  of  Gibson  City  on  his  own  behalf. 

The  record  indicates  that  the  company  has  the  necessary  mate- 
rial on  hand  to  make  the  extensions  in  Waverly  and  will  proceed 
with  the  work  in  accordance  with  the  Commission's  rules.    In  the 
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case  of  John  Stuhmer  at  Gibson  City,  the  company  represents  it 
will  be  necessary  to  extend  the  primary  circuit  and  set  a  trans- 
former in  order  to  furnish  adequate  service,  and  has  offered  to  do 
this  upon  a  deposit  of  $175.  Mr.  Stuhmer's  residence  is  located 
approximately  2,200  feet  from  an  existing  primary  and  850  feet 
from  the  end  of  an  existing  secondary  line.  The  company  esti- 
mates that  it  will  cost  $200  to  serve  Mr.  Stuhmer  while  the  rev- 
enue from  his  installation  will  not  exceed  $12  per  year. 

[1]  According  to  the  company's  exhibit,  the  material  cost  In 
1920  of  a  two  pole  extension  is  $43.68,  and  including  freight 
charges,  stores  charges,  labor,  and  overhead,  the  cost  is  $79.89. 
From  a  study  of  this  exhibit  it  is  found  that  the  cost  of  making 
a  typical  two  pole  extension  on  an  existing  pole  line  would  be 
approximately  $40,  or  one-half  the  cost  of  an  extension  where 
poles  are  necessary.  Where  existing  facilities,  such  as  poles  or 
cross-arms,  can  be  used  in  making  an  extension,  the  company  can 
reasonably  be  expected  to  make  a  longer  extension  than  where 
such  facilities  cannot  be  employed.  Where  an  extension  is  made 
under  these  conditions  it  would  appear  that  the  consumer  is 
entitled  to  an  amount  of  extension  equivalent  in  cost  to  that  of 
two  spans  of  entirely  new  construction. 

[2]  In  Richards  v.  Central  Illinois  Public  Service  Co.  P.TJ.R. 
19 19 A,  445,  the  Commission  expressed  an  opinion  that  increas- 
ing the  capacity  of  distribution  equipment  is  a  matter  which 
concerns  the  utility  under  its  obligation  to  render  adequate  and 
satisfactory  service,  and  when  such  equipment  becomes  inade- 
quate, due  to  the  increased  demand,  the  expenses  of  the  necessary 
additional  facilities  should  be  borne  by  the  utility.  It  appear?, 
therefore,  that  compliance  with  Rule  31  of  General  Order  20 
would  require  the  utility  to  extend  at  its  own  expense  the  pri- 
mary wires  and  set  the  necessary  transfoiuner,  and  the  charge  to 
Mr.  Stuhmer  for  making  this  extension  should  be  based  on  the 
cost  of  extending  the  secondary  circuit  only.  On  the  basis  of  $40 
for  a  two  span  extension  on  existing  poles,  the  cost  of  the  850 
feet  necessary  to  furnish  Mr.  Stuhmer  would  be  $141.67.  Mak- 
ing an  allowance  of  $79.89,  the  value  given  in  the  respondent's 
exhibit  for  the  cost  of  a  two  pole  extension,  there  would  remain 
$61.78  to  be  deposited  by  Mr.  Stuhmer  in  order  to  secure  the 
service  in  compliance  with  the  requirements  of  Rule  31. 
P.U.R.1921B. 
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Complaints  from  John  Zabora,  of  Johnson  City,  and  Charles 
Bickel,  of  Tolona,  were  also  considered  at  this  hearing.  It  was 
admitted  hy  the  Central  Illinois  Public  Service  Cotaipany  that 
the  extension  to  serv^e  IMr.  Zabora  was  within  the  free  limit,  and 
the  extension  had  not  been  made  because  the  company  did  not 
have  the  material  on  hand  in  Johnson  City.  It  would  appear 
that- the  complaint  of  Mr.  Bickel  should  be  disposed  of  in  the 
same  manner  as  that  of  Mr.  Stuhmer,  that  is,  the  cost  to  be  used 
in  arriving  at  the  necessaiy  deposit  should  be  based  on  the  cost 
of  the  necessary  secondary  extension  only,  and  from  this  amount 
a  deduction  should  be  made  equal  to  the  cost  in  1920  of  an  aver- 
age two  pole  extension,  as  set  forth  in  the  respondent's  exhibit. 

The  company  contends  that  the  cost  of  furnishing  service  in 
these  individual  cases,  taking  into  consideration  the  expenditure 
necessary  to  increase  the  capacity  of  the  line  by  extending  the 
primaries  and  installing  a  transformer,  is  such  that  the  return 
on  the  investment  is  not  sufficient  to  justify  the  extension.  In 
the  conduct  of  its  business  a  public  utility  is  very  likely  to  have 
some  unprofitable  customers,  but  in  enjoying  a  monopoly  and 
the  privilege  of  protection  from  competition  it  can  reasonably  be 
expected  to  accept  the  undesirable  business,  although  there  is  a 
probability  that  the  immediate  return  from  such  business  will 
not  of  itself  provide  a  fair  return  on  the  investment. 

The  Commission's  order  in  Harvey  v.  Public  Service  Co. 
P.TJ.E.1919B,  831,  832,  relative  to  extension  of  water  mains 
reads,  in  part,  as  follows : 

"It  is  true  that  the  revenue  from  an  extension  into  an  outlying 
section  of  a  city  may  not  of  itself  show  an  adequate  return,  but 
when  such  extension  is  considered  as  a  part  of  the  entire  system, 
the  return  thereon  may  be  an^ple.  Whether  or  not  a  water  com- 
pany undertaking  to  supply  a  municipality  and  its  inhabitants 
with  water  may  be  required  to  extend  its  mains  for  the  accoinmo- 
dation  of  all  applicants  where  the  income  from  such  extension  is 
insufficfient  to  pay  a  fair  return  on  the  cost  and  to  prqyide  for 
accruing  depreciation  and  a  proper  proportion  of  the  operating 
expenses,  depends  upon  the  reasonableness  and  necessity  of  the 
demands  for  the  service  in  each  particular  case." 

[3]  In  view  of  the  fact  that  the  Central  Illinois  Public  Serr- 
ice  Company  enjoys  a  monopoly  and  is  charged  with  the  respon- 
P.U.K.1921B. 


Digitized  by 


Google 


548  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

sibility  of  furnishing  electric  service  in  the  territory  where  it  ia 
authorized. to  operate,  it  should,  in  the  discharge  of  its  duties  to 
the  public,  provide  means  of  supplying  the  reasonable  needs  of 
the  individual  applicants  as  they  arise. 

The  Commission,  having  given  due  consideration  to  all  the 
evidence  bearing  on  the  matters  herein,  finds  as  follows: 
.    1.  That  the  Central  Illinois  Public  Service  Company  should 
proceed  immediately  to  furnish  service  to  all  applicants  in  Wav- 
erly  in  accordance  with  Rule  31  of  General  Order  20. 

2.  That  the  Central  Illinois  Public  Service  Company  should 
extend,  at  its  own  expense,  the  primary  wires  and  set  the  neces- 
sary transformer  to  furnish  John  Stuhmer,  of  Gibson  City,  elec- 
tric service,  provided  he  will  make  a  deposit  of  $61.78,  which 
amount  shall  be  refunded  to  him  in  accordance  with  Rule  31  of 
General  Order  20  when  an  additional  customer  is  furnished  serv- 
ice over  this  extension. 

3.  That  John  Zabora,  of  Johnson  City,  is  entitled  to  a  free 
extension  and  should  be  furnished  electric  service  as  promptly 
as  practicable. 

1,4.  That  Charles  Bickel,  of  Tolona,  is  entitled  to  service  under 
the  same  conditions  as  set  forth  above  for  Mr.  Stuhmer ;  that  is, 
the  cost  to  be  used  in  arriving  at  the  necessary  deposit  should  be 
based  on  the  cost  of  the  necessary  secondary  extension  only,  and 
from  this  amount  a  deduction  should  be  made  equal  to  the  cost 
in  1920  of  an  average  two  pole  extension  as  set  forth  in  the 
respondent's  exhibit. 

It  is  therefore  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  furnish  electric 
service  within  thirty  days  from  the  date  hereof,  to  all  prospec- 
tive consumers  in  Waverly  whose  applications  for  service  are  on 
file  with  the  company  at  this  time. 

It  IS  further  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  furnish  electric 
service  to  John  Stuhmer,  at  Gibson  City,  within  thirty  days  from 
the  date  hereof,  provided  that  the  said  Mr.  Stuhmer  shall  deposit 
with  the  Central  Illnois  Public  Service  Company  $61.78,  which 
amount  is  the  difference  between  the  cost  of  a  typical  two  pole 
extension  in  1920  and  the  cost  of  extending  the  secondary  circuit 
to  Mr.  Stuhmer's  residence. 

P.U.R.1921B. 
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It  is  further  ordered  that  the  Central  Ulinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  make  the  neces- 
sary extension  at  its  own  expense,  and  furnish  electric  service  tD 
John  Zabora,  of  Johnson  City,  within  thirty  days  from  the  date 
hereof. 

It  is  further  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  furnish  electric 
service  to  Charles  Bickel,  of  Tolona,  within  thirty  days  from  the 
date  hereof,  provided  that  Mr.  Bickel  will  deposit  with  the  Cen- 
tral Illinois  Public  Service  Company  the  difference  between  the 
cost  of  a  typical  two  pole  extension  and  the  cost  of  extending  the 
secondary  circuit  to  his  residence.  The  cost  of  extending  the 
secondary  circuit  shall  not  include  the  cost  of  the  meter,  service 
drops,  transformer,  or  the  cost  of  extending  the  primary. 

It  is  further  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  notify  the  Sec- 
retary of  this  Commission  within  five  days  following  the  date  of 
compliance  with  each  provision  of  this  order. 


UiLINOIS  PUBLIC  I7TIIiITI£6  COMMISSION. 

BE  ILLINOIS  LIGHT  &  TRACTION  COMPANY. 

[No.  10889.) 

Taluation  —  Aacerialnnte^it  of  value  —  Presumptions, 

1.  All  doubts  as  to  the  value  of  a  utility  company's  property  must 
be  resolved  against  it  in  a  rate-making  proceeding,  where  it  fails  to 
produce  evidence  in  respect  thereto. 

Rates  —  Reasonableness  —  Abnormal  economic  condAtions, 

2.  During  abnormal  economic  conditions,  rate  orders  must  be  tenta- 
tive and  must  be  tested  by  the  results  of  actual  experience. 


Return  —  Reasonableness  —  Confiscation, 

Statement  that  to  require  street  railway  company  to  operate  on 
insufficient  revenue  to  pay  operating  expenses  would  amount  to  confis- 
cation, p.  — . 

[December  28,  1920.) 

Appi-ication  for  authority  to  increase  sltreet  car   fares   hi 

Streator  from  6  to  10  cents ;  8-cent  fare  tentatively  authorized. 
P.U.R.1021B. 
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Wilkerson,  Chairman:  The  petitioner  herein,  an  Illinois  cor- 
poration operating  a  street  railway  in  Streator,  Illinois,  com- 
plains that  the  5-cent  fare  which  it  has  had  in  force  for  many 
years  is  unjust  and  insufficient  and  does  not  produce  sufficient 
revenue  to  pay  operating  expenses.  It  requests  authority  to  place 
in  effect  a  10-cent  adult  fare  and  a  5-cent  children's  fare,  to  sup- 
ersede the  present  5-cent  fare. 

The  petitioner  did* not  submit  in  evidence  an  inventory  and 
appraisal  of  its  property,  and  there  is  not  present  any  of  the 
elements  of  valuation  that  the  Commission  must  consider  ia 
determining  the  value  of  the  property.  The  record  does  show, 
however,  that  the  property  consists  of  6,1  miles  of  single  line 
track,  six  convertible  cars,  one  snowplow,  two  old  open  cars  and 
two  closed  cars,  one  flat  car,  and  one  push  car. 

While  operating  expenses  of  the  petitioner  during  the  year 
1919,  including  taxes,  were  $35,558.26,  the  railway  operating 
revenue  was  but  $27,055.63.  It  is,  therefore,  clear  that  the  pres- 
ent 5-cent  fare  is  insufficient  as  it  does  not  produce  sufficient 
revenue  to  pay  operating  expenses,  and  that  to  require  the  peti- 
tioner to  adhere  to  that  schedule  would  amount  to  confiscation  of 
its  property. 

The  above  figures  recall  to  mind  the  observation  of  our 
supreme  court  in  the  case  of  Chicago  E.  Co.  v.  Chicago,  292  111. 
190,  204,  P.TJ.R.1921A,-77,  90,  126  K  E.  585,.quoting  approv- 
ingly from  O'Brien  v.  Public  Utilities  Comrs.  92  N.  J.  L.  587, 
RU.R.1919D,  774,  776,  106  Atl.  414,  as  follows: 

"Assuming  that  the  rate  of  5  cents  existing  prior  to  the  new 
conditions  was  a  reasonable  one,  then  the  application  of  ordinary 
common  sense  will  unhesitatingly  lead  every  fair-minded  person 
to  the  conclusion  that  it  would  not  continue  to  remain  reasonable, 
if  the  cost  of  production  so  advanced  as  to  destroy  the  basis  upon 
which  it  rested.  The  solution  of  such  a  proposition  does  not 
require  the  aid  of  legal  learning.  It  is  a  question  of  economics 
which  anyone  of  ordinary  intelligence  can  apply.'* 

[1]  "While  it  is  difficult  to  forecast  the  operating  revenues  and 
expenses,  yet  from  a  consideration  of  the  evidence  in  this  case  it 
appears  that  the  operating  expenses,  including  taxes,  of  the  peti- 
tioner for  the  ensuing  year,  will  be  approximately  $36,000.  If 
a  10-cent  adult  fare  and  a  5-oent  children's  fare  are  established, 

P.U.R.1921B. 
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the  railway  operating  revenues  of  the  petitioner  for  the  ensuing 
year  will  be  approximately  $60,000,  and,  after  deducting  the 
estimated  operating  expenses,  including  taxes,  there  will  be  avail- 
able for  depreciation  and  return  on  the  fair  value  of  the  prop- 
erty, $24,000.  ThisVould  produce  a  return  of  7^  per  cent  on  a 
valuation  far  in  excess  of  any  fair  value  of  the  property.  This 
conclusion  is  reached  from  numerous  investigations  and  valua- 
tions that  the  Commission  has  made  of  street  railway  properties 
in  the  state  of  Illinois,  and,  as  the  petitioner  has  failed  to  pro- 
duce evidence  concerning  the.  value  of  its  property,  all  doubts 
must  be  resolved  against  it. 

If  fares  of  8  cents  for  adults  and  4  cents  for  children  are  estab- 
lished, it  appears  from  the  evidence  now  before  the  Commission 
that  the  railway  operating  revenues  for  the  ensuing  year  will  be 
approximately  $48,500,  and  that,  if  the  conditions  existing  in 
the  years  1919  and  1920  continue,  the  operating  expenses  of  the 
petitioner  will  be  approximately  $36,000.  This  revenue  will  not 
produce  more  than  is  required  to  pay  operating  expenses  includ- 
ing  taxes,  make  a  reasonable  allowance  for  annual  accruing  depre- 
ciation, and  pay  7^  per  cent  on  any  valuation  that  can  reason- 
ably be  placed  upon  the  property  of  the  petitioner. 

[2]  On  account  of  the  abnormal  economic  conditions,  it  is 
diflScult  to  estimate  accurately  the  effect  of  increased  fares  upon 
the  traffic  and  revenues.  Orders  of  this  character  must,  there- 
fore, be  tentative  and  must  be  tested  by  the  results  of  actual  expe- 
rience. For  these  reasons,  the  fares  authorized  by  this  order  are 
tentative  only  and  will  be  subject  to  modifications  from  time  to 
time  as  may  be  necessary.  As  to  the  propriety  of  regarding  fares 
or  rates  authorized,  as  tentative,  and  subjecting  them  to  a  prac- 
tical test,  the  supreme  court,  in  Chicago  R.  Co.  v.  Chicago,  292 
m.  190,  205,  P.U.R.1921A,  77,  90,  126  K  E.  585,  said:  "It 
might  be  that  upon  a  test,  an  increase  to  7  cents  would  be  greater 
than  necessary  to  meet  the  new  conditions,  and  the  Commission 
retained  power  to  change  the  rate  from  time  to  time  as  conditions 
might  change,  and  the  rate  was  not  to  be  effective  after  February 
1,  1920,  unless  extended  by  order  of  the  Commission.  Xo  wrong 
could  result  from  such  an  order." 

The  same  thought  was  expressed  by  the  court  in  the  Spring- 
P.U.R.1921B. 
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field  Gas  Case,  291  111.  209,  218,  P.U.R.1920C,  640,  649,  125  X. 
E.  891,  when  it  said : 

"A  just  and  reasonable  rate  .  .  .  must  often  be  tentative, 
since  exact  results  cannot  be  foretold." 

The  Commission  finds  from  the  evidence  fhat  the  present  fares 
of  the  petitioner  are  unjust  and  insufficient ;  that  to  require  the 
petitioner  to  adhere  to  the  present  schedule  would  amount  to  con- 
fiscation of  its  property;  that  the  proposed  fares  are  unjust  and 
excessive;  that  the  rates  herein  authorized  are  just  and  reason- 
able to  the  public  and  to  the  petitioner,  and  will  not  produce 
more  revenue  than  is  required  to  pay  operating  exp^ises,  includ- 
ing taxes,  make  a  reasonable  allowance  for  annual  accruing 
depreciation,  and  provide  a  fair  and  reasonable  return  on  any 
valuation  that  can  reasonably  be  placed  upon  the  property  of 
petitioner  devoted  to  the  public  use ;  and  that  the  petitioner 
should  be  required  to  submit  quarterly  reports  and  a  complete 
inventory  and  appraisal  of  its  property. 

It  is  therefore  ordered  that  the  Illinois  Light  &  Traction  Com- 
pany be,  and  it  is  hereby,  authorized  to  establish,  upon  not  less 
than  five  days^  notice  to  the  Commission  and  the  public,  in  the 
manner  provided  by  the  Public  Utilities  Act,  the  following 
fares: 

For  passengers  over  twelve  years  of  age,  8  cents. 

For  passengers  between  the  ages  of  five  and  twelve  years,  4 
cents. 

Children  under  five  years  of  age,  free. 

It  is  further  ordered  that  said  company  shall  file  with  the 
Commission  reports  of  its  earnings,  expenses,  and  operations,  on 
such  forms  and  at  such  times  as  shall  be  directed  by  the  account- 
ing division  of  the  Commission. 

It  is  further  ordered  that  said  company  shiall  prepare  and  sub- 
mit in  evidence  a  complete  inventory  and  appraisal  of  its  prop- 
erty used  and  useful  in  furnishing  street  railway  service  in  the 
city  of  Streator. 

The  Commission  retains  jurisdiction  of  this  proceeding  and 
reserves  the  right  to  make  such  modifications  of  the  rates  herein- 
above authorized  as  may  be  necessary. 

Whenever  the  propriety  of  the  rates  herein  authorized  is  chal- 
lenged by  the  Commission  either  on  its  own  motion  or  by  order 
P.U.R.1921B. 
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in  any  appropriate  proceeding,  the  burden  shall  be  upon  the  peti- 
tioner to  make  a  showing  as  to  receipts,  operating  expenses,  taxes, 
and  other  disbursements,  and  rate  of  return  which  will  justify 
said  rates.  The  acceptance  of  the  authority  herein  granted  shall 
be  deemed  an  acceptance  of  all  the  provisions  of  the  order. 


UililNOIS  PUBLIC  VTIIilTIES  COMMISSION. 

BE  DIXON  WATER  COMPANY. 

[No.  10633.] 

Valuation'  ~  Worlcing  capital  —  Water  company, 

1.  The  lUinoiB  CommiBsion  made  an  allowance  of  $5,000  as  work- 
ing capital  of  a  water  company,  the  entire  capital  of  which  was  valued 
at  $265,000. 

Betum  —  Water  company  —  Amount. 

2.  The  Illinois  Commission  fixed  the  rate  for  a  water  company 
which  would  produce  between  7  and  8  per  cent  on  the  fair  value  of  the 
property. 

Betum  —  Depreciation  —  Anntuil  allowance  —  Water  company. 

3.  The  Illinois  Commission  allowed  a  water  company  to  set  aside 
annually  as  a  depreciation  fund  $4,000  for  that  part  of  the  property 
in  existence  at  the  time  of  the  hearing  plus  1.7JS  per  cent  of  the  cost 
of  all  additions  and  betterments,  exclusive  of  replacements  and  retire- 
ments, made  thereafter. 

Bettim  —  Beparation  for  excessive  charges  —  Bates. 

4.  Inasmuch  as  the  temporary  rates  of  a  water  company^  under  a 
former  order  of  the  Commission,  did  not  pay  a  fair  return  upon  the 
fair  value  of  the  property,  the  company  should  not  make  reparation  for 
excessive  rates  charged  previous  to  said  order ;  nor  should  it  be  allowed 
to  charge  a  rate  which  would  pay  a  return  in  excess  of  that  deemed 
fair. 

Discrimination  — •  Franchise  provision  —  Policy  of  Commission. 

5.  The  Commission  will  respect  a  franchise  provision  for  free  water 
to  a  municipality  and  to  certain  charitable  institutions. 

Betum  —  Beasonableness. 

6.  Regardless  of  the  rate  in  use,  a  water  company  is  entitled  to  earn 
a  gross  revenue  under  it  which  is  sufficient  to  meet  its  expenses  and 
pay  a  fair  return  on  the  value  of  its  property. 


Valuation  —  Overhead  charges  ~  Beproduction  cost. 

Discussion  of  overhead  charges  in  their  relation  to  the  cost  of 
reproduction,  p.  557. 
P.U.R.1921B. 
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Service  —  Fixed  expenss. 

Discussion  of  a  service  charge  to  cover  certain  unvarying  expenses, 
p.  559. 

[January  5,  1921.] 

Application  for  authority  to  increase  rates  for  water  serv- 
ice and  hydrant  rental;  rate  schedule  established. 

By  the  Commission:  On  ]\[ay  26,  1920,  the  Dixon  Water 
Company  filed  with  the  Commission  Rate  Schedule  I.  P.  U.  C. 
3  in  which  it  was  proposed  to  advance  the  rates  for  water  serv- 
ice and  hydrant  rental  in  the  city  of  Dixon,  county  of  Lee,  and 
in  which  it  was  further  proposed  that  the  said  advanced  rates 
become  effective  on  July  1,  1920.  Under  date  of  June  21,  1920, 
the  Commission  suspended  the  aforesaid  proposed  rates  until 
October  23,  1920  and,  subsequently,  further  suspended  the 
rates  pending  an  investigation.  The  company  filed  an  applica- 
tion with  this  rate  schedule,  which  application  sets  forth  many 
statements  and  computations  in  support  of  the  proposed  rates. 

Hearings  were  held  in  this  cause  at  the  offices  of  the  Com- 
mission in  Chicago  on  June  16th,  July  12th,  July  13th,  Septem- 
ber 13th,  September  20th,  Xovember  19th,  and  December  3, 
1920,  whereat  the  Dixon  Water  Company  and  the  city  of  Dixon 
were  represented  by  their  respective  attorneys.  At  these  hear- 
ings, evidence  was  adduced  relative  to  the  cost  or  value  of  the 
property  of  the  Dixon  Water  Company,  the  operating  expenses 
incurred  in  the  past,  the  revenues  derived  from  the  operation 
of  the  utility,  and  other  matters  pertinent  to  the  issue.  At  the 
first  hearing,  the  company  made  proof  that  the  proposed  increase 
of  rates  had  been  published  in  accordance  with  the  law  and  or- 
ders of  the  Commission.  * 

On  September  7,  1920,  the  Dixon  Water  Company  filed  a  sup- 
plemental application  setting  forth  its  financial  condition  and 
prayed  the  Commission  to  authorize  the  proposed  rates  or  such 
other  rates  as  it  might  fix,  pending  a  final  hearing  and  disposi- 
tion of  the  ease.  The  record  adduced  prior  to  the  date  of  that 
application  showed  that  the  Dixon  Water  Company  was  clearly 
entitled  to  increased  revenue  and  accordingly  the  Commission 
entered  an  order,  under  date  of  September  29,  1920,  wherein  the 

Dixon  Water  Company  was  temporarily  authorized  io  increase 
P.U.R.1921B. 
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rates  for  general  water  service,  but  no  increase  was  permitted 
on  the  hydrant  rental.  By  the  tenns  of  this  order,  the  Commis- 
sion retained  jurisdiction  for  the  purpose  of  requiring  repara- 
tion, with  interest  at  6  per  cent,  should  lower  rates  and  charges 
be  fixed  by  the  Commission,  after  completing  its  investigation 
in  this  case. 

The  rates  authorized  by  the  above  mentioned  order  and  those 
proposed  by  the  company  and  filed  under  date  of  May  26,  1920, 
are  as  follows: 

Rates  for  Metered  Water  Service,  Diaon  Water  Company, 
Service  Charge. 


Size  of  Meter. 


}" 
ir 

2" 
3" 
4" 
6" 


per  month 
per  month 
per  month 
per  month 
per  month 
per  month 
per  month 
per  month 


Present 
Rates. 


$0.25 
0.35 
0.50 
0.75 
1.25 
2.50 
5.00 

10.00 


Proposed 
Rates. 


$0.25 
0.35 
0.50 
0.76 
1.25 
2.50 
5.00 

10.00 


Consumption  Charge, 

Per  100  Cu.  Ft. 

Present. 

Proposed. 

First    1,000  cu.  ft.  per  month 

22^  net 
15^    net 
10^    net 

25i^  net 
18i^  net 
ll^    net 

Xext  10,000  cu.  ft.  per  month 

Over   11,000  cu.  ft.  per  month 

The  company  also  proposed  to  increase  the  '^hydrant  rental'' 
or  the  charge  for  public  fire  protection  service.  The  present 
rate  is  $32  per  hydrant  per  annum  and  results  in  an  annual  pay- 
ment by  the  city  for  fire  protection  service  of  $6,720.  The  com- 
pany proposes  to  establish  a  rate  of  $16,936  per  annum  for  the 
present  210  hydrants  and  the  exist irfg  distribution  system.  For 
all  additional  hydrants  and  main  extensions,  the  following  rates 
are  proposed: 

For  each  additional  hydrant $8  per  annum 

For  each  foot  of  4-inch  main 13A<  per  ft.  per  annum 

For  each  faot  of  6-inch  main 19^     per  ft.  per  annum 

For  each  foot  of  8-inch  main  254     per  ft.  per  annum 

For  each  foot  of  10-inch  main 32^^  per  ft.  per  annum 

Appraisals. 

Several  appraisals  have  been  made  on  this  property  and  sub- 
P.U.R.1921B. 
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xnitted  in  this  record.  Apparently  all  of  these  appraisals  are 
based  upon  the  inventory  made  and  submitted  to  the  Commis- 
sion in  1917  when  the  matter  of  universal  metering  and  the 
purchase  of  consumer  owned  meters  was  before  the  Commis- 
sion (Docket  Case  7238),  At  that  time,  the  inventory  was 
checked  by  the  Commission's  engineering  staff  and  corrected 
where  foimd  inaccurate. 

The  valuations  submitted  in  the  instant  case  are  five  in  num- 
ber, three  on  behalf  of  the  company  and  two  submitted  by  the 
Commission's  engineering  staff.  The  company,  through  its  man- 
ager, George  W.  Hawley,  submitted  an  original  cost  appraisal 
and  an  appraisal  based  on  the  cost  to  reproduce,  using  the  aver- 
age level  of  prices  prevailing  during  the  five  years  ending  Decem- 
ber 31,  1919.  In  addition  to  these  two  appraisals,  the  company 
submitted  a  third  that  was  prepared  by  a  water  works  engineer, 
Owen  T.  Smith,  which  appraisal  reflects  the  cost  to  reproduce 
the  property  under  the  prices  prevailing  on  January  1,  1920. 
The  witness  Bennett  of  the  Commission's  engineering  staff  sub- 
mitted an  original  cost  appraisal  and  a  reproduction  cost  ap- 
praisal based  on  the  average  price  level  of  the  five-year  period, 
ending  January  1,  1916,  for  all  construction  up  to  that  date, 
plus  the  actual  cost  of  all  additions  made  thereafter.  The  fol- 
lowing is  a  summarized  comparison  of  the  five  appraisals  pre- 
sented in  this  case. 

[The  detailed  table,  which  is  omitted  showed  that  the  total 
original  cost  of  physical  property  of  Dixon  Water  Company 
appraised  by  Bennett:  New,  $223,263,  depreciated  $160,436; 
by  Hawley :  New,  $42,500,  depreciated  $181,434.  Total  repro- 
duction cost  of  physical  property  of  Dixon  Water  Company  ap- 
praised by  Bennett;*  New  $256,368,  depreciated  $182,753;  by 
Hawley:"  New  $396,989,  depreciated  $293,174;  by  Smith:'  New 
$487,891,  depreciated  $373,259.  Going  value  appraised  by 
Hawley:  New  $19,170,  depreciated  $19,170;  by  Smith:  New 
$46,800,  depreciated  $46,800.] 

Note. 

1  Bennett's  appraisal  based  on  5-year  average  for  period  ending  January 
1.  1916. 

SHawley's  appraisal  based  on  d-year  average  for  period  ending  December 
31,  1919. 

3  dmith's  appraisal  based  on  prices  prevailing  January  1,  1920. 
P.U.R.1921B. 
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There  is  but  little  to  discuss  relative  to  the  costs  of  the  physi- 
cal items  of  the  plant  as  shown  in  the  above  summarized  ap* 
praisals  as  the  figures  reflect  the  basis  on  which  each  appraisal 
was  made.  The  difference  between  the  two  original  cost  apprai- 
sals is  probably  due  to  the  fact  that  both  are  largely  based  on 
estimates  of  cost,  inasmuch  as  there  are  but  relatively  few  cost 
records  in  the  possession  of  this  company  reflecting  the  cost  of 
the  earlier  construction.  The  reproduction  cost  appraisals  con- 
tain no  cost  of  cutting  and  replacing  undisturbed  pavement  nor 
other  intangible  values  save  *%oing  value"  which  items  will  be 
discussed  separately  hereinafter. 

In  the  construction  of  a  property,  there  is  incurred  some  ex- 
pense for  engineering  and  supervision,  some  money  is  spent  for 
interest  on  capital  invested  in  materials  that  lie  idle  during  con- 
struction, and  other  incidental  costs  are  incurred,  all  of  which 
are  usually  embraced  in  the  term  "overhead.'^  The  overhead 
cost  bears  some  relation  to  the  cost  of  the  property  and  where  an 
estimate  of  the  cost-to-reproduce  is  made,  the  estimate  of  over- 
head is  based  on  the  cost  of  reproducing  the  purely  physical 
items.  The  appraisals  submitted  herein  contain  an  estimate  for 
overhead  cost  and  it  is  to  be  noted  that  a  substantially  different 
result  was  obtained  by  each  appraiser.  This  is  explained  by  the 
fact  that  different  percentages  were  applied,  the  witness  Smith 
using  12i  per  cent  and  the  witness  Hawley  using  15  per  cent  of 
the  sum  of  the  costs  of  the  physical  items,  as  determined  by  each 
respectively.  The  witness  Bennett  applied  12  per  cent  to  his 
original  cost  appraisal  and  15  per  cent  to  his  reproduction  esti- 
mates to  determine  overhead,  but  in  each  instance  applied  the 
percentage  to  the  amount  of  property  installed  prior  to  January 
],  1916.  To  be  consistent  it  would  appear  that  the  reproduction 
appraisal  should  include  overhead  for  the  cost  of  all  property 
installed  to  date  and  the  Commission  will  give  consideration  to 
this  fact  in  making  its  findings  hereinafter. 

The  supreme  court  of  the  state  of  Illinois  in  the  Springfield 
Gas  case  discussed  the  method  by  which  finding  of  value  should 
be  made  and,  as  the  Commission  understands  that  court,  it  i^ 
necessary  to  make  specific  findings  on  the  elements  considered 
by  the  Commission  in  determining  the  fair  value  of  the  proper- 
ty.    The  court  said: 

P.U.R.1921B. 
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"In  order  to  readily  see  and  \inderstand  the  elements  of  value 
considered  by  the  Commission  and  the  consideration  given  these 
elements  in  reaching  its  final  decision,  it  is  necessary  that  the 
findings  of  the  Commission  disclose  the  specific  valuations  of  the 
elements  considered.  The  courts  will  then 'be  able  to  determine 
whether  a  just  and  fair  valuation  has  been  made  and  a  fair  and 
reasonable  rate  has  been  established."  (291  111.  209,  235, 
P.U.R.1920C,  640,  664,  125  K  E.  891.) 

In  view  of  this  decision,  this  Commission  is  then  required  to 
make  specific  findings  on  all  the  elements  entering  into  its  deter- 
mination of  the  value  of  the  property  and  in  this  case  the  largest 
single  element  is  the  cost  or  value  of  the  physical  property. 

The  Commission,  having  considered  the  evidence  in  this  case 
bearing  on  the  Cost  of  the  property,  finds  that,  exclusive  of  going 
value  and  working  capital,  the  original  cost  is  $223,000,  the 
original  cost  depreciated  is  $163,000,  the  reproduction  cost  new 
is  $290,000  and  the  depreciation  reproduction  cost  $214,000. 
These  findings  of  cost  are  for  the  property  in  existence  on  Jan- 
uary 1,  1920. 

Working  capital, 

[1]  A  public  utility  must  have  on  hand  a  sufficient  amount 
of  working  capital  in  cash  and  materials  and  supplies  for  the 
successful  conduct  of  its  business.  As  this  cash  and  the  cash 
equivalent  of  the  materials  and  supplies  is  devoted  to  the  rendi- 
tion of  service  and  therefore  is  used  in  the  service  of  the  public, 
the  utility  is  entitled  to  earn  a  return  thereon.  In  this  particular 
case  there  seems  to  be  but  little  difference  in  the  estimates  of  the 
necessary  working  capital,  as  made  by  the  various  witnesses 
presenting  evidence  on  this  point.  Inasmuch  as  working  capital 
is  dependent  upon  the  expenses  of  the  company,  the  Conmiis- 
sion's  finding  of  this  item  is  made  in  view  of  the  operating  ex- 
penses hereinafter  set  forth. 

The  Conmiission,  having  considered  the  evidence  in  this  rec- 
ord bearing  on  the  question  of  working  capital  and  the  finding 
made  hereinafter  as  to  operating  expenses,  finds  that  $5,000  is 
a  fair  and  reasonable  allowance  for  working  capital  and  is  suffi- 
cient to  permit  the  Dixon  Water  Company  to  successfully  con- 
duct its  utility  business. 
P.U.R.1921B. 
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Fair  value. 

The  supreme  court  of  this  state  in  the  Springfield  Gas  Case, 
291  111.  209,  222,  RU.R.1920C,  640,  653,  125  X.  E.  891,  in 
discussing  the  question  of  going  value  said: 

**The  element  of  value  which  is  the  subject  of  serious  Conten- 
tion between  the  parties  to  this  litigation  is  what  is  known  as 
Agoing  value.'  In  view  of  the  settled  law  on  this  subject,  the 
question  is  no  longer  open  to  discussion.  That  a  going  concern 
has  a  value  over  and  above  the  value  of  the  physical  property 
employed  is  self-evident.  From  the  nature  of  this  element  of 
value  it  cannot  be  arrived  at  with  mathematical  accuracy  but 
must  necessarily  be  considered  in  the  light  of  the  facts  of  each 
particular  case.  The  solution  of  the  problem  is  one  peculiarly 
within  the  province  of  the  Commission.    ..." 

The  evidence  in  the  instant  case  on  going  value  is  shown  in 
the  above  tabulated  comparison  of  appraisals.  While  the  wit- 
ness Bennett  made  no  specific  allowance  for  the  item  of  going 
value,  the  record  shows  that  his  appraisals  were  made  in  view  of 
the  fact  that  the  plant  is  a  going  concern.  Going  value,  as  set 
forth  in  the  appraisal  submitted  by  the  witness  Ilawley,  was  de- 
termined by  multiplying  the  number  of  services,  connected  con- 
sumers, by  $10,  but  he  later  stated  that  in  his  opinion  the  going 
value  of  this  plant  would  be  more  fairly  represented  by  the 
amount  obtained  in  using  $15  per  service,  a  total  of  $28,755. 
The  witness  Smith  testified  substantially  that  in  his  opinion  a 
plant)  starting  to  operate  in  Dixon  at  the  present  time,  would 
attain  conditions  in  all  respects  equal  to  those  that  would  be 
reached  by  the  existing  plant  in  five  years,  and  that  during  the 
five-year  period  the  hypothetical  plant  would  show  less  earnings 
than  the  existing  plant,  by  $46,800,  the  amount  of  his  going 
value.  I 

,  As  the  Commission  understands  going  value,  it  is  a  value 
which  attaches  to  a  utility  by  reason  of  the  fact  that  it  is  in 
successful  operation  and  can  earn  money  under  reasonable  rates. 
This  property  is  in  'successful  operation  and  can  earn  money 
under  reasonable  rates  and  therefore  has  a  going  value.  After 
considering  all  the  elements  bearing  on  the  question  of  going 
value,  so  far  as  same  are  set  forth  in  this  record,  the  Commission 

finds  that  the  sum  of  $15,000  fairly  represents  that  value  which 
r.r.R.i92iB. 
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is  accruing  to  this  property,  over  and  above  the  physical  value, 
by  reason  of  the  fact  that  it  is  a  going  concern  and  in  successful 
operation. 

Fair  value. 

The  Commission,  having  considered  all  the  evidence  adduced 
in  this  re<jord  and  the  findings  made  hereinabove  as  to  original 
cost,  cost  to  reproduce,  depreciated  costs,  working  capital,  and 
going  value,  finds  that  the  fair  value  of  the  property  of  the  Dix- 
on Water  Company,  used  and  useful,  in  the  rendition  of  water 
service  in  the  city  of  Dixon,  is  $265,000  as  of  January  1,  1920. 
This  finding  includes  the  value  of  the  physical  property,  going 
value,  cash  working  capital,  materials  and  supplies. 

Rale  of  return. 

[2]  The  Dixon  Water  Company,  in  its  petition,  contends  that 
it  is  entitled  to  a  rate  of  return  of  at  least  8  per  cent  upon  the 
value  of  its  property,  especially  in  view  of  the  excellent  service 
rendered  to  the  community.  From  all  the  facts  in  the  record,  it 
is  apparent  that  the  Dixon  Water  Company  does  render  good 
service,  both  as  to  quality  and  quantity.  Taking  into  consider- 
ation all  evidence  contained  in  the  record  having  a  bearing  on 
the  question  of  a  fair  rate  of  return,  the  Commission  finds  that 
the  Dixon  Water  Company  is  entitled  to  earn  between  7  and  8 
per  cent  upon  the  fair  valu^  of  the  property  as  established  here- 
inabove and  that  such  a  rate  of  return  is  fair  and  reasonable  for 
the  purpose  of  establishing  just  and  reasonable  rates. 

Annual  depreciation. 

All  property  devoted  to  the  rendition  of  utility  service,  wiA 
the  exception  of  land,  will  eventually  reach  an  end  of  its  period 
of  usefulness  and  from  time  to  time  it  is  necessary  to  replace  the 
various  units  thereof.  That  a  public  utility  is  not  required  tOn 
see  its  property  depreciate  without  protecting  its  investment, 
has  been  settled  by  our  highest  court.  Utilities  are,  therefore, 
permitted  and  required  to  offset  the  depreciation  annually  accru- 
ing to  their  properties  by  annually  placing  a  sum  of  money  in 
a  depreciation  fund,  which  fund,  together  with  its  interest  earn- 
ings should  be  sufficient  to  replace  the  original  cost  of  the  units 

that  are  retired,  where  retirement  is  necessary. 
P.U.R.1921B. 
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In  the  instant  case,  the  Commission's  engineering  staff  shows 
that  the  property  of  the  Dixon  Water  Company  depreciates  at 
the  rates  of  $4,231  per  annum,  whicli  is  1.9  per  cent  of  the  orig- 
inal cost  thereof.  The  computation  of  the  engineering  staff  does 
not  give  consideration  to  the  amount  of  interest  that  would  be 
earned  by  a  depreciation  fund  and  it  is  evident  that,  when  con- 
sideration is  given  to  this  fact,  the  annual  contribution  to  the 
fund,  necessary  to  maintain  the  integrity  of  the  investment,  is 
somewhat  less  than  the  loss  annually  occurring  through  deprecia- 
tion. The  water  company  in  its  petition  contends  that  it  is  en- 
titled to  a  depreciation  allowance  of  1.75  per  cent  upon  the  value 
advocated  therein  for  rate-making  purposes,  which  is  something 
over  $310,000. 

[3]  The  Commission,  having  considered  all  of  the  evidence 
adduced  in  this  record  bearing  on  the  question  of  annual  depre- 
ciation finds  that  the  Dixon  Water  Company  should  be  permitted 
and  required  to  maintain  a  depreciation  fund,  in  accordance 
with  the  Commission's  Uniform  Classification  of  Accounts  for 
Water  Utilities,  by  setting  aside  annually  the  sum  of  $4,000  for 
that  part  of  the  property  in  existence  January  1,  1921,  plus 
1.75  per  cent  of  the  cost  of  all  additions  and  betterments,  exclu- 
sive of  replacements  and  retirements  made  after  January  1, 
1921,  and  that  the  fund  thus  created,  plus  its  interest  earnings, 
is.  adequate  to  properly  provide  for  the  depreciation  accruing  on 
this  property. 

Operating  expenses. 

The  record  contains  a  report  on  the  examination  of  the  books 
and  records  of  the  Dixon  Water  Company  made  by  the  account- 
ing staff  of  this  Commission,  which  report  reflects  the  operating 
accounts  of  this  company  for  the  six  and  one-half  year  period 
ending  June  30,  1920.  An  examination  of  this  report  shows 
that  the  operating  expenses  of  this  company  have  increased  dur- 
ing this  period,  but  to  a  less  extent  than  would  be  expected  in 
view  of  the  marked, increases  in  the  cost  of  coal  and  labor  that 
have  occurred  during  that  period.  This  is  explained  by  the  fact 
that  the  Dixon  Water  Company,  in  pursuance  of  an  order  en- 
tered under  date  of  April  1,  1918,  in  Docket  Case  7238,  proceed- 
ed to  meter  all  of  its  consumers,,  the  work  being  completed  some 

P.U.R.1921B.  36 


Digitized  by  VjOOQIC 


562  ILLINOIS  PUBLIC  UTIUTIES  COMMISSION. 

time  in  1919.  This  effected  a  large  reduction  in  the  amount  of 
water  pumped,  with  an  accompanying  reduction  in  the  amount 
of  fuel  required.  It  is  seen  that  as  the  cost  per  ton  of  fuel  in- 
creased, the  amount  of  coal  required  by  this  company-  decreased, 
resulting  in  more  uniform  operating  costs  than  the  increasing 
prices  would  normally  permit. 

With  respect  to  the  item  of  fuel  cost,  the  record  shows  that 
the  water  company,  during  the  last  few  months,  has  been  forceil 
to  go  into  the  open  market  and  purchase  coal  at  prices  materially 
in  excess  of  the  price  it  had  been  paying  under  its  contract, 
owing  to  the  fact  that  the  mine  at  which  it  previously  purchased 
coal  had  been  rendered  inoperative  by  fire.  From  the  facts  in 
the  record  it  appears  that  the  water  company,  fearing  a  coal 
shortage  during  the  winter  months,  purchased  enough  coal  to 
carry  it  over  into  the  spring  and  paid  prices  averaging  about 
eight  dollars  per  ton  at  the  mine.  It  is  a  matter  of  common 
knowledge  that  at  the  present  time  a  condition  has  arisen  which 
was  not  foreseen  a  few  months  ago,  which  condition  has  resulted 
in  a  marked  deflation  of  prices  of  coal  on  the  open  market.  The 
evidence  presented  by  the  witness  Bennett  and  contained  in  his 
report  dated  Xovember  15,  1920,  gave  consideration  to  the  then 
falling  coal  market  as  his  estimate  of  operating  expenses  includes 
fuel  at  $5.39.  As  nearly  as  can  be  determined  at  the  present 
time,  this  will  be  the  average  cost  of  coal  burned  during  the  year 
1921. 

The  operating  expenses  of  the  last  two  years,  as  shown  by  the 
company's  records,  and  the  estimate  of  future  operating  expen- 
ses, submitted  by  the  witness  Bennett,  are  contained  in  the  fol- 
lowing tabulation. 

Operating  Expenses  of  Dixon  Water  Company, 


Pumping  . . . 
Distribution 
Commercial 
General   . . . . 
Taxes 


Total 


Per  Books. 


1918.        ,        1910. 


$13,600'  $12,580 

1,493  3,072 

644'  855 

4,023!  •            4.261 

2.342  3,000 


$22,lll|  $23,768 


Estimate  of 
Future. 


$15,000 
2,430 
1.531 
4,634 
2,750 


$26,34:» 


The  record  shows  that  the  estimate  of  operating  expenses,  sub- 
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niitted  by  the  witness  Bennett,  does  not  contain  a  guflScient  al- 
lowance for  office  rent  and  misccllaneqiis  labor.  The  amounts  in 
question,  however,  are  relatively  small,  being  less  than  2  per 
cent  of  the  total  operating  expenses  as  set  forth  by  that  witness. 
The  Commission,  having  taken  into  consideration  all  evidence 
adduced  in  this  record  bearing  on  the  cost  of  operation  under 
present  conditions  and  giving  due  consideration  to  the  present 
state  of  the  coal  market,  finds  that  a  reasonable  annual  allowance 
for  operating  expenses,  including  taxes  of  the  Dixon  Water  Com- 
pany, is  $27,000. 

Bevenues. 

The  Commission's  engineering  and  accounting  staffs  present- 
ed evidence  as  to  the  revenue  derived  under  the  present  rates 
and  that  which  could  be  derived  under  the  rates  proposed  by  the 
company.  The  following  tabulation  shows  by  comparison  the 
annual  revenue  to  be  derived  under  the  present  and  proposed 
rates  and  is  based  on  the  operating  experience  of  the  first  six 
months  of  1920. 


"Revenue, 

Source  of  Revenue. 

Hydrant  rental    

Service  charge    

Metered  sales   

Miscellaneous  revenue 

Total    


Present 
Rate. 


$6.720l 

0,293' 

20,068 

400; 


$39,481 


Proposed 
Rate. 


$16,936 

6,293 

29,991 

400 


$53,620 


By  subtracting  the  sum  of  the  findings  made  hereinabove  for 
operating  expenses  and  depreciation  from  each  of  the  respective 
total  revenues  above,  it  is  seen  that  there  remains  for  return  on 
the  value  of  the  property  $8,481  under  the  present  rates,  and 
$22,620  under  the  proposed  rates.  Under  the  present  temporary 
rates,  therefore,  the  company  is  earning  at  the  rate  of  3.2  per 
cent  upon  the  fair  value  of  the  property  and  from  the  proposed 
rates  the  company  would  derive  sufficient  revenue  to  pay  a  re- 
turn of  over  8}  per  cent  upon  the  fair  value  of  the  property,  as 
hereinabove  found. 

[4]  Inasmuch  as  the  temporary  rates  do  not  pay  a  fair  return 
upon  the  fair  value  of  the  property,  after  taking  care  of  operat- 
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ing  expenses  and  depreciation,  the  Commission  finds  that  the 
Dixon  Water  Company  isr  not  required  to  make  reparation,  the 
possibility  of  which  was  contemplated  by  the  Commission's  order 
of  September  29,  1920. 

The  Commission  further  finds. that  in  view  of  the  fact  that 
the  proposed  rates  filed  by  the  Dixon  Water  Company  under  date 
of  May  26,  1920,  would  return  a  gross  revenue  sufficient  to  pay 
operating  expenses,  depreciation,  and  rate  of  return  in  excess 
of  that  which  the  Commission  deems  fair,  the  proposed  rate 
schedule  should  be  permanently  suspended. 

[5]  The  Dixon  Water  Company,  in  its  application,  contends 
that  it  should  be  permitted  to  charge  for  all  water  furnished 
to  the  public  buildings  of  the  city  of  Dixon,  the  public  and  paro- 
chial schools,  in  accordance  with  the  regular  rate  charged  to 
other  consumers.  The  franchise  ordinance  under  which  this 
company  operates  specifies  that  all  such  water  shall  be  furnished 
free.  The  Commission  has  often  passed  on  the  same  contention 
when  presented  in  other  cases  and  has  consistently  held  that  such 
franchise  provisions  are  to  be  respected  and  in  the  instant  case 
will  not  depart  from  this  rule.  The  company  is  entitled  to  earn 
a  gross  revenue  which  is  sufficient  -to  pay  operating  expenses, 
depreciation,  and  a  fair  rate  of  return  upon  the  value  of  the 
property  devoted  to  the  public  use.  The  operating  expenses  de- 
termined herein  are  predicated  on  the  past  operating  conditions, 
where  unmetered  service  has  been  rendered  to  the  public  build- 
ings under  consideration.  It  is  probable  that  there  is  some  waste 
of  water  in  these  buildings,  but  as  this  is  reflected  in  past  oper- 
ating experience,  the  matter  is  given  full  consideration.  Should 
the  city  desire  to  pay  for  water  service  under  regular  meter 
rates,  no  doubt  the  city,  as  well  as  the  consumers,  would  benefit 
to  some  extent,  by  reason  of  the  slight  reduction  in  operating 
costs  that  would  be  occasioned  by  metering  the  now  unmetered 
service  pipes. 

The  rates  proposed  herein  provide  for  a  material  increase  in 

the  rates  for  public  fire  protection  service.     The  city  of  Dixon 

contends  that  it  cannot  pay  the  increase  in  hydrant  rental  while 

the  Dixon  Water  Company  has  introduced  evidence  tending  to 

show  that  the  city  can  make  provision  in  its*tax  levy  for  a  larger 

payment  for  the  public  fire  protection  service.  From  the  evi- 
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dence  adduced  in  this  record  it  is  apparent  that  the  city  of  Dix- 
on is  not  now  paying  its  fair  proportion  of  the  total  required 
revenue,  and  that  a  relatively  large  increase  in  municipal  fire 
protection  service  rates  is  necessary  to  bring  the  city's  payment 
to  the  amount  that  could  be  considered  the  minimum  of  a  fair 
propriation  of  the  total  required  revenue. 

If  it  is  a  fact  that  the  city  cannot  pay  more  for  hydrant  rent- 
al than  it  now  pays,  then  the  charges  for  water  consumed  by  the 
customers  of  the  water  company  must  be  increased  beyond  the 
rates  proposed  by  the  company,  in  order  that  the  company  may 
receive  the  gross  revenue  to  which  it  is  entitled  under  the  law 
and  by  the  findings  made  hereinabove.  It  would,  however,  ap- 
pear from  this  record  that  the  city  of  Dixon  can  make  provision 
to  pay  the  increase  in  hydrant  rental  that  is  required  by  the  rates 
hereinafter  ordered.  However,  should  it  be  demonstrated  that 
the  city  of  Dixon  is  powerless  to  increase  its  revenues  or  is  so 
limited  in  its  taxing  ability  that  no  increase  in  rates  for  fire  pro- 
tection service  can  be  made,  the  Commission  will  then  of  neces- 
sity be  required  to  modify  this  order. 

As  the  findings  made  in  this  case  will  not  require  as  great  a 
revenue  as  would  be  derived  from  the  proposed  rates,  the  Com- 
mission will  reduce  the  amount  of  hydrant  rental  to  be  paid  by 
the  city  below  the  rate  proposed  by  the  company.  The  Commis- 
sion, however,  believes  that  the  form  of  rate  schedule  proposed 
by  the  company,  which  is  similar  to  that  previously  established 
by  the  Commission  in  cases  involving  water  rates  in  other  cities 
is  conducive  to  more  adequate  fire  protection  in  that  each  addi- 
tional hydrant  requires  but  a  nominal  annual  payment  which  the 
city  can  afford  more  easily  than  the  amount  now  charged  per 
hydrant  per  annum. 

The  record  shows  that  when  this  Commission  established  the 
present  service  charge,  much  dissatisfaction  was  created  among 
the  consumers  thereby.  This  charge  was  authorized  at  the  time 
the  water  company  purchased  all  meters  then  bwned  by  the  con- 
simiers  and  placed  meters  on  all  unmetered  service  pipes  under 
authority  of  an  order  entered  by  this  Commission.  It  appears 
that  the  consumers  believe  the  service  charge  was  forced  on  them 
because  the  water  company  elected  to  own  and  maintain  all  water 
meters  and  that  the  service  charge  of  $3  per  annum  was  intended 
r.U.R.1921B. 
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to  cover  the  interest  on  the  cost  of  the  meter  and  the  cost  of 
maintaining  it.  It  is  unfortunate  that  the  consumers  have  such 
an  idea  as  it*is  erroneous  and  has  resulted  in  groundless  criticism 
of  the  water  company. 

[6]  Regardless  of  the  form  of  rate  in  use,  the  water  company 
is  entitled  to  earn  a  gross  revenue  imder  it  which  is  sufficient  to 
meet  its  expenses  and  pay  a  return  on  the  value  of  its  property. 
So  far  as  this  company  is  concerned,  the  record  shows  that  it 
has  failed  to  earn  sufficient  revenue  to  accomplish  this  for  aoy 
year  since  this  Commission  was  established.  The  record  shows 
no  criticism  of  the  service  rendered  by  this  company,  either  as 
to  quality  or  quantity,  and  it  would,  therefore,  seem  that  in  view 
of  this  fact  and  the  fact  that  the  rates  in  Dixon  should  in  all 
equity  have  been  higher  during  the  last  six  and  one-half  years, 
the  consumers  have  no  cause  to  complain. 

Eate  schedules  are  designated  to  accomplish  two  purposes: 
first,  to  return  a  gross  revenue  to  which  the  company  is  entitled, 
and  second,  to  fairly  apportion  the  costs  of  opeifation  between 
the  consumers  in  such  a  way  that  each  consumer  will  bear  his 
fair  share  of  the  expenses.  There  are  certain  costs  of  operation 
which  are  independent  of  the  amount  of  water  taken  by  the  con- 
sumer but  which  have  to  be  met  by  the  water  company.  If  the 
total  of  these  unvarying  expenses,  or  even  a  part  of  them,  is 
divided  by  the  total  number  of  consumers  served,  then  each  con- 
sumer will,  by  comparison,  be  paying  his  fair  share.  By  ex- 
amining the  operating  accounts  of  this  company  certain  charges 
are  found  which  bear  no  relation  to,  and  are  independent  of,  the 
amount  of  water  taken  or  sold.  If  the  minimum  amount  of  such 
unvarying  expenses  is  to  be  considered  in  order  to  show  the  rea- 
sonableness of  the  present  service  charge,  the  following  expenses 
could  not  be  overlooked. 

Salary  of  meter  men  $1/210 

Commercial  expense  1 ,5041 

Proportion  of  general  expense 2^00 

Interest  on  cost  of  meters— 6%  on  $19,000   3 ,140 

$»,3r)0 

The  above  expenses  are  a  minimum  of  those  which  could  be 
properly  chargeable  against  the  consumers  as  a  service  charge, 
but  it  is  a  greater  amount  than  is  returned  by  the  present  serv- 
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ice  charge  which  the  record  shows  was  something  less  than  $G,- 
000  for  the  year  ending  December  31,  1919.  Therefore,  the 
present  service  charges  are  reasonable  and  in  fact  much  larger 
charges  could  be  substantiated. 

All  rate  schedules  are  constructed  in  view  of  the  fact  that 
there  are  certain  unvarvung  e:Spenses,  as  sho\vn  above.  The  usual 
method  of  providing  for  them  in  the  past  has  been  by  establish- 
ing a  iriinimum  bill  which  accomplishes  the  desired  result  so 
far  as  the  company  is  concerned  but  in  a  less  equitable  manner 
than  the  service  charge.  The  usual  or  average  minimum  bill  for 
water  service  in  this  state  is  75  cents  per  month.  If  such  a  min- 
imum bill  had  been  instituted  in  place  of  the  service  charges,  it 
would  have  resulted  in  a  material  increase  in  the  revenues  of 
the  water  company  and  a  most  decided  increase  in  the  charges 
for  water  service  of  nearly  half  of  the  consumers  of  water  in 
Dixon  and  these  would  have  been  the  small  consumers  using 
water  for  domestic  purposes.  The  establishment  of  a  minimum 
bill  in  connection  with  the  rates  now  under  consideration  was 
contemplated,  or  the  possibility  of  such  an  establishment  sug- 
gested to  the  city  Commission  of  the  city  of  Dixon.  The  city 
Commission  was  shown  the  number  of  consumers  who  would  be 
affected  by  establishing  a  minimum  bill  of  75  cents  and  the  effect 
on  gross  revenue  of  the  water  company.  If  the  proposed  rates 
contained  a  minimum  bill  of  75  cents  with  no  service  charge, 
the  total  revenue  would  be  approximately  the  same  as  the  total 
revenue  to  be  derived  from  the  proposed  rates  as  they  now  stand. 
However,  over  eight  hundred  fifty  of  the  smaller  consumers  of 
water  in  the  citv  of  Dixon  would  have  the  cost  of  water  increased 
imder  a  minimum  of  75  cents,  w^hile  the  larger  users  of  water, 
those  who  use  more  than  would  be  obtained  under  the  minimum 
bill,  would  receive  a  reduction  of  75  cents  per  quarter. 

The  Commission  finds  that  the  rates  hereinafter  authorized, 
will  produce  sufiicient  revenue  to  pay  operating  expenses,  annual 
depreciation  allowance,  and  a  fair  rate  of  return  upon  the  value 
of  the  prcJperty  in  the  amounts  as  found  hereinabove;  that  the 
said  rates  and  charges  are  just  and  reasonable  and  should  be 
placed  in  effect  as  hereinafter  authorized. 

[An  order  in  accordance  with  the  foregoing  opinion  was  en- 
tered.] 
P.U.R.1921B. 
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MONTANA  PUBLIC  SERVICE  COMMISSION. 

BE  EASTERN  MONTANA  LIGHT  &  POWER  COMPANY. 
[Docket  No.  772;  Report  k  Order  No.  308.] 

Commis8ion8  —  Duties  —  Threats. 

1.  In  determining  the  reasonableness  of  rates,  the  Montana  Com* 
mission  will  not  be  ihfluenced  by  the  threat  of  a  city  to  discontinue 
receiving  service  if  rates  are  increased. 

Apportionment  —  Salariea  —  Different  utilities, 

2.  An  apportionment  of  salaries  of  the  manager  and  general  office 
force  on  a  50  per  cent  basis  between  electric  and  telephone  utilities,  on 
the  time  employed  in  each  service,  was  held  reasonable. 

Betum  —  Beasonahleness  —  Day 'light  service, 

3.  Full  day-light  electric  service  should  not  be  maintained  where 
the  volume  of  business  does  not  justify  it,  so  that  rates  which  would 

.yield  a  proper  remuneration  for  the  service,  would  be  prohibitive. 


Public  utilities  —  co-operation  —  Consumers. 

Discussion  of  the  necessity  for  co-operation  between  a  pubUc  util- 
ity and  its  patrons,  p.  574. 

[December  27,  1920.] 

Application  by  the  Eastern  Montana  Light  &  Power  Com- 
pany for  an  increase  in  electric  light  and  power  rates  at  Wibanx; 
denied. 

Appearances :  E.  J.  Condon,  Chicago,  for  the  applicant ;  J.  H, 
Bonner,  Chief  Engineer,  and  E.  6.  Toomey,  Counsel  (in  cham- 
bers), for  the  Commission.  Before  Commissioner  Boyle,  Chair- 
man. 

By  the  Commission:  On  September  15,  1920,  the  Eastern 
Montana  Light  &  Power  Company  filed  its  application  for  a 
modification  of  its  rates  for  electric  service  furnished  at  Wibaux, 
Montana;  no  specific  increase  was  requested,  the  matter  of  ad- 
justment being  left  to  the  discretion  of  the  Commission  after  an 
investigation  of  operating  conditions. 

The  company  alleges  that  because  of  the  increased  cost  of  opera- 
tion it  is  no  longer  possible  to  operate  at  a  profit,  and  to  substan- 
tiate its  allegation,  submitted  a  statement  showing  the  result  of 
operations  for  a  period  of  three  months,  April,  May,  and  June, 
1920,  as  follows : 

P.U.R.1921B. 
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Operating  expenses,  including  depreciation   .- $3,1'22.60 

Earnings,  light  and  power   $2«475.94 

Xonoperating  revenues    104.47 

2.580.41 

Deficit  3  months'  operation   $542.28 

As  the  three  months  selected  would  not  afford  a  fair  test  upon 
which  to  base  a  rate  adjustment  we  decided  to  make  a  complete 
inquiry  into  all  conditions  developing  since  our  former  investi- 
gation in  January,  1919,  and  October,  1919,  12  Mont.  R.  II.  & 
P.  S.  C.  Reports  126,  181,  and  with  that  end  in  view  a  formal 
hearing  was  held  at  Wibaux  and  subsequently  thereto  our  audi- 
tor made  a  complete  check  of  the  utility's  books  and  records  for 
the  period  in  question.  Because  of  past  and^  present  investiga- 
tions, we  are  as  well,  if  not  better,  acquainted  with  the  affairs  of 
the  Wibaux  Electric  utility  as  with  the  affair?  of  any  utility  lu 
the  state. 

In  November,  1919,  the  Commission,  after  a  searching  exam- 
ination which  included  an  appraisal  of  the  property  and  a 
thorough  examination  of  the  book  accounts  issued  its  Report  and 
Order  No.  275,  providing  for  the  following  schedule  of  rates : 

First    25  kw.  hr.  @   21<  per  kw.  hr. 

Next     25  kw.  hr.  @   19^  per  kw.  hr. 

Next     50  kw.  hr.  (d)   17<^  per  kw.  hr. 

Next  100  kw.  hr.  @   15^  per  kw.  hr. 

Next  300  kw.  hr.  ^   1^4  per  kw.  hr. 

Additional  kw.  hr.  @ 10^  per  kw.  hr. 

Discount  5  per  cent.     Minimum  monthly  charge  $1.50. 

Heating  and  Cooking, 
6^  per  kw.  hr. 

J/  un  icipal — TAgh  t  ing. 

Flat  rate  of  $175  per  month. 

Power  Rates, 

Motors  $1  per  month  per  horse  power  connected  plus  the  following  scale 
of  rates: 

First  300  kw.  hr.  @   , 10<  per  kw.  hr. 

Next  300  kw.  hr.  @   9^  per  kw.  hr. 

Xext  400  kw.  hr.  @   7^  per  kw.  hr. 

Additional  kw.  hr.  @   6<^  per  kw.  hr. 

Certain  hostile  actions  of  the  municipal  corporation  of  Wi- 
baux, following  the  conclusion  of  the  1919  proceeding,  have  had 
a  marked  effect  on  the  utility's  welfare  in  a  community  where 
.co-operation  should  be  the  prime  consideration.  The  city  author- 
ities vigorously  protested  the  new  rates  charged  for  pumping  and 

street  lighting  service,  and  on  December  1st,  the  effective  date 
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of  the  new  schedule  of  rates,  curtailed  the  municipality's  pump- 
ing service  which  resulted  in  the  pumps  consuming  during  Xo- 
vember  and  December,  1919,  and  January,  1920,  a  total  of  560 
kilowatt  hours.  In  January,  the  city  used  no  power  at  all  but 
paid  the  connected  load  charge  of  $15.  On  February  1st,  the 
existing  power  pumping  contract  was  cancelled  and  no  power  was 
purchased  of  the  utility  during  February  and  March,  1920.  In 
addition,  and  on  February  1,  1920,  the  city  reduced  the  street 
lighting  service  and  this  had  the  eflfect  of  decreasing  the  monthly 
revenues  from  such  source  from  $175  to  $125.  On  April  1st, 
the  city  reconsidered  its  action  and  resumed  the  purchase  of  pow- 
er for  pumping  service.  During  the  next  seven  months,  April 
to  October,  1920, 'inclusive,  the  pumps  consumed  4,259  kilowan 
hours,  a  monthly  average  of  608  kilowatt  hours.  Revenues  for 
this  service  amourited  to  $381.07,  or  a  monthly  average  of  $54.44. 

Shortly  after  the  hearing  in  the  instant  proceedings  in  Novem- 
ber of  this  year,  and  while  this  case  was  pending,  the  city  served 
notice  upon  the  utility  to  discontinue  all  services,  including  the 
city  lighting,  of  which  we  were  duly  advised.  However,  a  per- 
sonal investigation  at  Wibaux  by  our  field  representative  devel- 
oped the  fact  that  the  city,  notwithstanding  its  notice  to  the  util- 
ity, was  still  accepting  energy  for  pumping  and  lighting  service 
and  apparently  intended  so  to  do  at  least  until  the  decision  of 
this  Commission  was  announced. 

[1]  We  have  been  told  that  if  the  pumping  and  street  lighting 
rates  are  increased,  the  city  would  discontinue  both  services. 
Xeedless  to  say  neither  the  city's  actions  nor  announcements, 
jmrposely  designed  to  influence  our  determinations,  have  re- 
ceived any  attention  at  our  hands.  This  case  is  decided  with 
reference  only  to  the  facts  as  we  find  them,  collateral  announce- 
u'lents  and  threats  being  excluded. 

Rate  Base. 

In  Report  and  Order  No.  275,  12  Mont.  E.  R  fr  P.  S.  C.  K. 
181,  November,  1919,  the  value  of  the  electrical  utility  property 
of  the  Eastern  Montana  Light  &  Power  Company  was  fi^ed,  for 
rate-making  purposes,  at  $25,000.  During  the  past  year  an  addi- 
tional sum  of  $313.62  has  increased  the  value  of  the  plant  as 
follows: 
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Additions  to  distribution  system $147.65 

New  meters  165.97 

$313.62 

Former  rate  base 26,000.00 

$25,313.62 

The  latter  figure  must  now  be  taken  at  tlie  rate  base  for  com- 
putation of  a  reasonable  return  to  the  corporate  adventurer,  any 
depreciation  in  the  meanwhile  being  disregarded  in  this  proceed- 
ing because  the  figure  taken  is  below  reproduction  cost  new. 

Operating  Experience. 

Inclusive  of  one  month's  operations  under  the  1918  tariff,  and 
eleven  months'  operations  under  the  increased  rates  of  1919, 
operating  results  for  the  period  of  twelve  months  from  Novem- 
ber 1,  1919,  through  October  31,  1920,  were  as  follows: 

Operating  Eirpenses, 

Operating  expenses  including  taxes   , $9,014.97 

Depreciation    1.670.00 

Total    $11,584.97  $11,684.97 

Operating  Revenues. 

Commercial  lighting  metered   $7,758.25 

Flat  rates  including  street  lighting 1,820.65 

Electric  heat    328.79 

Power,  including  city  pumping 1,23*2.85 

Total    $11,140.54 

N^onoperating   revenues    299.69 

Total  revenues   $11,440.23  $11,440.23 

Operating  deficit  with  no  allowance  for  return  on  the  investment        $144.74 

[2]  The  facts  indicate  that  the  affairs  of  the  utility  are 
economically  handled.  The  salaries  of  the  manager  and  the  gen- 
eral office  force  are  prorated  upon  a  50  per  cent  basis  between 
the  electric  and  telephone  utilities  and  this  apportionment,  rest- 
ing as  it  does  on  the  amount  of  time  devoted  to  each  utility  by 
the  managerial  force  cannot  be  subject  to  .objection.  The  device 
makes  it  possible  to  operate  the  electric  utility  at  a  lower  operat- 
ing cost  than  if  it  were  handled  as  an  independent  plant. 

Dayli{iht  Service. 

At  present,  the  utility  is  furnishing  a  twenty-four  hour  serv- 
ice, the  daylight  service  being  established  several  years  ago  for 
the  express  purpose  of  furnishing  power  for  the  city  pumps, 
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which  Have  a  connected  load  of  fifteen  horse  power.  In  addition 
to  this  load,  there  are  four  small  independent  power  consumers, 
each  operating  a  two  horse-power  motor,  making  the  total  con- 
nected horse-power  load  of  the  entire  plant  twenty-three  horse 
power.  During  the  past  twelve  months,  the  total  jeveijue  for 
power  furnished  was  $1,232.85.  Of  this  amount  a  small  stock- 
feed  mill  paid  the  utility  $446.40  for  2,630  kilowatt  hours.  At 
present,  this  mill  is  not  operating  and  it  is  said  that  it  will  not 
operate  during  the  coming  year.  If  this  is  true,  it  would  have 
the  effect  of  reducing  the  power  revenues  to  approximately  $800 
per  year  on  the  basis  of  the  past  twelve  months'  operations.  If 
the  city  pumps  continue  their  present  normal  operation,  the  total 
power  revenues  for  1921  might  be  increased  to  something  over 
$1,000.  In  November,  1919,  the  Commission's  investigation 
disclosed  the  fact  that  the  operation  of  the  plant  during  the  day- 
light hours  cost,  for  labor  and  fuel  alone,  with  no  allowance  for 
fixed  charges  and  depreciation,  approximately  $2,500.  Under 
existing  conditions  the  cost  of  the  daylight  service  is  at  least 
$3,000  per  year.  It  follows  that  under  the  most  favorable  operat- 
ing conditions  which  w^e  are  permitted  to  conjecture  now  the  day 
load  means  a  direct  loss  to  the  company  of  $2,000  per  year. 

To  show  what  a  continuance  of  the  present  twenty-four  hour 
service  schedule  means,  we  have  projected  an  estimate  of  operat- 
ing expenses  and  revenues  for  the  year  1921.  Expenses  must 
absorb  certain  increases  in  salaries  and  fuel  oil  costs,  the  neces- 
sity for  which  is  put  beyond  doubt.  The  estimates  are  shown  on 
page  573. 

[3]  From  a  review  of  the  foregoing  estimates  it  is  evident 
that  a  schedule  of  rates,  which  would  provide  for  additional  rev- 
enues of  $3,908.42,  would  be  prohibitive,  bearing  in  mind  the 
present  high  schedule.  For  our  part  we  are  satisfied  that,  at 
least  until  the  present  abnormal  cost  of  operation  is  materially 
diminished,  the  volnme  of  daylight  business  at  Wibaux  wholly 
fails  to  justify  the  present  twenty-four  hour  service.  To  spei'- 
ulate  on  a  rate  schedule  which  might  accommodate  the  twenty- 
four  hour  service  is  wholly  idle,  and  an  order  requiring  its  ob- 
servance would  only  serve  to  postpone  the  settlement  of  the  hours 
of  service  question,  and  in  the  meantime  aggi*avate  the  prevailing 
unfortunate  situation.  We  wxDnder  that  the  users  of  electric 
r.U.R.1921B. 
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Estimated  Operating  Expenses  for  Tear  1921. 
Operating  expenses,  Nov.   1,   1919   to  Oct.   31,    1920, 

inclusive    $11,584.97 

Increase,  salaries  and  wages  over  1920   450.00 

Increase  fuel  oil,  consumption  12  months  ending  Oct. 

1920    884.70 

Increase  taxes  (electric  department)    6f.49 

Increase  depreciation  on  new  investment 15.00 

$12,996.16  $12,996.16 

Estimated  revenues  for  Year  1921. 

Commercial  lighting  metered  $7,758.25 

Municipal  lighting    1,500.00 

Flat  rates   170.65 

Municipal  power   (monthly  average  $60)    720.00 

Independent  power  consumers   335.45 

Heating   328.79 

$10,813.14 
Nonoperating   revenues    299.69 

Total  estimated  revenues $11,112.83  $11,112.83 

Operating  deficit   $1,883.33 

8%  return  on  base  rate  of  $25,313.02   2,025.09 

Total  deficit   $3,908.42 

energy  for  residences  and  stores,  where  the  consumption  is  chief- 
ly from  dusk  to  dawn  have  so  long  carried  the  burden  of  the  day- 
light load  manufactured  chiefly  for  the  benefit  of  a  few.  If  reg- 
ular dusk  to  dawn  service  was  re-established  (including  the  morn- 
ing hours  of  one  day  each  week  for  the  convenience  of  household- 
ers and  the  daylight  hours  of  one  afternoon  each  week  for  the 
operation  of  the  printing  press  and  other  services),  operating  ex- 
penses at  the  power  station  alone  would  be  reduced  to  $2,500  per 
year,  with  the  possibility  of  further  reduction  through  related 
economy  in  other  departments.  On  the  other  hand  if  the  patrons 
generally  will  not  relinquish  daylight  service,  they  will  be  com- 
pelled to  pay  rates  greatly  in  excess  of  those  now  prevailing.  AVe 
have  outlined  the  situation  as  plainly  as  we  could.  Wibaux 
patrons  now  have  the  choice  of  paying  abnormally  high  rates  for 
an  unjustifiable  twenty-foui;  hour  service,  or  of  paying  rates 
somewhat  in  excess  of  those  now  prevailing  by  diminishing  the 
period  of  service  from  dusk  to  dawn.  Though  possessed  of  the 
power  to  order  the  curtailment  of  twenty-four  hour  service  to 
dusk  and  dawn  service,  we  shall  not  enter  a  positive  order  at  this 
time,  preferring  that  the  city  authorities,  the  patrons  and  the 
utilitv  confer  within  the  next  thirty  days  in  an  endeavor  to 
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arrive  at  an  agreement  as  to  the  period  of  service,  and  report  back 
to  this  Commission. 

It  ought  not  to  be  necessary  at  this  day  to  emphasize  the  neces- 
sity for  cooperation  between  a  public  utility  and  its  patron?. 
It  suffices,  now,  to  observe  that,  unless  all  concerned  at  Wibaux 
recognize  the  full  force  of  the  facts  there  obtaining  and,  in  con- 
cert, face  those  facts  with  a  determination  to  cast  out  the  obscu> 
ities  that  have  arisen  to  destroy  confidence  in  the  willingness  of 
each  interested  gi'oup  to  work  for  the  solution  of  a  problem  on 
which  the  welfare  of  the  community  depends,  continuance  of 
proper  public  service  by  the  electric  utility  is  in  gi'cat  jeopardy. 
Xothing  Is  to  be  gained  by  flat  refusal  to  concede  the  existence 
of  the  facts  surrounding  present  operation  and  the  enjoyment 
of  modern  lighting  facilities  may  be  lost.  At  the  last  hearing  in 
November,  1920,  not  a  consumer  appeared  to  represent  the  inter- 
ests of  his  class  or  to  learn  the  position  of  the  company,  but,  on 
the  contrary,  a  number  of  them  made  written  or  verbal  ex  parte 
protests  against  any  increase  in  the  present  rate  schedule.  This 
is  but  another  exhibition  of  the  indifferent  by-play  which  makes 
it  difficult  for  us  to  winnow  the  grain  from  the  chaff  in  the  set- 
tlement of  this  class  of  questions,  and  which  breeds  destructive 
distrust  on  all  sides — a  spectacle  too  often  witnessed  in  public 
affairs. 

We  do  not  say  that  the  re-establishment  of  dusk  to  dawn  serv- 
ice can  be  accomplished  without  an  increase  in  rates  over  the 
present  schedule.  Present  facts  show,  as  we  have  said,  a  cost  of 
$3,000  per  year  for  the  existing  daylight  service,  an  average 
daily  expense  of  $8.22  or  $427.44  for  the  fifty-two  days  of  day- 
light service  under  the  dusk  to  dawn  arrangement  we  suggest 
The  difference,  $2,572.56,  represents  the  approximate  saving  io 
be  realized  by  a  return  to  the  dusk  to  dawn  arrangement.  Cut- 
ting away  this  sum  from  our  estimated  expenses  for  1921,  name- 
ly, $12,996.16,  leaves  $10,423.60,  and  to  this  must  be  added  S 
per  cent  on  the  rate  base  for  a  return,  $2,025.29,  making  a  total 
of  $12,448.89,  which  consumers  must  pay  for  the  product  and 
service.  A  rate  schedule  to  meet  this  requirement  would  have  to 
be  constructed  about  as  shown  on  page  575. 

With  this  indication,  we  shall  leave  the  choice  as  to  rate 
alternatives  based  on  hours  of  service  to  the  consumers  for  a 
'P.U.R.1921B. 
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Estimated 
Earnings. 

First  50  kw.  hr.  @  24^  per  kw.  hr 7      cse  ooft  n-. 

Additional  kw.  hr.  @  22^  per  kw.  hr ]     ^»,»JO.Uj 

Monthly  minimum  charge,  $2.00. 

Flat  rates  and  minimum  charges  @  $2.00 395.15 

Municipal    street    lighting    1,800.00 

Heating  (i  1920  consumption)  2733  kw.  hr.  %  8^ 218.64 

Municipal  power  7296  kw.  hr.  @  8^   $83.68 

Connected  horse  power  15  x  12    180.00 

703.68v 

Independent  power  consumers    (i   1920   consumption) 

1267  kw.  "hr.  @  12^  per  kw.  hr $152.04 

Connected  horse-power  8  x  12 96.00 

248.04 

Nonoperating  revenues,  same  as  1920   300.00 

Total $12,561.56 

period  of  thirty  days,  and  if  agi-eement  is  not  reached  we  shall 
interpose  our  own  requirement.  An  appropriate  order  will  he 
entered. 


NEBRASKA  STATE  RAILWAY'  COMMISSION. 

BE  AMERICAN  RAILWAY  EXPRESS  COMPANY. 

[Application  No.  4343.] 

Rates  —  Increase  —  Express  companies. 

The  Nebraska  Commission  approved  an  increase  of  13)  per  cent  in 
express  rates  upon  aU  commodities,  to  meet  the  added  expense  imposed 
by  an  award  of  increased  wages  by  the  United  States  Labor  Board, 
stating  that,  although  lower  prices  and  adjustments  were  expected  in 
the  future,  the  express  company  should  not  be  forced  to  face  a  deficit 
in  the  meantime. 

[December  30,  1920.] 

Application  by  the  American  Railway  Express  Company  for 
authority  to  increase  rates ;  granted. 

Appearances:  C.  E.  Elmquist,  attorney,  for  applicant;  H.  D. 
Bergen,  for  Omaha  Chamber  of  Commerce  and  Omaha  shippers ; 
E.  P.  Ryan,  secretary,  for 'Grand  Island  Commercial  Club;  H. 
D.  Lute,  secretary,  for  the  Farmers'  Union  and  State  Exchange, 
.  Omaha,  and  Nebraska  Farm  Bureau  &  Federation,  Lincoln ;  R. 
L.  Young,  secretary,  for  Nebraska-Iowa  Fruit  Jobbers  associ- 
ation ;  Mr.  Callahan,  traffic  manager,  for  Trimble  Brothers. 

JMJ.K.1921B. 
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Taylor,  Chairman:  This  matter  came  on  for  hearing  before 
the  Commiasion  at  its  offices  on  October  16,  1920.  It  concerns 
an  application  of  the  American  Eailway  Express  Company  for 
authority  to  make  an  increase  in  its  rates  of  13^  per  cent,  which 
is  additional  to  the  increase  of  12^  per  cent  authorized  by  this 
Commission  in  its  order  issued  on  September  14,  1920. 

As  stated  in  the  original  order  in  this  case,  the  Interstate  Com- 
merce Commission  approved  an  increase  on  all  classes  of  traffic 
of  12i  per  cent  and  provided  that  the  full  amount  of  such  in- 
crease should  accrue  to  the  express  company  and  none  of  it  Lc 
paid  to  the  railroad  companies.  Subsequent  to  the  submission  of 
the  evidence  in  that  case,  the  United  States  Labor  Board,  in  its 
decision  No.  3  of  August  10,  1920,  and  also  in  its  decision  'No,  2 
of  July  20,  1920,  ordered  the  American  Railway  Express  Com- 
pany to  make  increases  in  wages  to  its  employees  aggregating 
$42,296,340  per  year,  or  approximately  $3,500,000  per  month. 
Following  this  award  of  the  Labor  Board,  the  express  company 
made  a  supplemental  application  to  the  Interstate  Commerce 
Commission  for  authority  to  increase  its  interstate  rates  to  the 
extent  of  15  per  cent.  On  September  21,  1920,  that  Commission 
approved  an  increase  of  13^  per  cent  on  all  classes  of  traffic  with 
the  exception  of  milk  and  cream,  on  which  commodities  a  total 
increase  of  20  per  cent  was  allowed  to  conform  to  the  increase 
made  to  the  railroads  in  Ex  Parte  74  on  shipments  of  milk  and 
cream  moving  by  freight  or  baggage.  As  in  the  original  order, 
it  was  provided  that  all  revenue  thus  secured  should  accrue  to 
the  express  company. 

At  the  time  of  our  decision  in  the  original  order  in  this  case, 
the  award  of  the  Labor  Board  had  been  made  public  and  applica- 
tion had  been  made  to  the  Interstate  Commerce  Commission  for 
further  relief,  but  that  body  had  not  as  yet  rendered  its  opinion. 
In  considering  the  affairs  of  the  express  company  at  that  time, 
the  additional  expense  was  not  taken  into  consideration,  as  is 
shown  by  the  following  statement  appearing  in  our  report : 

"The  deficit,  referred  to  above,  does  not  take  into  account  the 
award  of  the  United  States  Labor  Board,  which,  as  estimated, 
will  increase  the  expense  of  the  express  company  approximately 
$44,000,000  annually.'' 

The  figure  used  to  cover  the  increase  in  wages  at  that  time  was 
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an  estimate  submitted  by  the  company*  At  the  hearing  on  the 
instant  application,  this  figure  was  somewhat  modified  by  the 
actual  experience  and  was  reduced  to  approximately  $43,000,000. 

Copies  of  tl^  supplemental  application  filed  with  the  Inter- 
state Commerce  Commission  and  of  the  testimony  taken  in  that 
proceeding,  and  of  the  order  of  such  Commission,  are  a  part  of 
the  record  in  this  case.     In  its  decision  in  that  case,  the  Inter 
state  Commerce  Commission  stated  on  page  710 : 

^*Again  recasting  the  1919  operations,  but  upon  the  basis  of  a 
total  increase  of  26  per  cent  in  the  rates,  in  the  manner  before 
outlined,  the  results  would  be  $365,427,969.97  in  gross  revenues 
and  $220,903,869.11  in  total  operating  expenses,  exclusive  of 
express  privileges.  Deducting  from  the  difference  between  these 
amounts  in  1919  express  privileges,  the  net  remainder  would  be 
$1,094,281.14.  As  before  indicated,  this  would  take  no  account 
of  prospective  further  revenues  from  the  pending  classification 
changes,  some  of  which  h^ve  been  agreed  to  by  interested  ship- 
per3  and  others  of  which  have  not  been  contested." 

It  is  manifest  that,  if  the  rates  approved  by  this  Commission 
in  its  previous  order  were  reasonable,  the  award  of  the  United 
States  Labor  Board,  increasing  wages  in  the  amount  stated, 
would  produce  a  substantial  deficit  without  further  provision  for 
additional  revenue.  Since  the  submission  of  the  evidence  in  this 
case,  financial  and  industrial  conditions  have  undergone  a  sub- 
stantial change  and  the  prospects  for  lower  costs  of  material  and 
labor  in  the  future  are  very  promising.  It  will  be  many  months, 
however,  before  such  reductions  can  Jdc  realized,  during  which 
time  the  express  company  will  be.  compelled  to  operate  at  a  sub- 
stantial deficit,  unless,  as  stated,  further  relief  is  granted  at  this 
time.  Refusal  of  this  Commission  to  approve  the  increase  ap- 
plied for  would  certainly  result  in  discrimination  proceedings 
before  the  Interstate  Commerce  Commission  with,  very  prob- 
ably, an  order  from  that  body  advancing  the  rates  to  the  inter- 
state level.  Practically  all  the  other  states  have  approved  tho 
13^  per  cent  advance  and  all  of  the  states  touching  Nebraska 
have  so  acted. 

We  are  quite  firmly  of  the  opinion  that  ultimately  a  complete 
readjustment  of  the  express  rates,  as  between .  zones,  must  be 
effected.    It  .is  conceded  by  the  express  company  that  the  cost  of 
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handling  the  business  in  the  eastern  territory  is  out  of  proj>or- 
tion  to  the  revenue  received  in  that  territory  and  this  was  found 
to  be  a  fact  by  the  Interstate  Commerce  Commission  in  its  orig- 
inal opinion.  At  the  present  time,  the  basis  of  rates  in  Zone  •?, 
in  which  Xebraska  is  situated,  is  materially  higher  than  the  basis 
in  Zone  1,  which  covers  largely  the  eastern  section  of  the  United 
States.  A  revision  of  rates,  based  on  cost  of  handling  the  busi- 
ness, would  undoubtedly  justify  a  change  in  this  relationship  so 
as  to  remove  some  of  the  burden  from  Zone  3  and  place  it  on  the 
traffic  in  the  zones  where  the  cost  is  greater.  It  is  impossible  for 
the  Nebraska  Commission  to  make  such  an  adjustment,  however, 
nor  can  consideration  be  given  to  that  question  in  this  proceed- 
ing. When  normal  times  are  restored,  an  effort  should  be  made, 
and  will  be  made,  to  bring  about  a  more  equitable  adjustment  of 
rates  throughout  the  country. 

A  few  shippers  appeared  at  the  hearing  in  this  case,  not  so 
much  to  protest  against  the  proposed/ increase  as  to  complain  of 
service  conditions.  It  was  conceded  by  some  of  them  that- the 
wage  award  made  necessary  some  increase  in  rates.  They  were 
inclined  to  demand,  however,  better  service  than  has  been  and 
is  now  being  given  by  the  express  company.  With  this  demand 
this  Commission  is  in  full  sjonpathy.  The  revenues  accorded  the 
company  by  the  Interstate  Commerce  Commission  and  various 
state  Commissions  should  place  the  applicant  in  a  position  to 
render  first-class  service.  It  is  to  be  hoped  that  the  company 
will  not  relax  its  efforts  to  bring  about  a  better  service  condition. 
Certain  manufacturers  and  shippers  of  ice  cream  asked  that  that 
commodity  be  excepted  from  the  proposed  advance,  in  view  of 
the  detrimental  effect  of  further  advances  upon  the  movement  of 
that  commodity.  We  have  given  consideration  to  this  phase  of 
the  matter,  but  reach  the  conclusion  it  would  not  be  proper  qt 
this  time  and  in  a  proceeding  of  this  character  to  exempt  any 
particular  commodity  from  the  application  of  the  advance. 

In  this  connection  it  should  be  stated  that  recent  advances  in 
freight  rates  have  brought  them,  in  some  instances,  very  close  to 
express  rates.  This  has  the  tendency  of  shifting  traffic  that 
should  move  by  freight  to  the  express  company  and  thus  seriously 
interfering  with  the  service  that  company  should  be  able  to  give. 
It  furnishes  an  added  reason  for  advancing  the  express  rates  so 
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as  to  re-establish  the  relationship  between  the  freight  and  express 
rates. 

As  stated,  the  order  of  the  Interstate  Commerce  Commission 
provided  for  a  total  increase  on  milk  and  cream  shipments  of  20 
per  cent.  This  was  to  remove  a  discriminatory  condition  brought 
about  by  its  previous  order,  wherein  it  was  provided  that  wher« 
there  was  competition  between  the  express  and  the  railroad  com- 
pany in  the  carrying  of  milk  and  cream,  the  express  company 
should  have  an  advance  of  20  per  cent.  This  resulted  in  an 
anomalous  situation,  Avhereby  competition  had  the  effect  of  pro- 
ducing a  substantial  increase  in  rates.  In  other  words,  where  a 
railroad  company  and  the  express  company  served  the  same  town 
in  the  fransportation  of  milk  and  cream,  the  increase  in  rates  was 
made  20  per  cent,  whereas  at  the  next  point  beyond  on  the  ex- 
press line  the  increase  amounted  only  to  12^  per  cent.  The  sec- 
ond order  of  the  Interstate  Commerce  Commission  cures  this  de- 
fect by  making  a  Uniform  advance  of  20  per  cent.  It  will  be 
noted  that  this  results  in  a  less  advance  on  milk  and  cream  than 
on  other  commodities,  the  total  increase  on  other  commodities 
being  26  per  cent. 

Upon  consideration  of  all  the  elements  involved  in  this  pro- 
ceeding, the  Commission  is  of  the  opinion  that  the  application 
of  the  express  company  is  reasonable  and  that  the  advance  of 
13^  per  cent  on  intrastate  traffic  in  Nebraska  should  be  approved. 


XEBRASKA  STATE  RAILWAY  COMMISSION. 

EE  CROWXOVER  TELEPHONE  COMPANY. 

[Application  No.  3718.] 
Seciirity  issues  —  Co^npetisation  to  officer  —  Past  services. 

A  telephone  utility  with  assets  considerably  in  excess  of  outstand- 
ing stock  was  authorized  to  issue  stock  to  an  ofl&cer  as  compensation 
for  substantial  services  in  putting  the  corporation  on  its  feet,  when 
these  services  had  been  rendered  for  a  nominal  compensation  at  the 
time. 

[January  12,  1921.] 
Applicatiox  for  authority  to  issue  common  stock;  granted. 

Taylor,  Chairman :   This  is  an  application  of  the  Crownovcr 

Telephone  Company  for  authority  to  issue  $1,714.55  of  its  com- 
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mon  stock  as  compensation  to  J.  E.  Grint,  president  of  the  com- 
pany, for  services  rendered  by  him  over  the  period  of  years  from 
1909  up  to  December,  1915.  Mr.  Grint  has  been  president  of 
the  company  throughout  the  greater  period  of  its  existence.  In 
the  early  days  of  the  organization  and  particularly  during  the 
period  referred  to  above,  Mr.  Grint  gave  much  of  his  time  to  the 
affairs  of  the  company,  receiving  therefor  only  nominal  com- 
pensation. He  was  concerned  in  putting  the  company  on  its 
feet  and  refrained  from  asking  for  a  salary  to  fully  cover  his 
services.  In  support  of  the  application,  Mr.  Grint  submits  a 
detailed  statement,  covering  the  services  rendered  by  him  from 
the  time  of  his  connection  with  the  company  in  1909  down  to 
December,  1915,  which  shows  the  amount  he  actually  received 
for  services  performed  and  transportation  vehicles  furnished  and 
the  amount  he  thinks  he  should  have  received  during  the  same 
period.  The  amount  claimed  by  him  for  the  period  is  $2,145- 
.30,  while  the  amount  actually  received  was  $430.75.  The  dif- 
ference of  $1,714.55  represents  the  amount  for  which  stock  is 
asked  to  be  issued. 

The  Commission  has  no  means  of  determining  whether  the 
charges  made  by  Mr.  Grint  for  the  services  performed  are  exact- 
ly equitable,  since  it  is  now  eight  or  ten  years  since  the  work  was 
performed.  Conditions  have  changed  sharply  since  that  time. 
The  claim  of  Mr.  Grint,  however,  is  approved  and  recommended 
by  W.  W.  Dye,  W.  H.  Dunbar,  A.  M.  Mutter,  and  J.  D.  Crown- 
over,  who  at  the  present  time  are  directors  and  stockholders  in 
the  company.  Some,  if  not  all,  of  these  gentlemen  were  connect- 
ed with  the  company  during  the  period  under  study  and  should 
be  well  advised  as  to  the  reasonableness  of  the  charges  made  by 
Mr.  Grint.  They  can  have  no  personal  interest  in  the  issuance 
of  the  stock  to  Mr.  Grint  other  than  their  consideration  for  the 
general  welfare  of  the  company. 

The  net  assets  of  the  company  at  the  present  time  are  some- 
what in  excess  of  $30,000.  The  stock  outstanding  amounts  to 
$25,620.97.  The  issuance  of  this  stock  in  this  amount  has  been 
approved  by  this  Commission  and  reflects  an  actual  investment 
by  the  stockholders  in  the  property.  It  is  manifest  that  the  con- 
tribution of  services  by  Mr.  Grint  permitted  the  company  to  put 

the  earnings  thus  saved  into  the  property.  Had  Mr.  Grint  been 
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• 
fully  paid  during  the  period,  the  company  would  have  had  to  is- 
sue additional  stock  to  secure  funds  with  which  to  provide  an 
equivalent  amount  of  property.  It  is  within  the  knowledge  of  the 
Commission  that  Mr.  Grint  has  been  very  active  in  the  service 
of  the  company  and  that  much  of  its  success  from  a  financial 
and  a  service  standpoint  has  been  due  to  his  efforts.  While  some 
criticism  might  be  lodged  against  certain  expense  items  claimed 
by  him,  it  should  not  be  overlooked  that  he  makes  no  claim  for 
interest,  which,  if  allowed,  would  properly  offset  any  excess 
chaYges  as  claimed.  In  the  opinion  of  the  Commission,  there- 
fore, the  issuance  of  the  stock  is  reasonably  required  and  should 
be  approved. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

MAYOR  OP  BINGHAMTON 

V. 

BINGHAMTON  LIGHT,  HEAT  &  POWER  COMPANY. 

[Case  No.  6626.] 

Valuation  —  Property  not  in  use, 

1.  The  value  of  an  old  generating  plant,  still  used  as  a  distribut- 
ing station  and  also  as  a  store  house  and  motor  repair  shop,  and  which 
contains  a  generator  and  equipment  maintained  as  a  "cold  standby,'' 
should  not  be  deducted  from  the  value  of  the  company's  property  for 
rate  making  on  the  theory  that  it  is  not  used  or  useful  in  the  public 
service. 

Valuation  —  Additional  power  house  — >  Outside  requirement, 

2.  The  additional  cost  of  a  new  power  house,  to  supply  current  to 
adjoining  municipalities,  should  not  be  deducted  from  the  rate  base  in 
determining  the  reasonableness  of  rates  in  the  city,  on  the  theory  that 
the  old  power  house  would  have  been  adequate  to  supply  the  demands 
of  the  city,  where  the  old  power  house  was  barely  adequate  to  meet  the 
normal  demands  of  the  city  and  the  rates  in  the  city  would  be  much 
higher  were  it  not  for  the  additional  plant. 

Valuation  —  Depreciation  reserve, 

3.  The  amount  of  a  depreciation  reserve  shown  on  the  books  of  a 
utility,  which  has  been  reinvested  in  the  plant,  should  be  deducted 
from  the  fixed  capital  in  obtaining  the  rate  base. 

Valuation  — .  Worlcing  capital  —  Electric  utility. 

4.  In  arriving  at  the  rate  base  of  an  electric  utility,  the  fixed  capi- 
tal of  which  was  $2,057,604.06,  an  allowance  of  $142,700  was  made  for 
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working  capital,  consisting  of  $32,000  for  one  month's  estimatod  supply 
of  coal,   $16,000   for   other   supplies,   and   $94,500   cash    based   on  six 
week's  operating  revenue  at  existing  "rates. 
Service  —  Operating  expenses  ^  Forecast, 

5.  In  estimating  coal  expenses  of  an  electric  utility,  the  Commis- 
sion disregarded  the  experience  of  1920  and  based  its  calculation  for  the 
immediate  future  on  present  prices,  while  other  operating  expenses  were 
based  upon  the  experience  of  1920. 

Bates  ^  Electricity  —  Setn^tce  and  demand  charges. 

6.  An  electric  company  was  directed  to  make  a  study  of  the  sub- 
ject of  service  and  demand  charges  and  to  propose  either  a  flat  service 
charge  for  lighting  customers  plus  a  commodity  meter  rate  or  else  a 
system  of  demand  charges  based  upon  the  actual  connected  load. 

[December  30,  1920.] 

Complaint  under  §§  71,  72,  Public  Service  Commissions 
Law,  as  to  rates  charged  for  electricity;  order  permitting  the 
filing  on  short  notice  of  tariff  embracing  a  meter  rate  of  5  cents 
per  kilowatt  hour. 

Appearances:  Kecnan,  Brink  &  Harrison,  Bingham  ton.  New 
York,  for  the  Binghamton  Light,  Heat  &  Power  Company; 
Charles  G.  Blakeslee,  Binghamton,  New  York,  Corporation 
Counsel,  for  the  city  of  Binghamton. 

Irvine,  Commissioner :  In  the  above  case,  an  order  was  made 
August  5,  1910,  approving  an  increase  in  the  commercial  and 
residential  lighting  rates  of  the  Binghamton  Light,  Heat  &  Pow- 
er Company  from  2 J  cents  per  kilowatt  hour  to  3^  cents  per  kil- 
owatt hour.  In  August,  1920,  the  company  filed  a  petition  ask- 
ing a  further  increase  to  4J  cents  and  later  filed  a  supplemental 
petition  asking  an  increase  to  5J  cents  per  kilowatt  hour.  The 
city  of  Binghamton  has  stoutly  contested  the  proposed  increase 
on  the  gi'ound  that  it  is  not  required  to  enable  the  company  to 
obtain  a  fair  return.  There  was  also  some  opposition  on  the 
ground  that  the  service  is  inadequate.  Upon  the  latter  point 
there  is  merely  the  testimony  of  one  witness  who  applied  a  volt 
meter  at  his  residence  at  various  times  and  found  the  voltage  low 
and  another  who  gave  statistics  as  to  "outage"  of  street  lights. 
The  Commission  has  received  no  other  complaints  and  it  is  in- 
ferable that  the  low  voltage  referred  to  was  due  to  some  local 
condition  which  the  company  was  requested  to  inquire  into  and 
remedy.     The  outage  of  street  lights  was  due  almost*  entirely  to 

weather  conditions  temporarily  interrupting  service. 
r.U.R.1921B. 
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On  the  rates  the  evidence  is  quite  voluminous  and  elaborate 
briefs  have  been  filed.  These  have  been  of  great  assistance  to 
the  Commission  in  the  examination  of  the  case  but  it  is  imprac- 
ticable within  reasonable  limits  to  discuss  all  the  points  raised. 

[1]  In  the  1919  opinion,  the  rate  base  was  fixed  at  $1,653,-' 
038.  This  was  as  of  December  31,  1918.  The  plant  of  the  com- 
pany has  in  recent  years  undergone  an  unusual  growth.  Those 
now  in  control  assert  that  it  had  become  inadequate  to  the  normal 
demands  of  the  community  apd  in  some  respects  obsolescent. 
Certainly,  the  growing  industries  of  Binghamton  and  of  its 
suburbs,  Johnson  City,  and  Endicott,  with  the  accompanying 
growth  of  the  city  itself,  placed  a  demand  on  tha  company  which 
required  a  very  great  expansion.  The  company  had  generated 
its  current  at  a  power  house  on  Court  street.  A  new  generating 
plant  was  constructed  on  land  bought  for  the  purpose  just  west  of 
Johnson  City  which  itself  is  just  west  of  Binghamton.  This 
plant  came  into  operation  in  1918.  It  is  contended  on  behalf  of 
the  city  that  the  value  of  the  Court  street  plant  should  be  deduct- 
ed from  the  fixed  capital  in  determining  a  rate  base,  or  else,  that 
it  alone  should  bo  considered.  The  Court  street  power  house  is 
now  used  as  a  distributing  station  for  a  large  part  of  the  city  and 
for  the  entire  street  lighting  system.  It  is  used  also  as  a  store- 
house and  a  meter  repair  shop.  Two  generators  have  been  re- 
moved. One  was  retired  from  the  service  of  this  company  and 
its  value  has  been  deducted  from  fixed  capital.  The  other  was 
removed  to  the  new  power  house.  There  remains  in  the  Court 
street  house  a  1500  kilowatt  generator  with  equipment  for 
its  operation.  This  is  maintained  as  a  ^^cokl  standby.''  The 
evidence  is  that  it  would  take  about  a  week  to  prepare  it  for 
operation.  We  do  not  think  that  the  value  of  the  Court  street 
plant  should  be  deducted  on  the  theory  that  it  is  not  used  or  use- 
ful in  the  public  service.  All  except  the  generating  plant  is  in 
actual  use  and  it  is  not  unwise  to  retain  that  for  standby  pur- 
poses. In  this  respect  the  only  criticism  might  be  that  the  com- 
pany should  maintain  it  in  such  condition  that  it  might  be  more 
quickly  available. 

[2]    As  to  the  old  plant  having  been  adequate  the  evidence  is 

that  its  capacity  was  4000  kilowatt  hours  and  that  that  is  now 

about  the  normal  city  demand.    The  argument  of  the  city  is  that 
P.U.R.1921B. 
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if  that  plant  is  sufficient  to  meet  the  city  demand,  the  city  shouM 
not  be  burdened  with  the  cost  of  a  large  new  power  house  neces- 
sitated by  the  demands  of  Johnson  City  and  Endicott  This  's 
hardly  the  case.  A  power  house  barely  adequate  to  meet  the  nor- 
•mal  demand  would  be  inadequate  to  meet  unusual  demands  and 
would  provide  no  reserve  whatsoever  in  case  of  breakdowns  nor 
would  it  provide  for  the  constantly  growing  city  demand.  The 
need  of  additional  power  is  demonstrated  by  the  fact  that  the 
kilowatt  hours  hold  in  1914  wereii  trifle  less  than  6,000,000;  in 
1919,  over  12,000,000;  in  1920,  they  will  be  about  15,000,000 
and  we  are  estimating  for  1921  a  considerably  larger  figure. 

When  the  company  provided  itself  with  the  means  of  supply- 
ing Johnson  City  and  Endicott,  where  the  Endicott- Johnson 
Company  now  uses  about  one-half  of  the  entire  output  of  the 
company,  it  not  only  performed  its  duty  to  the  suburbs  but  re- 
lieved the  conaumers  in  the  city  of  Binghamton  of  a  large  burden. 
The  rates  in  Binghamton  have  been  low  and  they  would  now 
doubtless  be  much  higher  than  it  is  proposed  to  make  them  were 
it  not  for  the  acquisition  of  this  additional  market,  largely  for 
oflF-peak  power,  and  the  expansion  of  the  plant  to  meet  its  de- 
mands. 

The  company  owns  28.71  acres  of  land  on  a  part  of  which  its 
new  power  house  is  situated.  This  land  was  acquired  at  a  cost 
of  $12,500.  It  is  claimed  and  with  reason  that  the  entire  tract 
is  not  needed  for  public  purposes.  This  is  true  at  present,  at 
least.  Besides  for  the  power  house  land  is  in  use  for  trackage, 
for  coal  storage  purposes  and  for  dumping  ashes.  We  have  no 
means  of  determining  how  much  it  would  have  cost  to  acquire 
barely  sufficient  land  for  these  purposes  nor  do  we  think  that  the 
company  was  required  to  restrict  its  purchase  to  barely  enough 
for  present  use.  We  deduct  $6,000  for  land  not  used  or  useful 
in  the  public  service  not  because  of  any  special  basis  for  this  fig- 
ure but  because  it  will  make  an  adjustment  sufficiently  accurate 
for  rate-making  purposes. 

[3]  The  company  has  failed  to  set  aside  as  a  depreciation  re- 
serve as  much  as  was  recommended  by  the  Commission  in  a  cap- 
italization case  in  1916.  Its  books  now  show  a  reserve  of  $170,- 
830.07.  The  books  indicate  that  this  has  all  been  reinvested  in 
plant  and  should,  therefore,  be  deducted  from  fixed  capital  in 
P.U.R.1921B. 
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obtaining  a  rate  base.  It  is  claimed  that  the  deduction  should  be 
on  the  basis  recommended.  While  the  court  of  appeals  has,  in  a 
case  relating  to  this  very  company,  emphatically  declared  the 
necessity  of  such  a  re8.erve,  People  ex  rel.  Binghamton  Light, 
Heat  &  P.  Co.  v.  Stevens,  203  N.  Y.  7,  96  K  E.  114,  it  has  also 
declared  that  the  Commission  is  without  power  to  impose  upon 
a  corporation  any  specific  requirement  therefor.  People  ex  rel. 
New  York  E.  Co.  v.  Public  Service  Conmiission,  223"  N.  Y.  373, 
P.U.E.1918F,  125,  119  N.  E.  848.  As  the  Commission  may 
not  directly  impose  such  a  requirement  it  would  seem  that  it 
may  not  indirectly  do  so  by  charging  arbitrarily  against  the  fixed 
capital  a  nonexistent  reserve  sufficient  to  meet  its  ideas  of  what 
should  properly  have  been  set  up.  Nothing  has  been  taken  from 
the  public  on  this  account  beyond  the  amount  actually  set  up 
and  there  has  been  no  obsolescence  or  retirement  decreasing  the 
efficiency  of  the  plant  or  not  reflected  in  credits  to  fixed  capital. 

Th  fixed  capital  of  the  company  as  of  December  31,  1919,  was 
$1,706,462.31.  While  the  reports  for  1919  have  not  been  for- 
mally accepted  there  are  no  objections  of  sufficient  magnitude 
substantially  to  change  the  total.  Additions  to  August  31,  1920, 
amount  to  $351,041.75  giving  a  total  of  fixed  capitd  $2,057,504.- 
06.  There  was  reported  as  under  construction  December  31, 
1919,  $122,798.43.  Presumably  this  is  absorbed  in  the  $351,- 
041.75  as  having  been  completed  during  the  current  year. 

[4]  In  reaching  an  allowance  for  working  capital,  we  are  con- 
fronted with  an  item  of  $69,316.02  materials  and  supplies 
December  31,  1919.  It  appeared  on  the  evidence  that  at  the 
time  of  the  hearings  the  company  had  on  hand  about  5500  tons 
of  coal.  This  was  criticized  chiefly  on  the  ground  that  it  aug- 
mented the  actual  operating  expenses  by  coal  purchased  at  a  high 
price  in  advance  of  use.  In  the  calculations  made  of  the  operat- 
ing expenses,  coal  actually  used  has  alone  been  considered  and 
this  objection  was  so  treated  as. well  founded.  As  affecting  work- 
ing capital  it  is  met  by  allowing  one  month's  estimated  supply  of 
coal,  3,850  tons.  For  other  supplies  we  allow  $16,000  whicn 
was  the  amoimt  on  hand  December  31,  1919,  when  there  was 
practically  no  coal  in  reserve.  For  cash  working  capital  we  allow 
six  weeks'  operating  revenue  at  present  rates.     We  thus  obtain 

the  following: 
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Coal    .. ., $32,000 

Other   supplies    16.000 

Cash     1^4,500 

Total  working  capital $142,700 

We  thus  reach  a  rate  base : 

Fixed  capital  August  31,  1920   $2,0o7.504.06 

W  orking    capital    142,700.00 

Total $2/200,204.06 

Less  reserve  for  depreciation   170,830.67 

$2,0-20,373.39 
Less  land  deducted 6.OO0.00 

Rate  base   .* $2,023,373.39 

[5]  In  estimatiDg  revenues  and  expenses  for  1921,  we  enter 
upon  a  field  involving  so  much  of  conjecture  that  it  is  manifestly 
unwise  to  base  upon  the  result  rates  for  any  extended  period. 
The  coal  troubles  of  the  present  year  are  familiar  to  everyone. 
On  the  whole,  this  company  has  not  been  comparatively  a  great 
sufferer  although  it  was  compelled  to  buy  a  considerable  quantity 
of  spot  coal  at  abnormally  high  prices.  It  seems  best  on  the 
whole  to  disregard  the  experience  of  1920,  and  to  forecast  resiihs 
for  the  immediate  future  upon  present  prices.  It  is  to  be  hopel 
and  it  is  probable  that  coal  prices  will  continue  to  decline,  but  as 
nearly  as  can  be  ascertained  it  is  unsafe  to  calculate  at  present 
upon  any  price  less  than  $5  a  net  ton  or  $5.57. a  gi'oss  ton  at 
the  mines.  Freight,  with  war  tax  added,  amounts  to  $3.6&  a 
gross  ton.  This  makes  a  coal  cost  of  $9.25  f.  o.  b.  Binghamton 
a  gross  ton  or  $8.25  a  net  ton.  In  order  to  get  the  entire  coal 
cost,  it  is  necessary  to  add  58  cents  a  net  ton  for  handling  the 
coal  at  the  plant.  This  is  based  on  actual  cost  to  the  company 
in  July.  The  cost  in  winter  will  probably  be  somewhat  greater. 
In  1918,  during  a  part  of  which  year  the  new  plant  was  in  opera- 
tion, it  required  4.18  pounds  of  coal  for  each  kilowatt  hour  gen- 
erated. In  1019,  this  fell  to  3.01  pounds  and  in  the  first  eight 
months  of  1920,  it  has  risen  to  3.58  pounds.  The  fall  in  1919 
was  due  to  the  greater  efficiency  of  the  new  power  station  and 
the  increase  in  1920  to  the  inferior  quality  of  the  coal  and  pocs- 
sibly  to  less  efficient  labor  resulting  in  less  economical  use.  The 
1920  factor  has  been  applied  to  the  estimated  required  produc- 
tion for  1921. 
r.r.Rj92iB. 
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Other  operating  expenses  have  been  estimated  upon  the  basis 
of  the  experience  of  1920;  the  results  for  the  first  eight  months 
being  extended  to  a  yearly  basis  at  the  same  rate  and  increased 
by  10  per  cent  for  the  year  1921,  to  conform  with  the  actual 
increased  costs  as  shown  by  the  months  of  Jime,  July,  and  Au- 
gust over  similar  costs  for  the  first  five  months.  It  was  con- 
tended that  labor  costs  would  decrease.  Certainly  there  is  no  in- 
dication of  a  decrease  in  the  rate  of  wages  sufficient  to  warrant 
us  in  basing  a  finding  on  that  hypothesis.  It  appeared  on  the 
hearing  that  there  had  been  some  reduction  in  the  forces  but  that 
this  reduction  was  dne  to  the  completion  of  construction  work. 
The  labor  involved  does  not  appear  in  the  operating  expenses  but 
formed  a  capital  charge.  Estimating  the  revenue,  26,000,000 
kilowatt  hours  has  been  assumed  as  the  required  production,  and 
deducting  22.4  per  cent  for  energy  lost  or  unaccounted  for,  re- 
sults in  20,170,000  kilowatt  hours  as  the  estimated  annual  sales. 
This  is  a  very  considerable  increase  over  the  15,000,000  kilowatt 
hours  for  1920  but  is  calculated  on  the  assumed  demand  for 
power  by  the  large  power  consumers  as  evidenced  by  their  de- 
mands while  operating  in  1920.  Appendix  III  shows  the  details 
of  the  estimate.  Without  embodying  further  figures  in  the  opin- 
ion it  may  be  stated  that  the  details  appear  in  the  tables  append- 
ed. Allowance  has  been-  made  for  the  increases  in  power  rates 
already  in  effect.  It  would  seem  that  the  new  rates  should  pro- 
duce an  operating  income  of  about  $180,000  which  is  a  trifle  less 
than  9  per  cent  of  the  rate  base.  While  our  estimate  of  sales  is 
based  on  continued  full  operation  by  large  consumers,  it  is  to  bo 
hoped  on  the  other  side  that  operating  expenses  will  be  less  than 
the  estimate.  '  It  would  seem,  therefore,  that  a  rate  of  5  cents  a 
kilowatt  hour,  which  would  under  our  figures  yield  a  return  of 
8  per  cent,  is  the  safer  price  to  establish.  The  power  consumers 
are  under  a  coal  clause  in  the  tariffs  so  that  a  rise  or  fall  in  the 
price  of  coal  will  not  disturb  the  income  so  seriously  as  if  all  the 
energy  or  a  large  part  were  sold  for  commercial  lighting.  The 
loss  of  revenue  in  case  of  stoppage  or  partial  stoppage  of  opera- 
tions by  large  power  consumers  will  be  more  disturbing  than  any 
probable  decrease  in  operating  expenses.  At  the  same  time  indi- 
cations are  that  not  only  are  coal  prices  and  other  commodity 

prices  unstable  and  likely  to  change  but  that  business  conditions 
P.U.R.1921B. 
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affecting  both  revenue  and  expenses  may  substantially  change 
within  a  short  time.  It  is,  therefore,  thought  best  to  make  the 
order  operative  only  until  May  1,  1921,  and  thereafter  until 
changed  by  order  of  the  Commission. 

[6]  The  rate  structure  of  the  company  is  based  on  what  is 
called  a  service  charge  but  which  is  in  fact  a  demand  charge 
measured  in  numbers  of  16  candle  power  lamps.  This  is,  under 
present  conditions,  an  unworkable  basis  and  the  Commission  has 
insisted  upon  a  change.  The  company  proposes  demand  charges 
based  on  the  number  of  connected  outlets.  This  is  better  but  not 
entirely  satisfactory.  It  will  be  accepted  for  the  purposes  of  the 
present  order  but  the  company  will  be  expected  to  make  a  studf 
of  the  subject  and  when  the  rates  again  come  in  question,  to  pro- 
pose either  a  flat  service  charge  for  lighting  customers  plus  a 
commodity  meter  rate  or  else  a  system  of  demand  charges  based 
upon  the  actual  connected  load.  Subject  to  the  above  an  order 
will  be  made  permitting  the  filing  on  short  notice  of  tariffs  eD»- 
bracing  a  meter  rate  of  5  cents  a  kilowatt  hour. 

All  concur. 


PENNSYLVANIA  PUBIiIO  SERVICE  COMMISSION. 

C.  A.  CASWELL 

v. 

BLOOMSBURG  WATER  COMPANY. 

[Complaint  Docket  No.  3243.] 

Diacrimination  —  Water  company  —  Fire  service, 

1.  Free  fire  service  furnished  to  one  consumer  of  a  water  company 
discriminates  against  the  other  consumers,  and  a  reasonable  charge 
should,  therefore,  be  made  for  such  service. 

Constitutional  law  —  Impairment  of  contracts  — >  DisctHtnination, 

2.  A  contract  for  service  by  a  public  utility,  resulting  in  discrimi- 
nation, does  not  preclude  the  Commission  from  inquiring  into  and  en- 
forcing a  just  and  reasonable  rate. 

[January  18,  1921.] 

Complaint  against  water  company  for  discontinuing  free  fire 
service;  complaint  dismissed. 

r.U.R.1921B. 


Digitized  by 


Google 


CASWELL  V.  BLOOMSBURG  WATER  CO.  689 

Rilling,  Commissioner:  The  Bloomsburg  Water  Company, 
respondent,  filed  a  schedule  of  rates,  effective  July  1,  1918,  in 
which  appears  the  following: 

"  *8tand  Ready*  Service. 
Public  fire  service:  Per  Annum. 

Town  fire  hydrants,  each $26.00 

Priviite  fire  service: 

Fire  hydrants  set  on  private  property,  each 25.00 

li  in.  connection,  for  fire  purposes 12.60 

2     in.  connection,  for  fire  purposes 15.00 

4     in.  connection,  for  fire  purposes  100.00 

6     in.  connection,  for  fire  purposes  150.00 

8     in.  connection,  for  fire  purposes 200.00 

Bills  for  stand  ready  service  are  due  and  payable  quarterly  in  advance 
on  the  first  days  of  January,  April,  July,  and  October,  and  if  not  paid  with- 
in twenty  days  thereafter,  a  penalty  of  10  per  cent  will  be  added." 

C.  A.  Caswell  has  filed  this  complaint,  alleging  said  rates  are 
in  violation  of  a  verbal  contract  and  unjust,  unfair  and  grossly 
excessive. 

Complainant  is  the  owner  of,  and  operates  a  large  woolen  fac- 
tory in  the  town  of  Bloomsburg.  In  1905,  after  a  fire  had  oc- 
curred, desiring  to  have  better  fire  protection,  complainant  in- 
stalled a  sprinkler  system  in  his  mill  and  by  verbal  arrangement 
made  with  respondent,  the  same  was  connected  with  its  main  by 
a  6-inch  service  connection  costing  $184,  all  paid  for  by  com' 
plainant  It  was  testified  that  at  the  present  time  the  cost  would 
be  $525.  Complainant  alleges  that  it  was  agreed  that  in  con- 
sideration of  his  paying  for  the  service  connection,  respondent 
would  not  make  any  charge  for  service  furnished  thereby,  and 
from  1905  down  to  1920,  no  charge  was  made  by  respondent 
therefor. 

Complainant  has  another  4-inch  service  connection  with  re- 
spondent's main  through  which  general  service  is  rendered  on 
a  jneter  basis,  respondent  receiving  from  $280  to  $300  annually 
for  such  sen^ice.  This  is  not  connected  with  the  sprinkler  system. 
The  position  taken  by  complainant's  counsel  is  stated  in  his 
brief  as  follows: 

"The  complaint  in  this  case  is  based  on  tlie  charge  of  $175 

per.  annum  for  the  stand  ready  service,  while  under  a  verbal 

agreement  entered  into  with  respondent  in  1905,  that  no  charge 

would  be  made  if  complainant  would  at  his  own  expense  install 

the  sprinkler  system,  and  connect  with  the  Sixth  street  n>ain. 
P.U.R.1921B. 
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The  proof  of  this  agreement  is  the  fact  that  no  charge  was  made 
from  1905  until  July  1,  1918." 

Complainant  in  his  testimony  (p.  7)  testified  as  follows: 

"Q.  And  it  was  agreed  then  that  you  would  have  your  service 
free  ? 

"A.  It  was." 

[1,  2]  Complainant  concedes  that  respondent  has  been  and 
is  now  rendering  a  service  to  him.  The  fact  that  heretofore  re 
fcpondent  has  rendered  such  service  free  does  not  in  our  opinion 
preclude  it  from  now  making  a  reasonable  charge  therefor.  The 
contract  under  which  said  free  service  has  been  rendered  results 
in  an  unjust  discrimination  against  the  other  patrons  of  respond- 
ent and  is,  therefore,  in  violation  of  the  provisions  of  the  Public 
Service  Company  Law.  Decisions  of  both  courts  and  Commis- 
sions are  to  the  effect  that  a  contract  of  the  character  which  the 
complainant  here  seeks  to  enforce  does  not  preclude  the  Commis- 
sion from  inquiring  into  and  determining  the  just  and  reasc.n- 
able  rate.  There  is  no  testimony  indicating  that  the  rates  com- 
plained of  are  unreasonable  and  the  complaint  must,  therefore, 
be  dispiissed.  Eespondent's  rates  should  be  uniformly  applied 
to  all  patrons.  Any  service  rendered  at  other  rates  results  in 
discrimination. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

JOSEPH  GROSS  et  aL 

DUQUESXE  LIGHT  COMPANY. 

[Complaint  Docket  No.  3245.] 

Service  —  Extension  —  Return  —  Discrimination, 

An  extension  of  service  into  a  sparsely  settled  locality  will  not 
be  ordered  when  it  would  produce  such  a  low  return  as  to  place  an  un- 
reasonable burden  upon  other  consumers  of  the  company, 

[January  18,  1921.] 

Complaint  alleging  refusal  to  extend  service;  dismissed. 
By  the  Commission:    The  issne  raised  in  this  complaint  is 

P.U.R.1921B. 
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the  refusal  of  respondent  to  extend  its  lines  to  furnish  electric 
light  service  to  ten  residents  oi  Mifflin  township  lying  adjacent 
to  the  city  of  Duquesne  in  Allegheny  county.  From  the  evidence 
of  respondent's  chief  field  man  it  appears  that  it  would  require 
in  order  to  secure  proper  distribution  of  service  an  extension  of 
two  wires  in  the  primary  circuit  a  distance  of  1900  feet,  the  in- 
stallation of  a  transformer,  and  three  wires  of  2,000  feet  each  in 
the  secondary  circuits  or  ^  total  length  of  0,800  feet  of  wire. 
The  total  extension  of  pole  line  required  according  to  the  figures 
of  this  witness  is  3,900  feet  which  it  appears,  however,  from 
measurements  submitted  by  complainants  might  be  cut  down 
400  or  500  feet  by  constructing  the  extension  over  another  avail- 
able route.  But  if  the  alternative  route  of  complainants  were 
followed  it  would  not,  under  the  evidence  on  costs  submitted, 
tnake  a  very  material  difference  in  the  ultimate  expense  of  con- 
struction. 

Kespondent's  estimate  fully  itemized  of  erecting  the  poles  and 
stringing  the  wires  for  the  service  proposed  would  amount  to 
$1,328.21,  the  cost  of  installing  the  necessary  meters,  the  trans- 
former required  to  .change  the  voltage,  and  the  stringing  of  an 
additional  feed  wire  from  its  nearest  substation  to  insure  ade- 
quate capacity  for  the  extra  extension  of  service  would  be  $550 
making  the  total  cost  of  installing  the  new  equipment  $1,878.21. 
Complainants  also  submitted  cost  figures  but  they  were  based 
upon  imit  prices  of  a  previous  year  and  were  shown  to  be  too 
low  to  have  definite  value  in  an  estimate  of  this  kind  under 
present  day  quotations. 

As  disclosed  by  the  evidence,  the  complainants  live  in  a  very 
sparsely  built  community  in  which  there  has  been  no  erection  of 
dwellings  within  the  past  few  years  and  longer  back,  and  which 
does  not  offer  any  prospects  of  development  or  growth  of  popu- 
lation in  the  near  future.  The  district  is  not  supplied  with 
either  gas  or  water  service.  The  dwellings  to  be  furnished  range 
from  three  to  seven  and  eight  room  houses,  and  from  consumers, 
approximately  in  the  same  class,  the  company  receives  an  aver- 
age gross  revenue  of  $13.85  per  year  from  each  patron.  This 
would  indicate  that  the  total  annual  gross  revenue  from  the 
eleven  residents  which  make  up  the  population  of  that  locality 
would  amount  to  $152.35. 
P.U.R.1021B. 
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The  cost  of  producing  the  current  required  and  maintaining 
this  service  was  estimated  by  respondent  to  amount  to  $106.36 
per  year,  leaving  a  balance  of  $45.99  as  the  net  return  on  an  in- 
vestment of  $1,878.21  or  an  annual  rate  of  return  of  2.45  per 
cent.  Using  the  same  figures  for  construction  and  operation, 
and  applyitig  them  to  the  shorter  line  proposed  by  complainants, 
would  show  an  investment  of  $1,580  and  earn  as  net  income  an 
annual  rate  of  2.91  per  cent.  Under  these  circumstances,  to 
i-equire  respondent  to  make  the  extension  prayed  for  would  place 
more  than  a  reasonable  share  of  the  burden  imposed  upon  the 
other  consumers  of  the  company  and  would  make  the  service  to 
complainants  preferential.  An  order  will,  therefore,  be  made 
dismissing  the  complaint. 


WISCONSIN  RAILROAD  COMMISSION. 

RE  WISCONSIN  PUBLIC  SERVICE  COMPANY. 

[R-2658.] 

Bates  ^'  Street  railways  —  Factors  to  "be  considered. 

The  scheme  of  rates  for  a  street  railway  should  be  one  that  will 
meet  the  convenience  of  the  greatest  number  of  patrons  and  encourage 
riding  while  at  the  same  time  it  gives  some  recognition  to  the  coet 
of  aerving  the  occasional  rider,  although  as  to  just  how  much  weight 
this  latter  consideration  should  be  given,  must  depend  upon  the  appli- 
cation of  practical  judgment  to  the  solution  of  the  problem. 

[December  29,  1920.] 

Application  for  authority  to  increase  interurban  and  street 
railway  rates;  temporary  order  authorizing  city  a  cash  fare  of 
10  cents,  strip  tickets,  five  rides  for  35  cents,  and  other  rjites 
as  specified  in  order. 

By  the  Commission:  On  December  4,  1920,  the  Commission 
entered  its  order  authorizing  the  Wisconsin  Public  Service  Com- 
pany to  put  into  eiFect  in  the  city  of  Green  Bay  for  street  car 
riding  therein  a  cash  fare  of  10  cents,  strip  tickets  10  for  75 
cents,  monthly  commutation  tickets  50  rides  for  $8,  children 
five  to  twelve  years  of  age,  cash  fare  5  cents,  and  under  five 
years,  free,  if  accompanied  by  adult    Before  said  rates  became 

P.U.R.1921B. 
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effective,  a  considerable  number  of  citizens  of  Green  Bay  filed 
their  petition  with  the  Commission  asking  for  further  hearing 
and  investigation,  and  that  the  rates  authorized  be  suspended 
imtil  further  hearing  in  said  matter.  The  rates  authorized  never 
became  effective  and  further  hearings  were  held  at  Green  Bay 
on  December  14th  and  at  Madison,  Wisconsin,  on  December  23, 
1920,  the  appearances  being  T.  P.  Silverwood,  A.  Fontanc, 
William  Cook,  District  Attorney ;  Joseph  Martin,  Sol  P.  Hunt- 
ington, Timothy  Burke,  on  behalf  of  the  citizens  of  Green  Bay ; 
H.  O.  Fairchild  and  Miller,  Mack  &  Fairchild  by  George  B. 
Luhman  on  behalf  of  the  W^isconsin  Public  Service  Company; 
Byron  T.  Gifford,  Engineer,  and  Fred  D.  Merrill,  Corporation 
Counsel,  for  the  city  of  Green  Bay,  and  Herb  J.  Smith,  city 
attorney  for  the  city  of  De  Pere. 

The  salient  facts  are  that  the  company  is  operating  at  a  loss 
and  cannot  continue  indefinitely  to  render  adequate  public  serv- 
ice on  the  basis  of  revenues  now  received.  This  basis  being  a 
6-cent  flat  cash  fare.  While  there  have  been  material  increases 
in  expenses  of  all  departments,  the  largest  single  and  largely 
controlling  element  of  expense  has  been  increased  wages  paid  to 
motormen  and  conductors.  The  hourly  wages  of  the  trainmen 
have  been  greatly  increased  during  the  last  few  years,  their  being 
three  increases  since 'September,  1918,  the  last  increase  being 
very  recent 

The  petition  for  increase  was  filed  July  27,  1920.  Pending 
decision  of  the  case  an  extensive  investigation  of  both  capital 
and  operating  accounts  of  the  company  relating  to  the  street  rail- 
way utility  was  made  by  Byron  T.  Gifford,  engineer  and  expert, 
employed  by  the  city  of  Green  Bay.  His  conclusion  was  that 
something  over  7-cent  average  fare  was  necessary  for  the  com- 
pany and  should  be  granted.  The  rates  authorized  by  the  order 
of  December  4,  1920,  are  the  rates  suggested  by  Mr.  Gifford  and 
recommended  on  behalf  of  the  city,  and  the  primary  object  in 
view  when  this  recommendation  was  made  by  Mr.  Gifford  was 
to  secure  the  lowest  rate  of  fare  to  frequent  and  constant  riders 
and  to  place  upon  the  occasional  rider  some  of  the  burden  of 
fixed  charges  or  ready-to-serve  obligations  which  the  occasional 
rider  meets  o^  sustains  almost  not  at  all  oi^  a  flat  rate  basis.  Fur- 
thermore, it  was  recognized  that  very  often  to  the  frequent  and 
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constant  rider  the  matter  of  street  car  transportation  charge  was 
one  which,  over  a  considerable  period,  became  a  matter  of  real 
importance.  The  city  felt  that  a  sliding  scale  was  not  only 
lully  justified  on  the  basis  of  actual  costs  of  rendering  the  serv- 
ice but  was  consistent  with  wise  and  enlightened  social  policy. 
These  were  the  objects  which  influenced  the  recommendation  of 
the  scale  adopted. 

Among  other  things,  the  petition  for  a  rehearing  questioned 
the  advisability  of  the  10-cent  cash  fare  though  favoring  a  ticket 
scheme.  ^Ir.  Gifford  calculated  that  about  10  per  cent  would 
ride  on  cash  fares  and  it  was  his  position  that  if  most  riders  took 
advantage  of  the  lower  ticket  rates  only,  the  occasional  riders 
would  pay  the  higher  cash  fare  and  that  as  to  such  occasional 
rider  he  would  be  paying  no  more  than  he  ought  to  on  a  cost 
basis  and  certainly  if  these  premises  are  correct  there  is  much  to 
be  said  for  this  point  of  view. 

The  fixing  of  rates  is  not  always  one  of  merely  calculating  the 
costs.  Unquestionably  with  the  departure  from  the  5-cent  rate 
scale  the  considerations  above  referred  to  must  be  given  weight. 
Any  scale  of  fares  must  have  several  objects  in  view.  Of  course, 
the  revenue  derived  should  be  such  as  to  be  compensatory  to  the 
company  and  such  as  to  insure  good  service.  The  scheme  of 
rates  should  be  one  that  will  meet  the  coiA'enience  of  the  great- 
est number  of  patrons  and  encourage  riding  while  at  the  same 
time  it  gives  some  recognition  to  the  cost  of  serving  the  occasion- 
al rider,  although  as  to  just  how  much  weight  this  latter  consid- 
eration should  be  given  must  depend  upon  the  application  of 
practical  judgment  to  the  solution  of  the  problem.  As  a  matter 
of  fact,  this  application  for  rehearing  grows  largely  out  of  a 
diiference  of  judgment  as  to  the  differential  which  should  apply 
to  the  occasional  or  cash  paying  rider.  There  is  a  difference  of 
judgment  as  to  the  number  who  will  ride  on  the  cash  fares,  the 
amoimt  of  revenue  that  will  be  received  from  them,  and  the 
effect  on  the  riding  habit  in  the  city  of  Green  Bay,  and  there  is 
always  present  in  the  establishment  of  a  new  system  of  fares  the 
fundamental  difficulty  of  attempting  to  calculate  the  effect  which 
any  scheme  of  fares  may  have  on  the  riding  habit  One  of  the 
difficulties  is  that  the  experience  of  the  riding  in  one  city  is  often 
found  not  to  be  applicable  in  other  cites  of  perhaps  somewhat 
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similar  size.  In  this  particular  case,  the  judgment  of  those  who 
Lave  studied  the  situation  is  not  at  all  unanimous  as  to  the  num- 
ber of  riders  who  will  bfe  affected  by  the  cash  fare.  The  city's 
suggestion  is  on  the  basis  that  a  small  per  cent  will  actually  ride 
upon  the  cash  fare  and  that  the  riding  will  be  largely  upon  the 
lower  ticket  rates. 

Fundamentally,  the  city  feels  that  it  desires  the  ticket  rates 
to  be  as  liberal  as  possible  for  the  constant  rider.  That  is  in 
fact  the  main  object  which  the  city  had  in  view  in  suggesting; 
the  scheme  of  rates  which  we  authorized  in  our  order.  The  mat- 
ter has  been  gone  into  quite  fully  in  the  rehearings  and  has  been 
given  further  study,  and  from  our  own  further  study  of  the  mat- 
ter we  have  reached  the  present  opinion  that  it  is  very  doubtful 
whether  the  ticket  fares  are  on  sufficiently  liberal  basis  to  ac- 
complish the  object  and  purpose  which  the  city  had  in  view  in 
suggesting  the  scheme  of  fares.  While,  by  our  order,  vrc  intend- 
ed that  the  $3  book  tickets  should  be  good  for  thirty  days  from 
the  time  purchased  and  have  no  relation  to  any  calendar  month, 
the  question  has  arisen  as  to  the  construction  of  the  order  in  this 
respect.  As  we  are  of  the  opinion  that  this  form  of  ticket  rate 
should  be  changed  so  as  to  provide  that  the  book  should  be  good 
not  only  for  the  individual  purchaser,  but  for  his  family  and  also 
imtil  used  with  only  a  yearly  limitation  thereon,  the  question  of 
construction  has  become  unimportant. 

There  was  an  insistent  claim  at  the  hearings  that  there  were 
mam'  who  did  considerable  riding  and  yet  who  could  not  avail 
themselves  of  the  book  tickets  and  they  felt  that  a  further  provi- 
sion should  be  made  for  an  intermediate  ticket  rate  upon  a  more 
liberal  basis  to  meet  this  situation.  We  think  there  is  merit  in 
this  contention  and  have,  therefore,  provided  for  a  sale  of  5 
tickets  for  35  cents  in  this  temporary  order. 

While  we  have  given  the  entire  matter,  both  of  revenues  and 
operating  expenses,  further  consideration  and  have  had  the  bene- 
fit of  different  views  of  those  interested  in  the  proper  scheme  of 
fares  to  be  established  in  the  city  of  Green  Bay,  we  are  not  at  all 
certain  that  we  arc  able  to  accurately  determine  the  riding  under 
this  scheme  of  fares  suggested,  nor  are  we  at  all  certain  that  the 
percentage  of  cash  riders  has  been  accurately  forecast  under  the 
10-cent  fare.     There  is  a  way  by  which  this  can  be  determined 
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with  a  satisfactory  degree  of  accuracy  before  entering  any  final 
order  in  the  case,  and  in  view  of  the  more  liberal  provisions  here- 
in for  the  use  of  tickets,  we  feel  fully  justified  in  entering  a 
temporary  order  which  shall  remain  ip  effect  long  enough  for  U9 
to  make  a  further  study  of  both  the  riding  and  operating  condi- 
tions before  entering  final  order.  The  final  order  in  the  case  will 
be  entered  as  soon  as  we  feel  reasonably  certain  that  the  data 
obtained  is  characteristic  and  can  be  reasonably  used  as  a  basis 
for  such  order.  It  is  doubtful  whether  any  more  light  will  be 
thrown  upon  the  subject  by  a  further  hearing,  and  we  have  de- 
cided, therefore,  that  while  retaining  jurisdiction  pending  fur- 
ther study  of  the  situation  the  Commission  will  use  its  discre- 
tion in  determining  whether  it  is  necessary  to  have  any  further 
public  hearings.  The  order  entered,  therefore,  will  be  tempo- 
rary, and  while  the  tickets  issued  hereunder  will  be  good  until 
used,  the  jurisdiction  of  the  Commission  is  retained  for  the  entry 
of  the  final  order  after  making  such  study  of  the  situation  with- 
in the  near  future  as  it  deems  necessary  and  requisite  to  arrive 
at  a  just  conclusion. 

Citizens  have  pointed  out  at  considerable  length  the  present 
industrial  situation  in  this  country  and  the  lower  costs  which 
are  anticipated.  Certainly  the  Commission  should  not  fail  to 
give  recognition  within  reason  to  the  probability  of  lowered 
costs  in  the  future,  but  it  is  not  to  be  overlooked  that  the  Com- 
mission's door  is  open  at  any  time  to  give  effect  to  these  lowered 
costs  when  they  shall  actually  have  become  effective  in  the  util- 
ity field.  Any  order  issued  by  the  Commission  is  subject  to 
change  upon  changed  operating  conditions.  In  the  present  case, 
lowered  costs  have  not  become  effective  materially.  The  largest 
single  item  of  operating  expense,  of  course,  is  dependent  upon 
the  wage  scale  paid  and  at  present,  at  least,  there  is  no  suggestion 
on  the  part  of  the  parties  hereto  of  a  change  therein.  It  is  not 
the  province  of  the  Commission  at  this  time  and  under  the 
chaotic  provisions  now  prevailing  to  attempt  to  accurately  fore- 
cast the  future.  It  is  clear,  however,  that  the  Commission  should 
have  in  mind  the  possible  lowering  of  costs  and  should  be  careful 
that  the  basis  fixed  for  any  scheme  of  fares  is  one  fully  justified. 

We  believe  that  more  liberal  provisions  for  the  use  of  the  tickets 
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Kerein  will  have  a  tendency  to  make  meeting  of  prevailing  con- 
ditions easier  than  the  ticket  schedule  suggested. 

It  is  to  be  borne  in  mind,  however,  that  this  of  course  is  not 
the  final  order  in  the  case;  that  a  final  study  of  the  situation 
will  be  made  and  that  we  shall  soon  have  available  data  which 
will  make  it  considerably  easier  to  arrive  at  a  conclusion  on  all 
the  points  at  issue.  The  modified  rate  schedule  herein  put  into 
effect  is  temporary  and  is  to  prevail  only  for  such  time  as  the 
Commission  shall  deem  necessary  to  collect  the  necessary  data 
for  entering  the  final  order,  and  complete  jurisdiction  over  the 
entire  matter  is  reserved  in  the  Conamission. 

The  book  tickets  hereafter  provided  for  shall  be  put  on  sale 
at  a  number  of  advertised  places  so  as  to  meet  general  public 
convenience.  The  change  in  the  Green  Bay  city  rate  will  prob- 
ably make  a  change  in  interurban  fares  necessary  at  other  points 
than  those  covered  by  this  order.  The  company  will  submit  for 
cur  approval  any  other  proposed  change  in  interurban  fares. 


WISCONSIN  RAIIiROAD  COMMISSION. 

BE  AMERICAN  RAILWAY  EXPRESS  COMPANY. 

[R-2642.] 

Mates  —  Express  —  Uniformity  of  intra-and  interstate. 

Although  on  the  basis  of  cost,  a  proper  increase  in  intrastate  ex- 
press rates  might  differ  slightly  from  a  proper  increase  in  interstate 
rates,  the  intrastate  increase  should,  for  the  sake  of  uniformity,  cor- 
respond with  the  interstate  percentage  of  increase. 

[January  24,  1021.] 

Application  for  permission  to  increase  express  rates  and  to 
change  classification;  petition  granted. 

By  the  Commission:  On  September  10,  1920  this  Commis- 
sion, acting  on  the  original  application  in  this  matter,  granted 
permission  to  the  American  Railway  Express  Company  to  file 
tariffs  increasing  its  rates  on  all  intrastate  express  business  with- 
in the  state  by  12^  per  cent,  with  the  privilege  of  increasing  its 
rates  on  milk  and  cream  to  equalize  the  competitive  rates  con- 
temporaneously applied  by  railroads  on  these  commodities. 
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The  matter  now  under  consideration  is  a  supplemental  appli- 
cation of  the  express  company  for  authority  to  further  increase 
all  of  its  rates,  except  those  on  milk  and  cream,  an  additional 
13i  per  cent,  making  a  total  increase  of  26  per  cent  on  the  rates 
in  effect  prior  to  September  10,  1920. 

The  American  Railway  Express  Company  was  formed  earfy 
in  the  period  of  Federal  control  of  railroads  to  take  over  the  busi- 
ness of  the  .four  major  express  companies  then  operating,  the 
Adams,  American,  Southern,  and  Wells  Fargo  &  Company, 
which  in  turn  controlled  by  lease  the  business  of  the  Great  Xorth- 
ern,  I^orthern  and  Western  express  companies,  on  the  refusal 
of  the  director  general  to  carry  out  the  separate  contracts  be- 
tween these  express  companies  and  the  railroads  over  which  they 
operated.  From  Xovember  18,  1918,  to  the  termination  of  Fed- 
eral control  February  29,  1920,  it  operated  as  the  agent  of  the 
director  general,  and  under  its  contract  was  guaranteed  against 
loss,  which  guarantee  was  extended  to,  and  through,  August  31, 
1920.  Ticccntly  the  Interstate  Commerce  Commission  author- 
ized the  continuation  of  this  company  as  a  permanent  consolida- 
tion of  the  constituent  express  companies. 

The  increases  of  rates  on  intrastate  business  granted  by  this 
Commission  on  September  10,  1920,  were  made  consistent  with 
the  increases  granted  in  interstate  express  rates  throughout  the 
country  by  the  Interstate  Commerce  Commission  by  its  decision 
of  August  11,  1920.  In  neither^the  proceedings  before  the  In- 
terstate Commerce  Connnission  nor  before  this  Commission  was 
vonsideration  given  to  the  increase  of  wages  of  express  employees 
granted  by  the  United  States  Railroad  Labor  Board's  Decision 
Xo.  3  of  August  10,  1920,  affecting  the  main  body  of  the 
employees  and  also  by  its  Decision  Xo.  2  of  July  20,  1920,  affect- 
ing certain  of  the  employees,  the  two  decisions  resulting  in  an 
estimated  increase  in  wages  of  $42,296,340  per  annum.  The 
case  before  the  Intei*state  Commerce  Commission  was  reopened  on 
supplemental  application  for  a  further  advance  of  15  per  cent 
to  take  care  of  this  wage  increase,  and  on  September  21,  1920, 
the  Interstate  (^onnuerce  Commission  authorized  an  increase  of 
13^  per  cent.  The  supplemental  application  to  this  Commission 
here  under  consideration,  filed  October  1,  1920,  requests  the  same 

percentage  increase  of  intrastate  rates  in  Wiscousi*. 
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Hearing  on  the  supplemental  application  was  held  at  Uadi- 
son,  November  19,  1920.  C.  E.  Elniqnist,  attorney,  W.  C.  Mor- 
gan, superintendent  of  the  eastern  Wisconsin  division  and  E.  E. 
Westfall,  superintendent  of  the  western  Wisconsin  division  ap- 
peared for  the  American  Railway  Express  Company,  W.  A.  An- 
derson appeared  for  F.  X.  Elkinton  Incorporated,  representing 
Fuller  Warren  Company  and  others. 

The  express  company  rested  its  case  mainly  on  the  testimony 
in  the  case  before  the  Interstate  Commerce  Commission  showing 
the  effect  of  the  wage  board's  orders  on  the  expenses  of  the  ex- 
press companies  as  a  whole.  'Transcript  of  this  testimony,  copies 
of  the  wage  board's  orders,  and  copies  of  the  Interstate  Com- 
merce Commission's  findings,  were  made  a  part  of  the  record  in 
this  proceeding.  As  regards  conditions  in  Wisconsin,  a  number 
of  exhibits  were  offered  showing  the  increase  of  wages  of  certain 
classes  of  employees  as  the  result  of  the  wage  board's  orders,  and 
also  in  general  since  1918.  These  exhibits  show  an  average  in- 
crease of  $32.64  per  employee  per  month,  equal  to  30.7  per  cent 
resulting  from  the  wage  orders,  and  a  total  average  increase  since 
1918  of  over  95  per  cent.  These  exhibits,  however,  covered  only 
six  of  the  most  important  agencies  in  the  state.  At  the  request 
of  the  Commission  the  express  company  filed  statements  showing 
the  amounts  of  business  handled,  both  as  regards  revenues  and 
number  of  shipments,  and  the  agency  and  line  expenses  for  its 
operating  divisions  touching  Wisconsin.  Xo  direct  testimony  in 
opposition  to  the  increase  of  rates  was  offered,  but  on  behalf  of 
the  shippers  it  was  advanced  that  with  increases  in  wages  and 
buch  increase  in  rates  as  might  be  based  thereon,  the  express  com- 
pany and  the  public  were  both  entitled  to  more  efficient  service. 

United  States  Railroad  Labor  Board  Decision  Xo.  2,  dated 
July  20,  1920,  related  mainly  to  employees  of  the  railroads,  but 
under  it  express  company  shop  employees  were  granted  an  in- 
crease of  13. cents  per  hour.  The  main  increase  of  express  em- 
ployees' wages  w^as  effected  by  Decision  Xo.  3,  dated  August  10, 
1920,  under  which  an  increase  of  16  cents  per  hour  was  granted 
(§  1)  to  agents,  storekeepers,  assistant  storekeepers,  chief  clerks, 
foremen,  subforcmen,  and  other  supervisory  forces,  (§  2)  to 
clerks,  (§  3)  to  wagon,  automobile,  stable,  garage,  and  platform 
service  employees,  (§  4)  messengers  and  helpers,  messengers 
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handling  baggage  and  helpers,  guards,  and  other  train  service 
employees,  (§  5)  to  all  other  employees  except  those  coming  un- 
der Decision  Xo.  2.  These  increases  applied  nniversally 
throughout  the  country*  There  were  made  retroactive  to  May 
1st,  for  all  employees  as  of  that  date,  and  those  entering  the  serv- 
ice after  that  date,  and  remaining  in  the  service,  according  to 
the  time  served.  For  the  wage  board  it  was  estimated  that  the 
increases  of  wages  under  Decision  !N'o.  3  would  approximate  $30,- 
000,000  per  annum.  This  was  based  on  the  registered  employees 
only,  and  did  not  take  into  consideration  the  necessary  increase 
of  compensation  of  a  large  number  of  employees  not  directly 
affected  by  the  order,  Sunday  and  holiday  work,  vacation,  over- 
time, and  several  other  items.  The  express  company's  estimate 
of  the  total  increase  for  the  country  as  a  whole  based  on  the 
March  pay  roll  was  as  shown  on  page  601. 

The  total  estimated  increase  of  $42,296,340  is  equal  to  14.8 
per  cent  of  the  total  revenues  of  the  express  company  for  the 
calendar  year  1919. 

The  Interstate  Commerce  Commission  rested  its  decisions  on 
both  the  original  and  supplemental  applications  mainly  on  the 
actual  operations  of  the  express  company  for  the  calendar  year 
1919  with  adjustmentB  to  represent  the  changes  in  wages  and 
ether  factors  influencing  expenses  between  that  period  and  the 
present  time.  In  addition  to  the  wage  increase  under  the  wage 
board's  decisions  $42,296,340,  the  company  estimated  that  other 
prior  wage  adjustments,  applied  back  over  the  eptire  year  1919, 
would  have  amounted  to  $4,194,906  more  and  that  the  cost  of  ap- 
portioning revenues  between  railroad  companies,  which  was  not 
required  while  the  roads  were  under  the  United  States  Railroad 
Administration,  would  require  an  additional  $1,600,000.  On 
the  basis  of  these  increases  of  expenses  the  deficit  would  have 
been  $69,810,734,  equal  to  24.4  per  cent  of  the  total  domestic 
express  transportation  revenues  for  1919  of  $285,887,880.  The 
agents  at  many  of  the  smaller  stations  receive,  instead  ot  fixed 
salaries,  commissions  of  certain  percentages  of  the  charges  on 
the  business  handled  by  them,  and  certain  items  of  taxes  vary 
according  to  the  amount  of  earnings,  so  that  any  increase  of 
revenues  would  increase  these  items  proportionately.  Tinder  the 
contracts  in  effect  between  the  express  company  and  the  railroads 
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601 


Deoision^  No.  S  {Increa$€  of  16  Cents  per  Hour) 

Increased  cost  if  paid  for  at  increased 
salary  rates. 

Actual 
Time. 

March.          Per  Annum. 

Registered  positions: 

Agency  and  miscellaneous 

Train  employees 

Days. 
1,847,398 
266,635 

$2,364,669.00,  $28,376,033.00 
341,292.00;     4,095,513.00 

Total  registered  

Unregistered  positions: 

Agency  and  miscellaneous 

Overtime:  1 

Agency  and  miscellaneous 

Train  employees 

268,468 
Hours. 
1,830,189 
201,78 

JRH2.471  fi4«.00 

$343,639,001  $4,123,668.00 

$292,830.00    $3,513,960.00 
32,284.00         387,408.00 

Total  overtime 

$3,901,368.00 

Va<?ations  (per  annum) : 

Agency  and  miscellaneous 

Train  employees '. . 

Davs. 
410,544 
60,207 

$525,496.00 

77,064.00 

'  Total  vacation   

$602,560.00 

Increase  to  additional   force  neces- 
sary to  allocate  earnings  (per  an- 
num )   : 

$598,878.00 

Total  Decision  No.  3   

$41,698,020.00 

Decision  No.  2  {Increase  of  13  Cents  per  Hour). 


Shop  employees: 

Registered  positions  . . . 
Unregistered  positions 


Overtime  l   % . 

Vacation  (per  annum) 


Total  Decision  No.  2 
Total  both  decisions 


Days. 

44,627 
588 
Hours. 
15,216 

$46,412.00 
611.00 

1,978.00 

$556,944.00 
7,338.00 

23,736.00 
10,302.00 

$598,320.00 

$42,296,340.00 

1  Overtime  is  paid  for  at  rate  of  time  and  one-half  and  increased  salary 
rate  of  16  cents  per  hour  will  increase  overtime  cost  to  24  cents  per  hour. 

over  which  it  operates  the  railroads  received  50.25  per  cent  of 
the  total  revenues  from  express  transportation,  but,  in  its  first 
decision  in  this  matter,  the  Interstate  Commerce  Commission 
lield  that  no  evidence  had  been  brought  of  the  needs  of  the  rail- 
•  roads  for  increase  of  revenues,  and,  in  fixing  the  amount  of  the 
increase,  considered  only  the  necessities  of  the  express  company 
on  the  assumption  that  the  arrangements  M'ith  the  railroads 
would  be  so  modified  that  the  entire  amount  of  increase  granted 
would  accrue  to  the  benefit  of  the  express  company.  The  table 
below  shows  the  actual  results  of  the  operations  of  the  express 
companies  as  a  whole  for  1919,  and  what  they  would  have  been 
with  a  26  per  cent  increase  of  revenues,  the  increases  of  expenses 
P.U.R.1921B. 
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named  above,  and  with  commissions  and  taxes  based 
increased  in  proportion  to  the  increase  of  revenues. 

Calendar  Year  1919. 


on  earnings 


Domestic  express  transportation  revenue 
Miscellaneous  transportation  revenue    . . 

Total  charges  for  transportation  . . . 
Express  privileges,  Dr 


Kevenue  from  transportation 
Valuation  charges   


Actual. 


$285,887,889 
17,516 


$285,905,405 
143,429,820 


$142,475,585 
5,191,713 


Total  operating  revenue 

Commissions 

Other  operating  expenses,  domestic  transporta- 
tion operations , 

Uncollectible  revenue    

Taxes  proportioned  to  revenue  

Other  taxes 


(     $147,667,298 
'         12,066,232 

'       155,360,271 
I  45.055 

I  1,110,060 

905,170 


Con«truetive, 


$360,218,741 
17,516 


$360,236,257 
143,429,82<i 


$216,806,437 
6,191.713 


Total  expenses    . . 
Net  operating  income 


$169,486,788 
1  $21,819,490 


$221,998,150 
15,203,452 

203,351.517 

45,055 

1,398.675 

905,170 


$220,903,869 
$1,094,231 


I  Deficit. 

In  the  balance  sheet  of  the  express  company  as  of  December 
31,  1919,  the  cost  of  property  and  equipment  used  in  express 
operations  is  shown  as  $32,284,724.  On  this  figure  the  net  in- 
come for  the  constructive  year,  $1,094,281,  would  be  only  3.29 
per  cent.  With  materials  and  supplies  and  working  capital  add- 
ed to  the  base,  the  return  would  be  even  less.  There  are,  how- 
ever, now  pending  applications  for  changes  in  classification  , 
which  would,  if  granted,  somewhat  further  increase  the  reve- 
nues, and  there  is  a  fertile  field  for  improvement  in  operating 
expenses  in  the  matter  of  loss  and  damage.  This  item  of  expense 
for  1919  absorbed  7.2  per  cent  of  the  revenues  as  opposed  to 
from  1.7  per  cent  to  2.G  per  cent  for  the  years  1911  to  1916. 
The  improvements  in  labor  conditions  growing  out  of  the  in- 
crease of  wages  and  other  factors  and  the  decreases  in  the  values  • 
of  commodities  carried,  both  ought  to  effect  material  reductions 
in  the  amount  of  loss  and  damage. 

The  express  company  in  the  proceedings  before  this  Commis- 
sion rested  its  case  mainly  on  the  data  presented  before  the  In- 
terstate Commerce  Commission  and  the  decision  of  that  Com- 
mission. It  also  urged  the  desirability  of  uniformity  of  intra- 
state and  interstate  rates  in  order  to  avoid  the  confusion  arising 
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out  of  the  use  in  the  same  offices  of  different  sets  of  tables  to 
compute  charges  on  intrastate  and  interstate  shipments.  The 
last  argument  has  considerable  force  but  we  are  not  ready  to  con- 
cede that  because  the  results  of  operation  of  the  express  company 
as  a.  whole,  extending  over  the  entire  country  have  been  such  as 
to  require  a  certain  percentage  increase  of  rates  in  order  to  put 
them  on  a  paying  basis,  that  the  Wisconsin  intrastate  rates  should, 
therefore,  bear  the  same  percentage  increase  irrespective  of  what 
conditions  local  to  the  intrastate  business  may  be.  Some  sup- 
port for  the  assumption  that  the  rate  increases  necessities  in 
Wisconsin  are  the  same  as  throughout  the  country  in  general  is 
found  in  the  facts  that  when  in  1914  the  present  scheme  of  block 
and  sub-block  express  rates  for  interstate  business  throughout 
the  country  was  promulgated  by  the  Interstate  Commerce  Com- 
mission, this  Commission  found  that  the  rates  proposed  under 
this  scheme  for  application  to  Wisconsin  intrastate  business  pro- 
duced in  the  total  very  nearly  the  same  revenue  as  the  rates 
promulgated  by  this  Commission  after  most  painstaking  analy- 
sis of  the  situation  (Merchants  &  M.  Asso.  v.  Wells  Fargo  &  Co., 
12  Wis.  R.  C.  R.  1)  and  in  view  of  the  advantages  accruing  from 
uniformity  of  intrastate  and  interstate  rates  permitted  of  their 
adoption  (^Merchants  &  M.  Asso.  v.  Wells  Fargo  Co.,  13  Wis. 
R.  C.  R.  666) ;  that  the  changes  in  interstate  rates  since  that 
time  have  in  general  been  consistent  with  the  interstate  rate 
changes;  and  that  the  wage  increases,  which  are  the  immediate 
occasion  of  this  proceeding,  apply  uniformly  throughout  the 
country.  On  the  other  hand,  the  rate  changes,  growing  out  of 
war  conditions,  have  disturbed  the  relationships  originally  es- 
tablished with  the  present  scheme  of  rates,  and  the  various  fac- 
tors which  have  occasioned  the  necessity  for  rate  increases  have 
not  effected  the  relationship  between  earnings  and  expenses  to 
the  same  extent  in  all  parts  of  the  country.  The  express  com- 
pany recognized  the  disturbance  of  the  rate  relationships,  and  its 
original  application  to  the  Interstate  Commerce  Commission  re- 
quested, not  a  flat  general  percentage  increase,  but  a  general 
revision  based  largely  on  the  old  relationships.  It  is  also  ad- 
mitted that  the  record  in  that  case  tended  to  show  that  there 
should  be  somewhat  greater  increases  in  some  regions  than  in 
others.     To  determine  with  accuracy  the  profitableness  of  the 
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express  business  of  any  particular  territory  is  a  task  of  very  con- 
siderable magnitude.  In  this  proceeding  the  express  company 
on  its  ovm  initiative  oiFered  little  evidence  that  is  of  value  in 
determining  the  profitableness  of  the  Wisconsin  intrastate  busi- 
ness, but  the  reports  of  the  business  and  expenses  of  the  operating 
divisions  of  the  company  which  handle  the  bulk  of  the  business 
within  this  state,  filed  at  the  request  of  this  Commission,  are  at 
least  indicative' if  not  conclusive  in  that  regard.  These  reports 
show  the  revenue  accrued  on  the  shipments  for  which  the  agen- 
cies located  on  the  divisions  are  responsible  for  the  collection  of 
charges,  and  the  number  of  shipments  to  correspond,  the  number 
of  shipments  for  which  these  agencies  are  not  responsible  for  the 
collection  of  charges,  the  net  expenses  incurred  at  these  agencies, 
and  the  line  expense  such  as  train  messengers'  wages.  Xo  sep- 
aration is  made  between  intrastate  and  interstate  business.  In 
the  relationships  that  can  be  derived  from  these  reports  between 
charges  on  business  handled  and  the  expenses,  particularly  agency 
expense,  of  handling  them  they  afford  a  rough  measure  of  the 
profitableness  of  the  business  over  the  territory  they  cover.  The 
agency  expenses  of  the  express  company  constitute  approximate- 
ly two-thirds  of  its  total  expenses  exclusive  of  the  payments  to 
the  railroads  and  other  carriei'S  for  transporting  its  shipments 
between  to\vns.  Xaturally  the  greater  of  the  percentage  of  reve 
nues  on  the  shipments  which  is  taken  out  to  meet  the  agency 
expenses  at  each  end  of  the  movement,  the  less  there  is  left  from 
the  revenues  for  other  expenses  and  profit. 

None  of  the  express  company's  operating  divisions  touching 
Wisconsin  are  Iccated  entirely  within  the  state.  As  measured 
by  the  charges  on  shipments  handled  at  the  agencies  in  the  month 
of  August  the  eastern  Wisconsin  division  is  98.7  per  cent  in 
Wisconsin,  the  western  Wisconsin  division  94.5  per  cent  and 
the  Superior  division  35.7  per  cent.  Two  other  divisions  touch 
the  state  but  the  business  at  agencies  on  them  within  the  state  was 
only  2.7  per  cent  of  the  total  business  at  all  Wisconsin  agencies. 
The  division  reports  filed  covered  for  the  three  divisions  named 
the  first  ten  months  of  1920  and  the  corresponding  months  of 
1919.  Comparison  of  the  relationship  between  the  charges  on 
business  handled  and  the  agency  expenses  on  these  divisions  for 
1919  with  the  same  relationship  for  the  express  company  as  a 
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whole  for  the  same  period  indicated  that,  even  giving  considera- 
tion to  the  possible  degree  of  inaccuracy  of  these  reports  and  the 
omission  in  them  of  some  items  of  expense,  the  express  business 
in  Wisconsin  was  considerably  nearer  a  paying  basis  at  that  time 
than  it  was  for  the  country  as  a  whole.  Eliminating  from  the 
1920  reports  the  effect  of  such  increases  of  rates  as  have  taken 
effect  in  the  last  several  months  and  also  of  the  wage  increases, 
a  much  higher  ratio  of  expenses  to  revenues  is  found  for  the 
ten  months  of  1920  than  for  the  same  months  of  1919,  in  spite  of 
very  considerable  increase  of  business  in  the  earlier  part  of  1920,. 
and  taking  the  last  five  months  the  ratio  of  expenses  to  revenues 
approximates  that  for  the  company,  as  a  whole,  for  the  corre- 
sponding items  for  1919.  While  only  the  agency  expenses  are 
considered  in  these  comparisons  in  view  of  the  fact  that  these 
expenses  co;istitute  about  two-thirds  of  the  total  expenses  and 
that  a  considerable  part  of  the  remainder  is  so  closely  related  to 
them  that  they  naturally  vary  with  them  and  that  another  part 
is  of  such  nature  that  they  may  be  considered  as  proportional 
to  earnings,  it  may  be  concluded  that,  from  the  standpoint  of 
profitableness,  the  operations  in  Wisconsin  are  ^t  the  present 
time  about  on  a  par  with  the  operations  for  the  entire  country 
for  1919,  the  year  used  as  the  basis  of  computation  for  the  ad- 
vanced rate  necessities  of  the  express  business  as  a  whole.  Since 
in  making  these  comparisons  the  effect  of  changes  in  conditions 
since  1920  have  as  far  as  possible  been  eliminated,  it  remains  to 
consider  whether  those  changes  have  for  Wisconsin  taken  propor- 
tionately as  large  a  part  of  the  revenues  as  for  the  country  as  a 
whole.  The  items  to  be  considered  are  the  two  Wage  Board  de- 
cisions by  which  the  wages  for  the  company  as  a  whole  are  esti- 
mated to  have  been  increased  $42,296,340  per  annum,  other 
prior  wage  increases  estimated  at  $4,194,906  and  the  cost  of  ap- 
portioning revenues  to  determine  the  amounts  accruing  to  the 
separate  carriers  over  whose  lines  the  express  company  operates 
estimated  at  $1,500,000  exclusive  of  the  increased  cost  due  to  the 
wage  awards.  The  wage  increases  applied  alike  to  all  parts  of 
the  country,  and  Wisconsin  should  properly  bear  its  portion  of 
the  expense  of  the  cost  of  apportioning  revenues,  but  this  is  not 
necessarily  conclusive  that  they  would  effect  AVisconsin  in  the 
same  proportion  as  regards  revenues  as  they  would  the  country 
P.U.R.1921B. 
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at  large.  In  fact,  there  is  one  consideration  that  leads  to  the 
belief  that  the  immediate  eifect  in  Wisconsin  of  the  wage  cliangrs 
would  be  less  than  in  general.  From  earlier  analysis  that  have 
been  made,  it  appears  that  a  larger  portion  of  the  business  in 
Wisconsin  than  for  the  country  as  a  whole  is  handled  at  offices 
where  the  agents  are  paid  certain  percentages  of  the  charges  on 
the  business  handled  instead  of  fixed  salaries.  However,  such 
employees  are  probably  as  much  entitled  to  increased  compensa- 
tions as  are  the  salaried  employees,  and  with  higher  rates  based 
on  higher  salaries,  the  final  result  would  be  practically  the  same 
as  if  Commission  employees  had,  at  the  outset,  been  considered 
as  receiving  additional  compensation  commensurate  with  that 
paid  salaried  employees.  The  data  offered  in  evidence  with  re- 
gard to  wage  increases  within  the  state  did  not  attempt  to  show 
any  relationship  between  them  and  revenues,  and  the  statements 
of  back  pay  under  the  wage  award  filed  with  the  division  re- 
ports failed  to  show  fully  the  present  and  future  effect  of  the 
wage  awards.  As  regards  the  cost  of  apportioning  revenues  be- 
tween carriers,  it  can  be  argued  that  little  of  this  should  be  as- 
signed to  intrastate  business  since  a  much  greater  portion  of  intra- 
state than  of  interstate  move  over  the  lines  of  only  one  railroad 
or  other  carrier.  This  item,  however,  amounts  to  only  about  one 
half  of  1  per  cent  of  the  revenues.  Inasmuch  as  the  two  major 
items,  the  wage  increases  applied  the  same  in  Wisconsin  as  else- 
where, it  seems  reasonable  to  assume  that  in  final  result  they  will 
have  not  far  from  the  same  effect  in  relation  to  revenues  as  for 
the  country  as  a  whole. 

While  it  is  possible  that  on  more  elaborate  analysis  of  the 
situation  it  might  be  found  that  on  the  basis  of  cost  an  increase 
of  rates  differing  somewhat  from  the  13.5  per  cent  consistent 
with  the  interstate  advance,  requested  in  the  supplemental  ap- 
l)lication  would  be  proper,  in  view  of  the  advantages  accruing 
from  uniformity  of  intra-  and  interstate  rates,  the  extent  of  the 
deviation  of  13.5  per  cent  would,  in  our  opinion,  be  too  slight  to 
justify  granting  some  other  percentage  advance. 

The  granting  of  this  petition  will  not  be  taken  as  foreclosing 
further  investigation  of  state  express  rates  with  a  view  to  mak- 
ing any  adjustments  deemed  necessary.  Subject  to  further  or- 
der of  the  Commission,  the  American  Railway  Express  Cora- 
r.U.R.1921B. 


Digitized  by 


Google 


RE  AMERICA'  RAILWAY  EXPRESS  CO.  607 

pany  is  authorized  to  file,  and  to  put  into  effect,  on  not  less  than 
live  days'  notice,  tariffs  .increasing  all  of  its  intrastate  rates,  ex- 
cept those  on  milk  and  cream,  by  an  additional  13i  per  cent 
over  and  above  the  12i  per  cent  increase  granted  under  our  Rate 
Change  Approval  Xo.  A  5318  of  September  10,  1920,  making 
a  total  increase  of  26  per  cent  over  the  rates  in  effect  prior  to 
September  10,  1920.  Tariffs  naming  increased  rates  in  accord- 
ance with  this  authorization  shall  conform  to  the  rules  in  regard 
to  the  treatment  of  fraction  of  1  cent,  and  the  restrictions  in  re- 
gard to  the  rates  to  intermediate  points  on  circuitous  routes  be- 
tween points  served  also  by  more  direct  routes,  named  in  our  Rate 
Change  Approval  Xo.  A  5318. 


COLORADO  SUPREME  COURT.   . 

BE  DENVER,  BOULDER  &  WESTERN  RAILROAD  COM- 

PANY. 

UP-TO-DATE  MIXING  COMPANY  et  al. 

V, 

PUBLIC  UTILITIES  COMMISSION. 

[No.  9706.] 

(—  Colo.  —,  194  Pac.  617.) 

Service  —  Railroads  —  Abandonment  —  Evidence  as  necessity, 

A  Commission  should  not . authorize  the  dismantling  of  a  railroad 
property  on  evidence  showing  merely  that  a  railroad  has  operated  at 
a  loss  under  war  conditions,  before  fairly  testing  the  result  of  a  recent 
rate  increase. 

[July  6,  1920.] 

Appucatiox  on  writ  to  review  the  action  of  the  Public  Util- 
ities Commission  in  granting  an  order  dismantling  a  railroad; 
order  vacated  and  set  aside  with  directions  to  Commission  to 
enter  an  order  requiring  the  road  to  be  operated,  and  to  make 
a  fair  test  of  its  ability  to  earn  its  necessary  income  to  justify 
its  further  operation.  For  Commission  decision,  see  P.U.R. 
1019F,  9. 

Appearances:   J.  E.  Wolff,  of  Boulder,  and  Horace  N.  Haw- 

I'.U.K.lO'ilB. 
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kins,  of  Denver,  for  plaintiflFs  in  error;  Bardwell,  Ileeox,  Mc- 
Coinb  &  Strong,  of  Denver,  for  defendant  in  error  Denver, 
Boulder  &  Western  Railroad  Company. 

Teller,  J.:  November  24,  1917,  the  above-named  railroad 
company  filed  its  application  before  the  said  Commission  for 
leave  to  discontinue  service,  dismantle  its  property,  and  disjx>se 
of  the  same.  A  short  time  prior  fo  said  application,  the  Com- 
mission had  granted  the  railroad  company's  request  for  author- 
ity to  increase  its  rates.  On  December  28,  1917,  the  said  rail- 
road, with  other  railroads  of  the  country,  passed  under  the  con- 
trol of  the  Federal  Government.  On  June  25,  1918,  after  the 
increased  rates  went  into  effect,  freight  rates  on  roads  under 
Federal  control  were  increased  approximately  twenty-five  per 
cent  over  the  rates  then  in  force. 

On  May  27,  1919,  on  application  of  the  railroad  company, 
the  cause  initiated  by  the  application  of  November  24,  1917, 
was  reopened.  The  plaintiffs  in  error,  protestants  in  the  orig:- 
inal  proceeding,  filed  their  respective  protests  with  the  Com- 
mission, denying  the  allegations  of  the  railroad  company  to  the 
effect  that  the  road  could  not  be  operated  so  as  to  pay  operating 
expenses  and  taxes,  and  alleging  that  the  said  cortapany  had  not 
given  a  fair  trial  to  the  increased  rates  theretofore  granted  bv 
the  Commission.  They  alleged,  further,  that  the  increase  of 
25  per  cent  in  rates  made  them  prohibitive  as  to  a  large  volume 
of  traffic;  that  the  test,  covering  in  part  the  winter  months,  in 
which  the  business  of  the  said  company  was  always  at  the  low- 
est ebb,  was  not  sufficient  to  determine  the  question  at  issue.  It 
was  also  alleged  that,  because  the  Federal  Government  dis- 
couraged travel  in  1918,  the  railroad  company  was  deprived  of 
one  of  its  chief  sources  of  revenue,  as  it  normally  received  con- 
siderable income  from  tourist  travel;  the  road  being  one  of 
great  jcenic  beauty,  and  widely  advertised  as  such.  The  pro- 
testants further  allege  that  the  owners  of  the  company  have 
failed  to  make  a  bona  fide  effort  to  increase  and  develop  the 
business  of  the  road,  because  the  owners  wanted  to  dismantle  it 
while  rails,  etc.,  were  in  great  demand;  also  that,  because  of 
the  abnormal  conditions  due  to  the  late  war,  all  railroad  reve- 
nues have  been  greatly  decreased,  and  that,  if  the  said  railroad 
P.U.R.1921B. 
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be  well  managed  and  a  proper  schedule  of  rates  be  established, 
it  could  be  put  on  a  paying  basis. 

The  only  witness  on  behalf  of  the  railroad  company  was  its 
manager.  His  testimony  showed  a  considerable  deficit  for  the 
period  under  consideration.  The  protestants  introduced  evi- 
dence to  the  eflfect  that  the  25  per  cent  increase  of  rates  resulted 
directly  in  the  loss  of  over  $4,000  freight  per  year  from  one 
mine,  and  a  general  reduction  in  ore  shipments;  that  the  rail- 
road company  had  failed  to  extend  its  terminal  facilities  at 
Xederland,  which  failure  resulted  in  the  loss  of  large  revenue 
from  freight  and  passenger  traffic,  and  that  the  manager  had 
80  antagonized  shippers  that  many  refused  to  ship  by  the  rail- 
road, preferring  to  ship  by  wagon  or  truck. 

July  23,  1919,  the  Commission  granted  permission  to  the 
railroad  to  discontinue  its  service  September  15,  1919.  Said 
order  was  subsequently  modified,  and  permission  granted  |:o 
abandon  service  August  6,  1919.  Motion  by  the  protestants 
for  a  rehearing  having  been  denied,  the  protestants  bring  the 
cause  here  for  review. 

The  protestants  rely  upon  the  holding  of  the  Commission, 
upon  the  first  hearing  on  the  application  of  November  24,  1917, 
which  is  as  follows: 

"It  is  the  duty  of  the  applicant  railroad  to  produce  testimony 
before  this  Commission,  prior  to  the  withdrawal  of  its  prop- 
erty from  the  public  service,  showing  that  after  a  fair  trial, 
under  economical  management,  the  railroad  company  cannot 
pay  its  operating  expenses  under  rates  now  in  force  and  effect, 
or  under  additional  increases  of  rates  conmiensurate  with  the 
value  of  the  service,  if  permitted  by  the  Commission." 

It  is  objected  that  the  railroad  company  has  not  produced 
the  evidence  required  by  this  rule.  We  think  the  objection  is 
well  taken.  There  is  no  direct  evidence  that  the  road  imder 
normal  conditions  might  not  earn  enough  revenue  to  justify  its 
continued  operation.  The  manager  testified  that  it  was  uncer- 
tain to  what  extent  the  revenues  might  be  increased;  that  the 
future  alone  could  determine  the  question.  The  great  prepon- 
derance of  the  evidence  was  to  the  effect  that  under  economical 
management  the  business  could  be  considerably  increased,  and 
that  with  a  return  to  prewar  conditions,  the  road  would  make 
P.U.R.1921B.  39 
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much  larger  earnings.  It  will  be  observed  that  the  test  of  the 
road's  earning  power  was  made  during  a  period  admittedly  not 
iiormal.  What  the  Commission  finds  to  be  a  prohibitive  rate 
was  enforced  during  a  greater  part  of  the  time,  passenger  travel 
was  discouraged  and  very  greatly  reduced,  and  the  period  was 
one  in  which  many  railroads  were  having  great  difficulty  in 
making  any  return  on  the  investment  therein.  The  finding, 
then,  that  a  fair  trial  of  the  rates  allowed  by  the  Commission 
had  been  made,  is  not  supported  by  the  evidence.  It  is  clear, 
beyond  a  possibility  of  a  doubt,  that  under  the  circumstances 
shown  in  evidence  there  was  no  fair  test  of  the  road's  earning 
abilities  under  normal  conditions.  It  appears  that  the  Com- 
mission departed  from  its  own  rule,  and  on  a  showing  of  earn- 
ings in  a  period  of  general  railway  depression  came  to  the  con- 
clusion that  the  road  could  not  earn  its  expenses. 

[1]  The  Commission  very  properly  recognizes  that  to  dis- 
mantle the  road  is  not  a  light  matter.  An  order  for  dismantling 
should  be  made  only  when  it  is  evident  that  it  is  justified,  in 
fairness  both  to  the  public  and  the  investors.  In  other  words, 
it  should  be  made  only  when  it  appears  that  the  management 
of  the  road  has,  in  the  utmost  good  faith,  made  every  reason- 
able effort  to  increase  the  earnings  of  the  road,  and  has  man- 
aged the  same  economically,  and  that  the  public  will  not  prop- 
erly support  it.  Under  such  circumstances,  the  public  has  no 
cause  to  complain  of  an  order  for  dismantling.  Until  that  con- 
dition has  been  fulfilled,  however,  the  public  interests  prohibit 
the  making  of  such  an  order.  We  are,  therefore,  of  the  opin- 
ion that  the  Commission  did  not  r^ularly  pursue  its  authority 
in  the  making  of  said  order. 

It  is,  therefore,  vacated  and  set  aside,  with  directions  to  the 
Commission  to  enter  an  order  requiring  the  road  to  be  operated, 
and  to  make  a  fair  test  of  its  ability  to  earn  the  necessary  in- 
come to  justify  its  further  operation. 

Garrigues,  C.  J.,  and  Burke,  J.,  concur. 

Rehearing  denied  January  10,  1921. 
P.U.R.1921B. 
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•  CONNECTICrX  PUBIilC  UTIIjITIES  COMMISSION. 

CITY  OF  MERIDEN 

V, 

MERIDEN  GAS  LIGHT  COMPANY. 
[Docket  No.  3542.] 

Depreciatiofi  —  Basis  for  determining  —  Gas  company, 

1.  Depreciation  based  on  the  quantity  of  ga«  manufactured  and 
amounting  to  2.5  per  cent  of  the  total  value  of  a  gas  utility  is  exces- 
sive, but  2  per  cent  of  that  quantity  is  reasonable. 

Betum''^  Depreciation  and  surplus  —  Statutes  —  Bates, 

2.  Patrons  should  not  be  required  to  pay  high  rates  for  the  pur- 
pose of  accumulating  and  maintaining  a  surplus  and  depreciation  fund 
beyond  a  reasonable  requirement  of  the  company. 

Return  —  Rates  —  Large  cash  surplus  —  Offset  to  operating  loss, 

3.  A  large  cash  surplus  accumulated  during  prosperous  years 
should  be  drawn  upon  to  offset  operating  loss  during  lean  years  before 
rate  increases  are  granted. 

Rates  —  Service  charge  —  Necessity  for  —  Qas  company, 

4.  A  service  charge  should  not  be  added  to  an  existing  reasonable 
rate,  thereby  making  the  rate  as  a  whole  unreasonable,  unless  the  rate 
per  thousand  feet  of  gas  is  reduced. 

[January  20,  1921.] 
Petition  to  increase  gas  rates ;  denied. 

By  the  Commission:  This  is  an  action  brought  under  the 
provisions  of  §  3635  of  the  General  Statutes,  alleging  that  the 
rates  and  charges  for  gas  by  the  respondent  company  are  un- 
reasonable, inequitable,  unjust,  and  unfair. 

On  September  1,  1920,  the  respondent  established  and  put 
into  effect  an  increase  of  10  cents  per  1,000  feet  of  gas,  to  all 
its  consumers,  and  at  the  same  time  instituted  a  uniform  serv- 
ice charge  of  50  cents  per  meter,  per  month,  for  all  meters  in- 
stalled. 

According  to  figures  submitted  by  the  company,  the  total 
amount  of  gas  sold  in  1920  was  approximately  290,000,000 
cubic  feet,  and  an  increase  of  10  cents  per  1,000  cubic  feet 
would  represent  an  increased  income  of  $29,000.  The  com- 
pany's Exhibit  Xo.  4,  in,  evidence,  shows  the  total  number  of 
meters  or  customers  to  be  10,303,  and.  a  50  cent  per  month  or 

$6  per  year  service  charge  would  represent  an  increase  in  reve- 
P.U.R.1921B. 


Digitized  by  VjOOQIC 


612  CONNECTICUT  PUBLIC  UTIUTIES  COMMISSION. 

cue  of  $61,818.  Based  upon  these  figures,  the  increased  rates 
established  by  the  respondent  would  produce  a  total  increased 
revenue  of  $90,818. 

The  official  report  of  the  company,  on  file  in  the  office  of  the 
Commission  for  the  year  ending  December  31,  1919,  shows  the 
book  value  of  its  plant  fpid  equipment  at  $1,109,390.42 ;  capi- 
tal stock  issued  and  outstanding,  $700,000;  no  funded  indebt- 
eduess. 

No  physical  valuation  of  the  company's  property  was  made 
or  presented.  K'o  claim  was  made  that  the  company  was  over- 
capitalized, and  no  dispute  but  what  the  company  was  entiUed 
to  earn  a  fair  return  on  the  par  value  of  its  outstanding  capi- 
tal stock.  The  balance  sheet,  income  statement,  and  profit  and 
loss  account  of  the  company,  for  the  year  ending  December  31, 
1919,  in  the  official  report  on  file,  are  as  follows: 

THE  MERIDBN  GAS  LIGHT  COMPANY. 

Balance  Sheet  at  December  31,  1919. 

Assets. 

Plant  and  equipment $1,109,390.42 

Accounts  receivable  gas   26,796.85 

Material  and  stock  on  hand   67,917.11 

Investments    262,730.00 

Miscellaneous  assets    12,893.45 

Cash    76,502.67 

Total  assets  .^. . . . .  $1,536,230.50 

lAahilities. 

CapiUl  stock $700,000.00 

Accounts  payable   11,683.90 

Consumers'  deposits   4,203.83 

Interest  due  but  not  paid 231.53 

Depreciation  reserve    273,738.10 

Profit  and  loss   545,373.14 

Total   liabilities    $1,535,230.50 

Income  Statement  for  Year. 

Operating  revenues  gas $423,204.56 

Operating  expenses  gas    300,917.00 

Net  opnerating  revenue  gas  $62,287^ 

Non-operating  income : 

Rent  from  land,  buildings  or  apparatus $1,914.26 

Interest    1,290.80 

Dividends  on  stock  owned  or  controlled 15,148.00 

Total  non-operating  income   18.353.06 

Gross  corporate  income $80,640.62 

Disposition  of  net  income: 
Dividends   common   stock    ^ 56,000.00 

Surplus  for  year  transferred  to  profit  and  loss  account  . .        $24,640  62 
P.UJL1921B. 
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Profit  and  Loss  Account. 

December  31,  1919. 

Debit.  Credit. 

Balance  at  beginning  of  year  $517301.39 

Balance  transferred  from  income  account 24,640.62 

Additions  to  surplus  3,815.81 

Deductions  from  surplus   $284.68 

Balance  at  close  of  year  as  per  balance  sheet  ....     545,373.14 


Total    $545,657.82      $545,657.82 

It  appears  from  the  foregoing  statement  that  the  net  oper- 
ating revenue  of  the  company,  was  $62,287.56,  and,  after  de- 
ducting dividends  of  $56,000,  leaves  a  net  surplus  of  $6,287.56, 
without  taking  into  consideration  receipts  for  rent  of  land  and 
interest  on  investment  amounting  to  $18,353.06,  which  added, 
makes  a  total  net  surplus  for  the  year  of  $24,640.62.  The  of- 
ficial report  for  the  calendar  year  1920  has  not  yet  been  filed. 

The  respondent  claims  that,  owing  to  the  increase  in  cost  of 
coal,  oil,  and  labor,  and  freight  charges,  the  expenses  for  1920 
and  1921  were,  and  will  be,  materially  more  than  in  1919,  and, 
in  substantiation  of  this  claim,  submitted  in  evidence  its  Ex- 
hibit No.  1,  as  follows: 

EXHIBIT  1. 

The  Meriden  Qas  Light  Company, 

Estimated  Expenses,  July  1,  1920  to  July  1,  1921. 

Made  during  August  1920. 

6000  tons  contract  coal  at  $7.40  cars,  Meriden   $37,000.00 

12000  tons  contract  coal  at     9.15  cars,  Meriden  109,800.00 

8000  tons  mixed  contract  spot  coal  at  $13.00  cars,  Meriden  . .     104,000.00 

25000  tons  total  coal    $260,800.00 

26000  tons  discharging  and  storing  at  20  cents  per  ton  6,000.00 

Total  cost  of  coal  for  year $255,800.00 

26000  tons  coal  at  last  year's  price  of  $6.25  156,250.00 

Extra  cost  over  last  year  $99,550.00 

Extra  cost  of  labor  over  1919 22,000.00 


Total  extra  cost    $121,560.00 

Less  estimated  amount  over  last  year  for  residuals 17,500.00 


Estimated  revenue  required  extra  $104,050.00 

Possible  returns  from  increased  rate   85,000.00 


Possible   deficit    $19,050.00 

It  was  admitted  that  in  giving  the  cost  of  *'coal  at  last  year's 

price  of  $6.25,  "in  the  foregoing  statement,  an  item  of  20  cents 

per  ton  should  have  been  added,  making  a  difference  of  $6,000, 

and  reducing  "extra  cost  over  last  year'^  by  that  amount. 
P.U.R.1921B. 
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In  further  support  of  its  claim,  respondent  introduced  in 
evidence  its  report  for  the  six  months  ending  December  31, 
1920,  being  Exhibit  3  in  evidence,  as  follows: 

EXHIBIT  3. 

The  Meriden  Oas  Light  Company. 

Report  for  Six  Months  Ending  December  31,  1020. 

Income  from  sale  of  gas $218,552.18 

Service  charges — four  montlis   20,612.89 

$239,165.07 

Operating  expenses  $197,286.15 

Depreciation    16,354.30 

213,640.45 

Gross  profits  from  sale  of  gas   $25,524.62 

Dividends  for  six  months   28,000.00 

Deficit    $2,475.38 

Nonoperating  income — $15,641.81. 

Financial  condition  December  31,  1920,  if  no  increase  in 
rate  had  been  made: 

Increase  of  10  cents  per  thousand  on   sale  of   74,- 

535,000  feet $7,453.00 

Service  charges,  four  months  20,612.00 

$28,065.00 

Deficit,  as  shown  above 2,475.38 

Total  deficit   • $30,540.38 

[1]  In  the  foregoing  statement  there  is  allowed  for  six  months' 
depreciation  the  sum  of  $16,354.20.  Respondent's  accountant 
testified  that  depreciation  was  figured  on  the  basis  of  10  cents 
per  1,000  cubic  feet  of  gas  manufactured,  or  more  than  2.5  per 
cent  of  the  total  book  value  of  the  company's  property.  In 
answer  to  a  question  regarding  the  basis  of  determining  depre- 
ciation adopted  by  the  respondent  in  comparison  with  other 
companies,  the  accountant  replied  ^*in  this  state  it  is  consider- 
ably higher  than  the  average.'' 

It  is  noted  that  depreciation  at  10  cents  per  1,000  feet  is  on 
the  amount  manufactured,  and  not  on  the  amount  sold.  If,  as 
is  customary  when  depreciation  is  based  upon  annual  produc- 
tion, it  is  based  on  the  amount  sold,  which  in  this  case  is  esti- 
mated at  290,000,000  feet,  it  would  make  $29,000  for  annual 
depreciation,  or  $14,500  for  six  months,  instead  of  $16,354.20 
as  shown. 

Depreciation  for  gas  company  accounting  is  usually  figured 
nt  a  percentage  of  the  depreciable  property  of  the  company. 

P.U.R.1921B. 
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These  percentages  range  from  a  minimum  of  less  than  one  per 
cent  to  a  maximum  of  2  per  cent.  In  the  case  of  Ke  Northern 
Indiana  Gas  S:  E.  Co.  P.U.R.1919B,  507,  the  Indiana  Com- 
mission ordered  a  depreciation  account  of  1.5  per  cent  of  the 
value  of  the  company's  property  other  than  lands,  material,  and 
supplies.  In  Re  Xorthem  Indiana  Gas  &  E.  Co.  Xo.  4243, 
April  10,  1919,  the  Indiana  Commission  required  the  company 
to  set  aside  annually  for  depreciation,  1.5  per  cent  of  the  value 
of  the  company's  depreciable  property.  Two  per  cent  annually 
of  the  value  of  the  depreciable  property  of  gas  companies,  for 
depreciation,  was  allowed  by  the  Commission  in  the  following 
cases:  Re  Brazil  Gas  Co.  (Ind.)  P.U.R.1919F,  253;  Re  Utah 
Gas  &  Coke  Co.  P.U.R.1919D,  645. 

Two  per  cent  of  the  total  value  of  the  company's  property 
would  be  an  extremely  liberal  allowance  for  depreciation.  Ac- 
cording to  the  last  official  return  of  the  company,  being  for  the 
year  ending  December  31,  1919,  its  book  value  of  property — 
plant  and  equipment —  is  $1,109,390.42.  Depreciation  on  this 
amount  at  2  per  cent  would  be  $22,186.80  per  annum,  or  $11,- 
093.40  for  the  six  months'  period  reported.  The  difference:  be- 
tween these  figures  and  the  figures  used  by  the  company  for  the 
six  months'  depreciation  is  $5,260.90,  which  would  change  the 
reported  deficit  of  $2,475.38  into  a  surplus  of  $2,785.52. 

Respondent's  Exhibit  1,  giving  the  estimated  expenses  for 
the  year  ending  July  1,  1921,  estimates  the  total  extra  cost  for 
that  period  as  $121,550  over  and  above  the  costs  of  1919. 

Respondent's  Exhibit  3  gives  the  total  actual  operating  ex- 
penses, including  depreciation,  for  the  six  months  of  1920  end- 
ing December  31,  1920  (which  six  months  are  conceded  to  rep- 
resent maximum  prices)  as  $213,640,  which  on  the  same  basis 
would  be  $427,280  for  the  full  year. 

'  Respondent's  official  report  on  file  for  the  year  ending  Decem- 
ber 31,  1919,  gives  the  total  operating  expenses  for  that  year 
at  $360,917. 

Comparing  these  last  figures,  for  1919,  with  the  expenses  for 
1020  at  $427,280,  we  find  a  difference  of  only  $66,553,  or  $53,- 
997  less  than  the  estimated  expenses  of  $121,550  given  in  Ex- 
liibit  1  as  in  excess  of  the  costs  for  that  period  over  1919. 

During  tlie  past  ten  years,  the  respondent  company  has  paid 

P.U.R.1921B. 
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an  8  per  cent  annual  dividend  on  its  issued  and  outstanding 
capital  stock,  with  the  exception  of  1912,  when  it  paid  10  per 
cent;  1913,  when  it  paid  13  per  cent  (5  per  cent  being  declared* 
from  income  on  investment)  and  1916,  when  it  j/aid  12  per 
cent  (4  per  cent  being  declared  from  income  from  stock  of  other 
companies). 

The  capital  stock  of  the  company,  prior  to  1917,  was  $500,- 
000,  and  the  extra  dividends  in  excess  of  8  per  cent  amounted 
to  $55,000. 

It  appears  from  the  figures  in  the  balance  sheet  for  the  year 
ending  December  31, 1919,  that  respondent  had  charged  to  depre- 
ciation reserve  the  sum  of  $273,738.10,  and  to  profit  and  loss 
(surplus)  the  large  sum  of  $545,373.14,  making  a  total  in  these 
two  items  of  $819,111.24  or  more  than  $100,000  in  excess  of  the 
total  capitalization,  and  more  than  $250,000  of  which  is  in 
actual  cash  investments.  All  of  this  amount,  excepting  accumu- 
lated interest  derived  from  depreciation  reserve  or  surplus  in- 
vestments, was  derived  from  operating  revenues  paid  by  the  pa- 
trons of  the  company  over  and  above  actual  operating  expenses 
and  actual  dividends  paid. 

[2]  The  respondent  company  has  been  carefully  managed 
and  is  in  excellent  financial  condition.  A  utility  company  is  to 
be  commended  for  maintaining  a  substantial  depreciation  re- 
serve fund  and  accumulating  a  reasonable  surplus,  but  there 
are  limits  to  which  these  items  should  be  augmented.  Patrons 
should  not  be  required  to  pay  high  rates  for  the  purpose  of 
accumulating  and  maintaining  a  surplus  beyond  the  reasonable 
requirements  of  the  company. 

The  fundamental  purpose  of  a  utility  company  is  to  serve 
the  public,  and  the  stockholder's  special  interest  in  the  company 
is  represented  by  shares  of  capital  stock  upon  which  he  is  en- 
titled to  receive  a  fair  return.  The  benefits  of  a  good  econom- 
ical management  should  accrue  as  well  to  the  public  as  to  the 
stockholders. 

[3]  It  would  be  an  unjust  and  unfair  rate-making  policy  to 
permit  stockholders   of  a  utility  company   during   prosperous 

vears  to  receive  extra  dividends  over  and  above  a  fair  return 

(/ 

on  the  value  of  the  property,  and  require  patrons,  during  the 
lean  years,  to  pay  increased  rates  in  order  to  maintain  a  fair 
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standard  return.  If  a  utility  company,  during  a  long  term  of 
prosperous  years  has  been  able  from  excess  earnings  to  set  aside 
a  substantial  depreciation  reserve  fund  and  to  accumulate  a 
large  surplus  account,  a  considerable  portion  of  which  is  repre- 
sented not  alone  by  book  entry  but  by  actual  cash  investment, 
it  should  not,  when  an  emergency  arises,  disregard  such  ac- 
counts and  expect  its  patrons  to  meet  the  emergency  and  bear 
all  the  immediate  burdens  of  maintaining  the  company  at  its 
previous  standard. 

We  cannot  accept  the  theory  of  the  respondent  that  surplus 
accumulated  from  operating  revenues  has  no  bearing  on  the 
question  of  rates,  and  that  patrons  have  no  interest  in  the  sur- 
plus or  in  surplus  earnings.  If  the  stockholders  can  declare 
extra  dividends  from  surplus  or  from  surplus  earnings,  they 
can  call  upon  such  surplus  to  meet  a  deficiency  in  current  op- 
erating revenues  required  to  pay  a  standard  or  fair  dividend. 

In  the  case  of  Re  Queens  Borough  Gas  &  E.  Co.  P.U.E. 
1918F,  872,  the  New  York  Public  Service  Commission,  First 
District,  lays  down  the  following  principles: 

^^A  public  utility  company  is  not  entitled  to  emergency  re- 
lief to  preserve  a  quantum  of  before  the  war  return,  if  that 
return  has  been  or  is  excessive,  or  if  the  company's  rates  have 
been  such  as  to  permit  it  lately  to  accumulate  surpluses  or  un- 
warranted reserves,  which  may  first  be  drawn  upon  before  its 
services  or  finances  can  be  said  to  be  in  danger." 

^^In  determining  whether  a  public  utility  company  is  entitled 
to  emergency  relief,  consideration  may  be  given  to  the  fact  that 
it  has  paid  out  a  large  sum  in  dividends  at  a  time  when  the 
country  was  already  at  war  and  the  advance  in  prices  and  costs 
had  begun." 

"Sums  unwarrantedly  taken  from  operating  revenues  and 
paid  out  as  dividends  on  overcapitalization,  or  put  into  prop- 
erty with  only  a  nominal  book  entry  as  ^reserves,'  should  first 
be  utilized  in  meeting  the  charges  of  an  emergency  period  of 
high  costs  before  demand  is  made  for  higher  rates  and  larger 
revenues." 

In  the  Virginia  case,  Re  Home  Teleph.  Co.  P.U.R.1919A, 
243,  the  following  principle  was  established: 

"A  prosperous  utility  which  has  created  a  large  surplus  out 
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of  earnings  is  not  entitled  to  increase  its  rates  on  a  mere  show- 
ing of  increased  cost  of  operation  due  to  war  conditions.  A 
necessity  for  an  increase  in  the  revenue  of  a  public  utility  is 
not  shown  by  proof  that  the  percentage  of  increase  in  operating 
costs  is  greater  than  that  of  the  increase  in  gross  revenue/' 

Showing  that  surplus  should  be  used  to  meet  an  unusual  de- 
pression, the  Oregon  Public  Service  Commission,  in  Re  Portland 
R.  Light  &  P.  Co.  P.U.R.1919A,  513,  states:  "The  restriction 
of  the  earnings  of  a  public  utility  to  a  fair  return  on  capital 
invested  has  precluded  the  accumulation  of  such  a  surplus  as 
would  enable  an  interurban  railway  to  meet  the  long  continued 
period  of  depression  preceding  the  war  and  the  extraordinary 
advance  in  cost  of  labor  and  materials  since." 

The  service  charge  established  by  the  company  represents  an 
annual  income  in  excess  of  an  8  per  cent  dividend  on  the  stock. 
From  figures  submitted  by  the  respondent  it  appears  that  8  per 
cent  of  the  total  number  of  customers  use  less  than  500  cubic 
feet  of  gas  per  month;  21  per  cent  use  between  500  and  1,000 
cubic  feet  of  gas  per  month,  and  43  per  cent  between  1,000  and 
2,000  cubic  feet ;  showing  that  72  per  cent  of  the  total  number 
of  customers,  under  present  rates,  are  required  to  pay  from  a 
minimum  of  $1.75  to  a  maximum  of  $2.50  per  thousand. 

It  is  claimed  that  this  72  per  cent  represents  less  than  30 
per  cent  of  the  actual  gas  sold,  but  the  remaining  28  per  cent 
pay  no  greater  individual  service  charge  than  the  72  per  cent 
Tn  other  words,  about  thirty  per  cent  of  the  actual  gas  sold,  bears 
72  per  cent  of  the  service  charge. 

It  is. true,  as  claimed  by  the  respondent,  that  the  large  con- 
sumer is  the  profitable  customer  and  makes  possible  a  lower  rate 
for  the  small  consumer,  but  the  advantage  of  a  readiness-to-serve 
is  more  important  and  worth  more  to  the  large  consumer  than 
to  the  patron  who  uses  only  about  a  thousand  cubic  feet  per 
month.  Concedijig  all  the  advantages  claimed  in  the  existence 
and  retention  of  the  large  consumer  and  the  profit  derived  from 
for  forges,  furnaces,  ovens,  etc.,  the  fact  sliould  not  be  lost  sight 
of  that  72  per  cent,  or  the  small  users,  represent  the  major  por- 
the  sale  of  gas  in  large  quantities  for  industrial  or  factory  uses, 
tion  of  the  community's  population,  for  whose  benefit  even  more 

than  for  manufacturing  purposes,  the  utility  exists. 
P.U.R.1921B. 
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In  the  case  of  Hartford  v.  Hartford  City  Gas  Light  Co.  P.U.R. 
1920F,  840,  this  Commission,  in  line  with  most  other  state 
Commissions,  rnled  that  a  service  charge  constituted  an  element 
in  the  rate  structure,  and  as  such  was  not  per  se  an  improper 
or  inequitable  charge ;  but  we  made  no  ruling  in  that  case  as  to 
the  reasonableness  of  the  particular  charge,  or  whether  the 
charge  should  be  graded  according  to  the  amount  of  gas  used. 
Reasonable  rates  depend  upon  the  value  of  the  product  to  the 
consumer  as  well  as  upon  the  cost  to  the  company  of  producing 
and  supplying  such  product. 

The  respondent's  operating  expenses  are  affected  more  by  the 
price  of  coal  than  by  the  price  of  oil,  as  its  manufactured  product 
is  almost  entirely  coal  gas. 

Respondent's  exhibits  1  and  3  involve  a  period  of  maximum 
prices  in  the  abnormally  high  prices  following  the  World  War. 
It  is  within  the  knowledge  and  observation  of  all  students  of 
economic  conditions  that  the  reaction  and  readjustment  is  now 
taking  place,  and  that  the  level  of  future  production  costs  will 
be  much  lower.  It  is  reasonable  to  assume  that  near  future  pro- 
duction costs  will  not  materially  exceed  those  of  1919.  Re- 
spondent's report  for  the  year  1919  shows  that  its  then  rates 
were  ample  to  meet  all  operating  expenses  and  fixed  charges; 
to  set  aside  a  substantial  depreciation  reserve  fund;  to  pay  an 
8  per  cent  dividend  on  the  stock,  and  allow  a  substantial  surplus 
without  taking  into  consideration  the  income  from  iiAvestments. 

By  the  establishment  of  the  increased  rates  on  September  1, 
1920,  respondent  will  have  had  the  advantage  of  the  increased 
income  therefrom  for  a  period  of  six  months  during  part  of  the 
maximum  high  price  period. 

[4]  We  do  not  decree  that  a  reasonable  service  charge,  as  such, 
constituting  an  element  in  the  rate  structure,  is  unfair,  inequi- 
table, or  improper,  but  when  such  a  charge  is  added  to  an  ex- 
isting reasonable  rate,  thereby  making  the  rate  as  a  whole  un- 
reasonable, either  the  service  charge  should  be  abolished  or  the 
rate  per  1,000  feet  of  gas  reduced. 

The  positive  establishment  by  this  Commission  of  a  reason- 
able scrv^ice  charge,  equitably  apportioned  among  the  different 
classes  of  users,  would  require  a  careful  study  of  local  conditions 
P.U.R,1921B. 
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pertaining  to  the  different  classifications  of  consumers,  arid  an 
analysis  of  facts  not  now  before  the  Commission. 

Based  upon  the  forgoing,  the  Commission  is  of  opinion  and 
finds  that  the  present  rates  of  the  respondent  company,  includ- 
ing the  service  charge,  are  unreasonable  as  permanent  rates, 
and  we  hereby  order  and  direct  the  Meriden  Gas  Light  Company 
to  re-establish  and  put  into  effect  on  March  1,  1921,  the  rates 
of  said  company  which  were  in  effect  immediately  prior  to  Sep- 
tember 1,  1920,  as  reasonable  maximiun  rates  for  gas  supplied 
by  said  company  on  and  after  said  March  1,  1921. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  petitioner  and  to  the  respondent 
company,  by  Henry  F.  Billings,  secretary  of  this  Commission, 
by  forwarding  by  registered  mail,  true  and  attested  copies  here- 
of, addressed  one  to  Wm.  C.  Mueller,  Corporation  Counsel,  city 
of  Meriden  and  one  to  the  Meriden  Gas  Light  Company,  both 
at  Meriden,  Connecticut,  on  or  before  the  24:th  day  of  January 
1921,  and  due  return  make  hereon. 


IlililNOIS  PUBLIC  UTILITIES  COMMISSION. 

RE  SPRINGFIELD  GAS  &  ELECTRIC  COMPANY. 
[No.  7082.] 

Return  ^  Beasonablenesa  ^  Cost  of  money, 

1.  A  steam  and  hot  water  heating  company  was  held  entitled  to 
a  return  of  8  per  cent  in  view  of  the  present  financial  situation  and 
the  rate  of  interest  now  required  to  attract  capital. 

Return  —  Depreciation  —  Hot  water  heating. 

2.  The  annual  depreciation  allowance  for  a  hot  water  heating  util- 
ity was  fixed  at  $6,536  in  a  case  in  which  the  fair  value  of  the  prop- 
erty was  found  to  be  $265,369. 

Return  —  Depreciation  —  Steam,  Heating, 

3.  The  annual  depreciation  allowance  for  a  steam-heating  utility 
was  fixed  at  $8,536  in  a  case  in  which  the  fair  value  of  the  property 
was  found  to  be  $357,034. 

Heating  —  Operating  efficiency. 

4.  The  loss  of  only  10  per  cent  of  the  steam  put  into  the  mains  of  a 
steam-heating  utility  between  the  station  and  the  consumer's  premises, 
shows  the  system  to  be  in  exceptionally  good  condition. 
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Ibatea  —  Kinds  —  Service  charge  —  Steam  heating. 

5.  A  service  charge,  when  added  to  that  which  every  other  con- 
smners  pays,  should  give  a  total  that  is  equal  to  the  fixed  charges  of  a 
steam-heating  utility  on  the  property  devoted  to  the  service. 

[January  5,  1921.] 

Application  for  permission  to  increase  rates  for  steam-healr 
ing  and  hot  water  heating  service ;  increase  in  hot  water  heating 
rates  authorized. 

Shaw,  Commissioner:  On  August  20,  1920,  the  Springfield 
Gas  &  Electric  Company  filed  with  the  Commission  an  applica- 
tion setting  forth  that  the  present  rates  for  steam-heating  and 
hot  water  heating  service  do  not  produce  sufficient  revenue  to 
permit  of  earning  a  fair  return  on  the  value  of  the  property, 
inasmuch  as  the  cost  of  operation  has  materially  increased  since 
the  said  rates  were  established  by  this  Commission.  The  Com- 
mission was  requested  to  make  an  investigation  and  obtain  the 
necessary  facts  for  the  determination  of  just  and  reasonable 
rates  for  the  heating  service  rendered  by  the  said  company. 

Hearings  were  held  in  this  matter  at  the  office  of  the  Com- 
mission in  Springfield  on  September  20th,  December  8th,  and 
December  "21,  1920,  whereat  the  company  was  represented  by 
its  attorney,  P.  B.  Warren,  and  the  city  of  Springfield  by  A.  D. 
Stevens,  city  attorney.  At  the  first  hearing,  the  company  filed 
First  Eevised  Sheets  Nos.  2  and'  3  to  Eate  Schedule  I.  P.  U.  C. 
3,  containing  proposed  advance  rates  for  steam  heat  and  hot 
water  heating  service,  respectively,  and  made  proof  that  proper 
publication  of  the  proposed  increased  rates  had  been  had.  The 
company  introduced  evidence  relative  to  the  operating  expenses 
and  revenues  incurred  during  the  last  two  heating  seasons,  and 
the  amount  that  expenses  had  increased  by  reason  of  the  in- 
creased costs  of  coal  and  labor.  An  examination  of  the  oper- 
ating and  construction  accounts  was  made  by  the  Commission's 
accounting  staff  and  a  report  covering  these  matters  was  present- 
ed during  the  progress  of  the  hearings. 

Under  date  of  October  7,  1919  [P.U.K.1920A,  446]  the  Com- 
mission issued  an  order  in  this  case  which  was  based  on  a  full 
and  complete  record,  wherein  the  following  findings  were  made: 
(1)  The  fair  value  of  the  hot  water  heating  property  is  $260/ 
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000;  (2)  the  fair  value  of  the  steam-heating  property  is  $340,- 
000;  (3)  the  fair  rate  of  return  is  between  6  per  cent  and  7 
per  cent  per  annum;  (4)  the  annual  depreciation  on  the  hot 
water  property  is  $6,500  plus  2i  per  cent  of  all  additions  and 
betterments  installed  after  January  1,  1920;  (5)  the  annual 
depreciation  on  the  steam  heat  property  is  $8,500  plus  2i  per 
cent  of  all  additions  and  betterments  installed  after  January 
3,  1920;  (6)  the  operating  expenses  of  the  hot  water  property 
are  $54,000  including  taxes;  (7)  the  operating  expenses  of  the 
steam  heat  property  are  $95,000  including  taxes. 

The  following  tabulation  shows  the  rates  authorized  by  the 
Commission  and  those  proposed  by  the  company  and  filed  under 
date  of  September  20,  1920,  which  are  now  under  suspension 
pending  a  determination  of  the  issues  herein. 

Hot  Water  Heating  Service. 


Present. 

Propoeed. 

Radiation  Rate: 

Per  square  foot  of  req.  rad. 

Heating  Hot  Water  Tanks: 

15  gallon  tank,  per  season 

20  gallon  tank,  per  season 

30  gallon  tank,  per  season 

40  gallon  tank,  per  season 

60  gallon  tank,  per  season 

60  gallon  tank,  per  season 

80  gallon  tank,  per  season 

100  gallon  tank,  per  season 

110  gallon  tank,  per  season 

Prompt  Payment  Discount  . . . 

per  season 

21^  gross 

$8.2.1  gross 
11.00     " 
14.75      " 
10.00      " 
23.00      " 
27.00      ** 
3.1.00      " 
42.00      " 
40.10      " 
10% 

30<  gross 

$12.00  gross 
16.00      *• 

22.00      " 

28.00      " 

34.00      ** 

40.00      ** 

52.00      " 

63.00      " 

68.00      '• 

10% 

Steam-Heating  Service. 

Fixed  Charge: 

Per  sq.  ft.  of  req.  rad.  per  e 
Consumption  Charge: 

For  all  steam  condensed,  per 
Prompt  Payment  Discount  . . . 

leason  

7.7 5<  gross 

45^      " 
10% 

7.75<  gross 

55<      •* 
10% 

1000  lbs 

The  record  shows  that  the  Springfield  Gas  k  Electric  Com- 
pany has  made  net  additions  to  its  hot  water  heating  property  of 
$5,369  since  the  date  of  the  inventory  on  which  the  Commis- 
sion based  its  findings  of  value,  and  during  the  same  period 
made  net  additions  to  its  steam-heating  property  of  $17,034. 
The  Commission,  therefore,  finds  that  the  proper  rate-making 
basis  for  establishing  hot  water  heating  and  steam-heating  ratea 
lierein  are  $265,369  and  $357,034,  respectively. 
P.U.R.1921B. 
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[1]  In  recent  cases,  the  Commission's  findings  as  to  a  fair 
rate  of  return  have  been  influenced  by  the  present  financial 
situation  and  -the  rate  of  interest  that  is  now  required  to  attract 
new  capital  into  the  utility  business.  As  a  result,  the  Commis- 
sion has  made  findings  that  various  companies  should  be  per- 
mitted to  earn  as  high  as  8  per  cent  upon  the  fair  rate-making 
value  of  the  property.  In  the  present  instance,  the  petitioner 
herein  has  based  its  rate  computations  upon  a  rate  of  return  of 
8  per  cent. 

The  Commission,  having  considered  the  record  herein  and 
being  fully  advised  in  the  premises,  finds  that  the  Springfield 
Gas  &  Electric  Company  should  be  permitted  to  earn  between 
7  per  cent  and  8  per  cent  upon  the  rate-making  basis  found 
hereinabove. 

[2,  3]  In  view  of  the  findings  made  in  the  order  entered  by 
this  Commission  in  this  case  under  date  of  October  7,  1919 
[P.U.K.1920A,  446]  and  taking  into  consideration  the  addi- 
tions made  since  January  1,  1920,  the  Commission  finds  that  a 
proper  allowance  for  depreciation  on  the  hot  water  heating  prop- 
erty is  $6,536  and  for  the  steam-heating  property  is  $8,526. 

The  report  of  the  Commission's  accounting  staff  shows'  that 
the  operating  expense,  exclusive  of  taxes,  for  the  year  ended 
Augtist  31,  1920,  were  $59,556  for  the  hot  water  heating  de- 
partment, and  for  the  steam-heating  department  were  $97,234. 
This  report  shows  that  the  apportionment  of  operating  expenses, 
as  made  by  the  company,  is  in  substantial  accordance  with  the 
method  approved  by  the  Commission  in  its  order  of  October  7, 
1919.  This  report  further  shows  that  the  price  of  coal  prevail- 
ing in  September,  1920,  was  about  40  cents  higher  than  the 
average  price  paid  during  the  1919-20  heating  season,  and  that 
the  wages  prevailing  at  the  same  date  were  approximately  thirty 
per  cent  higher  than  the  average  prevailing  during  the  prior 
season. 

After  taking  into  consideration  all  facts  adduced  in  this  rec- 
ord bearing  on  the  cost  of  operation,  the  Commission  finds  that 
the  cost  of  rendering  hot  water  heating  service,  during  the  pres- 
ent season,  will  be  at  least  $67,493  including  taxes,  and  for  the 
steam-heating  department  will  be  at  least  $111,123  including 

taxes. 
P.U.R.1921B. 
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The  record  shows  that  the  gross  revenue  from  hot  water  heat- 
ing service  rendered  during  the  last  heating  season  was  $73,160 
nnd  the  steam-heating  revenue  was  $145,378.  Assuming  that 
there  is  no  fluctuation  in  revenue  it  is  seen  that  the  present  cost 
of  rendering  sen-ice  in  the  hot  water  department,  including  de- 
preciation, is  $869  more  than  the  revenue  to  be  derived  un- 
der the  present  rates,  while  the  steam-heating  revenues,  imder 
present  rates,  would  provide  $25,729  for  return  on  the  rate  base. 
In  other  words,  the  hot  water  heating  utility  is  not  earning 
enough  to  pay  any  return  on  the  rate-making  base  while  the 
steam-heating  utility  obtains  a  sufficient  revenue  to  pay  expen- 
ses, depreciation  and  about  7.2  per  cent  on  the  rate  base  set 
forth  hereinabove.  The  company  is,  therefore,  entitled  to  an 
increase  in  rates  for  hot  water  heating  service  sufficient  to  per- 
mit of  earning  a  fair  return  on  the  property  devoted  to  the  ren- 
dition of  that  service,  but  is  not  entitled  to  a  further  increase  in 
steam-heating  rates.  This  is  explained  by  the  fact  that  the 
Commission  expected  a  revenue  under  the  present  heating  rates 
of  $211,000  of  which  $82,000  was  expected  from  the  hot  water 
service  and  $129,000  from  steam-heating  service.  The  actual 
revenues  were  within  3i  per  cent  of  the  expected  total  but  due 
to  an  apparent  increase  in  steam  sales  and  a  loss  in  hot  water 
consumers,  the  contemplated  relation  between  the  revenues  from 
the  two  heating  utilities  was  destroyed.  The  unforeseen  in- 
crease in  expenses  that  has  occurred  since  the  present  rates  were 
fixed  has  offset  the  revenue  derived  iri  excess  of  that  which  was 
contemplated  and  to  such  an  extent  that  a  further  increase  in 
revenues  is  now  necessary. 

A  protest  against  a  further  increase  in  rates  was  filed  in  this 
record  under  date  of  December  8,  1920,  which  was  signed  by 
about  one  hundred  and  forty  consumers.  The  pretest  states  that 
an  increase  in  rates  should  be  denied  for  alleged  facts,  which  are 
substantially  as  follows: 

(1)  That  the  cost  of  producing  heat  has  not  increased  within 
the  last  two  years;  (2)  that  the  company  has  allowed  the  mains 
to  fall  into  a  bad  state  of  repair  and  that  heavy  expenses  have 
resulted;  (3)  that  the  steam  heat  consumers  pay  a  service  charge 
for  which  they  receive  no  service  whatever,  but  which  is  sup- 
posed to  be  used  for  the  upkeep  of  the  company's  properties. 
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The  first  allegation  is  not  in  accordance  with  the  facts  dis- 
closed by  an  investigation  of  the  cost  of  operation  and  reported 
on  by  the  Commission's  accounting  staff.  Furthermore,  it  is  a 
matter  of  common  knowledge  that  the  cost  of  coal  has  increased 
during  the  last  two  years  and  that  a  material  increase  was  made 
subsequent  to  the  miner's  strike  Xovember,  1919.  The  record 
fehows  that  the  wages  being  paid  the  employees  of  this  company 
are  30  per  cent  above  the  average  wages  paid  during  the  1919- 
20  heating  season. 

[4]  As  to  the  second  allegation,  there  is  a  refutation,  not  filed 
as  such,  of  this  specific  point.  The  operating  data  shows  that 
there  was  lost  between  the  station  and  the  consumers'  premises 
less  than  10  per  cent  of  the  steam  put  into  the  mains,  a  figure 
which  tends  to  show  that  the  steam-heating  system  is  in  excep- 
tionally good  condition.  Steam  losses  in  the  mains  by  conden- 
sation are  unavoidable  and  a  loss  of  10  per  cent  by  this  means 
alone  shows  an  eflSciency  much  greater  than  the  average  heating 
system  can  be  expected  to  attain;  This  tends  to  prove  that  there 
can  be  little  if  any  steam  lost  by  leakage  from  the  mains.  If 
the  hot  water  mains  were  in  a  bad  state  of  repair,  there  would 
be  much  water  lost  by  leakage.  This  record  shows  that  the 
amount  of  water  necessary  to  offset  the  leakage  loss  is  small  and 
has  not  been  increasing  from  year  to  year.  Furthermore  the 
operating  accounts  of  the  two  heating  utilities  do  not  show 
heavy  charges  for  maintenance  and  repair  to  the  distribution 
systems.  It  would,  therefore,  seem  that  the  second  allegation 
is  not  supported  by  the  facts  disclosed  by  this  record. 

[5]  The  fact  that  the  third  all^ation  was  given  as  a  reason 
why  no  increase  should  be  granted  shows  that  the  person  who 
drafted  the  protest  fails  to  understand  the  service  charge  and 
the  manner  of  its  determination.  This  was  fully  explained  by 
the  last  order  entered  in  this  case  and  the  lengthy  statement 
there  given  regarding  this  charge  may  be  brieHy  put  down  as 
follows :  The  service  charge  that  each  consumer  pays  when  add- 
ed to  that  which  every  other  consumer  pays  will  give  a  total 
that  is  equal  to  the  fixed  charges  on  the  property  devoted  to 
steam-heating  service.  The  service  charge  does  not  pay  any- 
thing toward  the  upkeep  of  the  system  for  this  expense  is  in- 
cluded in  the  rate  fixed  for  steam  sold. 
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The  Commisj?ion,  having  considered  all  evidence  adduced  in 
this  record  and  being  fully  advised  in  the  premises,  finds  that 
no  increase  in  steam-heating  rates  is  necessary,  as  the  present 
rates  permit  the  Springfield  Gas  &  Electric  Company  to  earn 
between  7  and  8  per  cent  upon  the  value  al)ove  found  for  rate- 
making  purposes  and  are  just  and  reasonable  rates;  and  that 
an  increase  in  hot  water  heating  rates  is  necessary  to  permit  of 
earning  a  fair  return  on  the  property  devoted  to  hot  water  heat- 
ing service;  and  that  the  rates  hereinafter  authorized  f^r  the 
said  senace  are  just  and  reasonable  and  will  permit  of  earning 
between  7  and  8  per  cent  on  the  rate  base  above  found. 

The  Commission  further  finds  that  First  Revised  Sheets  2 
and  3  to  Rate  Schedule  I.  P.  U.  C.  3,  containing  proposed  ad- 
vanced rates  for  hot  water  and  steam-heating  service  in  the  city 
of  Springfield,  filed  under  date  of  September  20,  1920,  should 
be  permanently  suspended,  inasmuch  as  they  contain  rates  that 
are  in  excess  of  the  fair  and  reasonable  rates. 

It  is  therefore  ordered  that  JFirst  Revised  Sheets  2  and  3  to 
Rate  Schedule  I.  P.  U.  C.  3,  filed  by  the  Springfield  Gas  &  Elec- 
tric Company  under  date  of  September  20,  1920,  be,  and  the 
tame  are  hereby,  permanently  suspended,  annulled,  and  can- 
celled. 

It  is  furlher  ordered  that  the  Springfield  Gas  &  Electric  Com- 
pany be,  and  the  same  is  hereby,  permitted  and  authorized  to 
file  the  following  schedule  of  rates  to  be  designated  as  Second 
Revised  Sheet  3  to  Rate  Schedule  I.  P.  U.  C.  3,  covering  hot 
water  heating  service  in  the  city  of  Springfield,  effective  Janu- 
ary 1,  1921,  provided  the  said  schedule  of  rates  is  filed  within 
fifteen  days  of  the  date  of  the  service  of  this  order ;  or  effective 
on  any  subsequent  date  provided  the  said  schedule  of  rates  is 
filed  with  the  Commission  not  less  than  ten  days  prior  to  the  effec- 
tive date  of  the  schedule;  and  the  said  schedule  of  rates  when 
filed  with  the  Commission,  as  specified  herein,  and  posted  or 
filed  in  the  office  of  the  public  utility,  all  as  requii'ed  by  the 
Public  Utilities  Act  of  Illinois  and  Amended  General  Order  28 
adopted  by  the  Commission,  shall  be  the  legal  rates  covering 
hot  water  heating  ser\'ice  in  the  city  of  Springfield. 
The  schedule  of  rates  herein  authorized  is  identical  wnth  the 
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rates  and  charges  now  set  forth  in  Original  Sheet  Xo.  3  to  Rate 
S(?hedule  I.  P.  U.  C.  3,  except  as  indicated  hereinafter. 

Hot  \Yaier  Healing  Service, 

The  rates  on  Original  Sheet  3,  for  hot  water  heating  service, 
may  be  increased  to  agree  with  the  following: 

liadiation  rate: 

Ppr  season  per  square  foot  of  required  radiation,  27  cents 
gross. 

Hat  water  tanks: 

For  heating  water  in  tanks  (range  boilers)  by  hot  water  heat- 
ing service: 

15  ganon  hot  water  tank,  per  Reason  '. . . .  $10.50 

20  gallon  hot  water  tank,  per  season  14.00 

30  gallon  hot  water  tank,  per  Hcason  18.75 

40  gallon  hot  water  tank,  per  season  24.00 

50  gallon  hot  water  tank,  per  season  29.00 

60  gallon  hot  water  tank,  per  season  34.00 

80  gallon  hot  water  tank,  per  season  44.50 

100  gallon  hot  water  tank,  per  season  53.50 

110  gallon  hot  water  tank,  per  season  59.00 

Xo  other  changes  of  rates,  rules  and  regulations  as  now  con- 
tained in  Rate  Schedule  I.  P.  U.  C  8  and  on  file  with  the  Com- 
mission are  hereby  authorized  or  intended. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  5th 
day  of  January,  1921. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSIOX. 

CITIZENS  OF  STP]RLIX6 

V. 

ILLINOIS  NORTHERN  UTILITIES  COMPANY. 
[No.  10733.] 

Construction  and  equipment  —  Gas  generators  —  Continuous  supply, 

1.  A  <^s  company  should  instaU  sufficient  gas  generating  apparatus 
to  guard  against  interruptions  due  to  accident  as  well  as  to  care  for 
future  increasing  demand,  and  thereby  guarantee  continuity  of  service. 

Service  —  Gas  —  Restricted  supply  ^  Due  notice  to  consumers, 

2.  The  practice  of  a  gas  company  in  changing  the  hours  of  its 
P.U.R.1921B. 
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restricted  gas  schedule  without  due  notice  to  all  consumers  is  danger- 
ous and  inexcusable. 

[January  6,  1921.] 

Complaint  that  gas  company  furnishes  insufficient  gas  serv- 
ice; additional  service  ordered. 

Shaw,  Commissioner:  June  15,  1920,  the  citizens  of  Ster- 
ling filed  an  informal  petition  with  the  Commission  protesting 
Against  the  treatment  received  by  the  gas  consumers  of  Sterling 
from  the  Illinois  Northern  Utilities  Company.  Among  other 
things  the  consumers  represent:  (1)  That  the  gas  supply  is  in- 
termittent due  to  the  failure  of  the  company  to  use  every  effort 
to  give  continuous  service;  (2)  that  the  poor  service  beginning 
about  April  27,  1920,  is  due  primarily  to  the  lack  of  diligence 
on  the  part  of  the  company  to  secure  the  required  amount  of 
Kentucky  gas  coal;  (3)  that  in  the  absence  of  Kentucky  gas 
coal,  the  only  alternative  remaining  was  for  the  company  to  use 
Illinois  gas  coal  which  reduced  the  capacity  of  its  production 
plant  to  one-half  of  the  original  capacity;  (4)  that  the  quality 
of  gas  furnished  was  not  up  to  the  standard  as  required  by  the 
Commission's  General  Order  20. 

The  city  of  Eock  Falls,  being  a  community  served  by  the  same 
plant,  entered  an  appearance  and  stated  that  the  complaints  ap- 
plying to  Sterling  were  likewise  applicable  to  Eock  Falls. 

This  cause  came  on  for  hearing  on  July  15,  and  October  25, 
1920,  at  the  offices  of  the  Commission  in  Chicago.  At  these 
hearings  the  following  appearances  were  recorded : 

E.  A.  Kidder,  city  attorney.  Sterling,  Illinois;  Philip  H. 
Ward,  Sterling  Association  of  Commerce;  Mr.  Long,  Manufac- 
turers' and  Shippers'  Association;  Jacob  Centlin,  representing 
city  of  Eock  Falls;  Ealph  D.  Stephenson,  attorney  for  respon- 
dent. 

Evidence  was  submitted  on  behalf  of  the  gas  consumers  in 
Sterling  and  Eock  Falls  relating  to  the  conditions  of  service 
rendered  to  the  consumers  in  those  communities  by  the  Illinois 
Northern  Utilities  Company,  and  evidence  on  behalf  of  the  re- 
spondent relating  to  the  conditions  under  which  the  company 
was  operating  in  its  effort  to  supply  gas  to  its  consumers,  while 

the  engineering  section  of  the  Commission  submitted  reports 
P.U.R.1921B. 
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representing  the  results  of  investigations  made  by  engineers  of 
the  Commission  as  to  the  quality  of  service  rendered  in  the  com- 
munities served. 

The  Illinois  Northern  Utilities  Company,  respondent  in  this 
case,  manufactures  coal  gas  exclusively.  Its  production  plant  is 
located  in  Sterling  where  the  gas  is  manufactured  and  distribu- 
ted to  consumers  in  Sterling  and  Rock  Falls.  It  is,  therefore, 
apparent  that  any  difficulty  encountered  affecting  the  production 
of  gas  at  the  manufacturing  plant  would  affect  the  consumers  in 
Sterling  and  Rock  Falls  alike. 

From  the  evidence,  it  appears  that  possibly  90  per  cent  to 
95  per  cent  of  the  gas  consumers  are  dependent  upon  gas  ex- 
clusively for  cooking  and  heating  water,  and  it  is  contended  by 
representatives  of  the  consumers  that  when  the  supply  of  gas  is 
imreliable,  many  hardships  are  endured  by  these  consumers.  It 
is  alleged  that  the  gas  had  been  turned  off  suddenly  without  no- 
tice at  times  when  meals  were  in  the  course  of  preparation,  there- 
by causing  consumers  to  waste  the  high  priced  food  which  was 
only  partially  cooked  and  forcing  these  consumers  to  content 
themselves  with  cold  meals. 

The  evidence  further  shows  that  it  is  the  contention  of  repre- 
sentatives of  the  consumers  that  the  quality  of  the  gas  has  dropped 
off  probably  25  per  cent  and  for  this  reason^  takes  more  gas  to 
do  the  same  amount  of  cooking  that  could  be  done  with  gas  of 
a  standard  heating  value,  yet  the  consumers  are  paying  the  same 
rate  that  they  would  have  to  pay  for  gas  of  standard  quality. 
.  From  an  investigation  made  for  the  Sterling  Chamber  of 
Commerce  by  a  member  of  that  organization,  it  appears  that 
the  gas  company  had  difficulty  in  keeping  a  sufficient  number 
of  men  employed  at  the  plant  as  the  wages  paid  were  not  attrac- 
tive when  compared  with  wages  paid  by  other  local  industries. 
This  investigation  disclosed  the  effect  of  the  gas  shortage  on 
restaurants  and  bakeries  that  used  gas  for  cooking  purposes.  It 
appears  that  one  restaurant  in  particular  lost  considerable  trade, 
and,  partly  for  the  reason  that  the  gas  supply  was  unreliable, 
discontinued  business  temporarily.  The  effect  on  the  two  Fed- 
eral bakeries  which  cook  food  in  large  quantities  appears  to  have 
caused  them  considerable  loss  in  that  food  was  only  partly 
p.U.R.iy2iB. 
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cooked  when  the  gas  supply  would  give  out,  thus  making  it  nec- 
essary to  throw  away  the  partly  cooked  food. 

The  evidence  discloses  no  cases  where  accidents  have  occurred 
nor  cases  where  health  has  been  impaired  but  the  evidence  indi- 
cates that  there  was  danger  of  such  things  happening.  While 
the  gas  would  be  in  use,  it  appears  that  often  times  the  supply 
w^ould  give  out.  In  their  hurried  effort  to  find  out  the  cause 
and  when  they  could  expect  the  gas  turned  in  again,  the  consumer 
would  neglect  to  turn  off  the  gas  burners  of  the  appliance.  When 
the  gas  supply  would  again  come  on  the  consumers  would  not 
be  aware  of  it  until  they  smelled  the  gas  which  flowed,  un- 
checked, through  the  open  burners.  This  situation  might  give 
rise  to  the  danger  of  explosions  in  attempting  to  light  the  gas  at 
the  burner  Avhen  the  air  in  the  rcK)m  might  contain  a  sufficient 
supply  of  gas  to  form  an  explosive  mixture.  This  same  condi- 
ticfn  might  also  cause  asphyxiation  in  extreme  cases.  Fortunate- 
ly, however,  no  accidents  were  reported. 

The  Illinois  Xorthem  Utilities  Company,  respondent  in  this 
case,  introduced  exhibits  purporting  to  represent  statistical  data 
covering  the  operations  of  the  Sterling  Gas  property  from  Jan- 
naiy  1,  1916,  to  July  1,  1920;  monthly  operating  expenses  ami 
revenues  for  the  first  six  months  of  1920;  statements  showing 
the  interruptions  which  occurred  during  the  period  covered  by 
the  complaints  together  with  the  shipments  of  coal  received  and 
amounts  useil  for  making  gas  at  the  plant. 

It  appears  that  the  operating  costs  have  materially  increased 
since  1916  and,  from  the  evidence  of  record  relating  to  said  costs, 
the  company^  after  paying  all  operating  expenses  for  the  lirst 
six  months  of  1920,  had  only  $612.88  remaining  to  take  care 
of  depreciation  and  return  upon  the  investment  in  the  property. 

[A  table  containing  data  submitted  by  the  company  and  rep- 
resenting the  coal  received  and  on'  hand  at  the  gas  plant  in  Ster- 
ling during  period  covered  by  the  complaints  on  gas  shortage, 
and  a  table  containing  data  submitted  in  this  case  by  the  coni- 
[)any  and  showing  the  periods  during  which  the  gas  supply  was 
shut  off  at  the  gas  plant  in  Sterling,  are  omitted.] 

Keports  submitted  by  the  engineering  section  of  the  Couimis- 
sion  represent  the  results  of  investigations  made  in  connection 
with  the  complaints  of  the  gas  consumers  in  Sterling.    Theee  re- 

P.L-.R.1921B. 


Digitized  by 


Google 


CITIZENS  OF  STERLING  v.  ILLINOIS  NORTHERN  LTIL.  CO.    631 

I»orts  show  that  interruptions  of  the  gas  supply  occurred  as 
jihcwn  in  the  table  herein  above.  These  inteiTuptions  occurred 
due  to  an  insufBcient  supply  of  gas  coal  on  hand  to  make  gas  in 
quantities  sufficient  to  supply  the  demand. 

Due  to  the  shortage  of  coal,  it  became  necessary  for  the  com- 
pany to  conserve  the  small  quantity  of  gas  it  was  able  to  manu- 
facture. It  was  finally  agreed  that  a  restricted  schedule  of  gas 
supply  should  be  put  into  effect  whereby  consumers  would  be  al- 
lowed to  use  gas  only  at  certain  stipulated  hours  during  the  day. 
The  company  did  not  adhere  strictly  to  this  schedule  as  changes 
were  made  in  the  schedule  at  various  times  without  due  notice 
being  given  to  all  of  the  consumers.  The  only  reason  for  these 
changes  being  made  was  that  there  was  a  shortage  of  gas  supply 
at  the  plant  which  left  no  other  alternative  for  the  company  but 
to  discontinue  the  supply.  One  of  these  changes  happened  at  a 
time  during  the  day  when  the  gas  service  was  most  needed  by  the 
consumers  as  they  had  fig\ired  on  the  use  of  gas  according  to  pre- 
viously arranged  schedule. 

In  addition  to  the  shortage  of  gas  coal,  another  reason  was 
advanced  by  the  company,  namely,  an  unexpected  increase  in 
gas  sales  which  contributed  largely  to  the  crisis  brought  about 
by  the  gas  shortage  in  Sterling.  In  order  to  meet  this  excessive 
demand  the  company  purchased  local  coal  with  an  effort  to  meet 
the  demand  until  they  could  get  their  consigned  shipments  of 
coal  which  were  reported  to  be  en  route  at  the  time.  About  April 
17,  1920,  the  company  purchased  118,900  pounds  of  Illinois  coal 
at  $3.10  per  ton  plus  $104.71  for  freight  and  war  tax;  29,470 
I>ound8  of  Connell  coal  at  $11  per  ton  delivered;  43,645  pounds 
of  Kentucky  coal  at  $10.50  per  ton  delivered;  and  40,130 
pounds  of  Kentucky  coal  at  $11.50  per  ton  at  the  plant.  In  ad- 
dition thereto  the  company  purchased  locally  180  gallons  of 
gasoline  for  the  purpose  of  increasing  the  volume  of  the  gas  as 
well  as  for  enriching  purposes. 

It  appears  that  ordinarily  the  coal  requirouient  of  the  Ster- 
ling plant  is  purchased  through  the  general  office  at  Dixon  but 
in  this  case  the  local  management  took  it  upon  itself  to  buy 
coal  locally  in  order  to  prevent  a  complete  shut-down  of  the 
plant.  The  coal  bought  locally,  together  with  the  arrival  of  un- 
expected shipments,  enabled  the  company  to  take  care  of  the  de- 
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mand  until  the  early  part  of  June  when  the  situation  became 
very  acute.  At  about  this  time,  the  company  was  only  able  to 
})rocure  approximately  fifty  per  cent  of  its  requirement  which 
forced  it  to  adopt  the  aforementioned  restricted  schedule  of  gas 
supply.  The  details  of  these  shipments  are  shown  in  a  previous 
table. 

The  evidence  shows  that  interruptions  in  gas  service  occurred 
from  April  27  to  July  12,  1920.  These  are  summarized  in  the 
following  tabulation: 


Month. 


Number  of 

Duration. 

Interruptions. 

Hours. 

Minutes. 

1 

2 

21 

20 

18 

29 

149 

115 

45 

50 
56 
30 

44 

311 

180 

April 
May  . 
June 
July 

Total 


The  above  tabulation  shows  that  there  were  forty-four  inter- 
ruptions and  that  the  consumers  were  without  gas  for  three 
Imndred  and  fourteen  hours.  It  also  appears  that  the  gas  short- 
age was  most  pronounced  in  the  months  of  June  and  July,  1920. 

It  appears  from  the  evidence  that,  due  to  a  shortage  of  gas 
coal  and  unexpected  increase  in  the  demand  for  gas,  the  com- 
pany was  able  to  continue  to  operate  with  only  one  interruption 
in  April  and  two  inteiTuptions  in  May  by  the  purchase  of  coal 
and  gasoline  locally  to  meet  the  demand  made  upon,  the  plant. 
There  is  no  evidence  to  show  that  the  company  made  any  subse- 
quent effort  to  get  gas  coal  locally  in  order  to  keep  the  interrup- 
tions of  service  down  to  a  minimum. 

[1]  It  appears  that  the  gas  manufacturing  plant  at  Sterling 
is  adequate  to  care  for  the  daily  load  providing  a  grade  of  gas. 
coal  can  be  procured  that  will  give  a  yield  of  5  cubic  feet  per 
pound  or  better.  The  company,  however,  is  operating  very 
close  to  capacity  and  should  any  accident  to  one  of  the  benches 
be  encountered  sufficiently  serious  to  cause  a  shut-down  of  that 
bench,  it  would  be  impossible  to  supply  the  demand  for  any 
length  of  time.  It  is  evident  that  additional  gas  generating 
equipment  should  be  installed  to  guard  against  any  future  inter- 
ruptions as  well  as  to  take  care  of  the  apparent  excessive  future 
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demands  upon  the  plant  in  Sterling.  The  holder  capacity  is 
limited  to  less  than  one-half  of  the  total  maximum  daily  send- 
out  which  indicates  that  grave  danger  exists  in  that  the  holder 
stock  may  be  completely  exhausted  during  the  peak  loads  espe- 
cially when  the  present  inferior  grades  of  gas  coal,  now  avail- 
iihh,  must  be  used. 

[2]  The  practice  of  the  company  in  changing  the  hours  of  its 
restricted  gas  schedule  without  notice  to  consumers  is  inexcusable 
when  it  is  realized,  as  all  gas  operators  should  realize,  the  danger 
involved  in  following  such  a  practice.  The  reason,  no  doubt, 
was  because  the  company  did  not  have  the  gas  to  send  out  but 
precaution  should  have  been  taken  beforehand  when  the  restrict- 
ed schedule  was  originally  arranged  or  shortly  before  the  in- 
terruption occurred,  and  it  was  evident  that  the  supply  would 
not  last  for  any  length  of  time.  The  consumers  should  have 
been  notified  accordingly  so  that  they  would  have  been  prepared 
for  such  an  emergency. 

The  Commission  having  given  due  consideration  to  all  of  the 
evidence  of  record  and  being  fully  advised  in  the  premises  finds 
as  follows:  (1)  That  the  gas  supply  in  Sterling,  Illinois  has  not 
been  continuous  from  April  27  to  July  12,  1920;  (2)  that  the 
Illinois  Xorthem  Utilities  Company  did  not  use  due  diligence 
to  obtain  the  needed  supply  of  coal  necessary  to  meet  the  de- 
mands for  gas  in  Sterling  and  Eock  Falls,  Illinois;  (3)  that 
the  company  should  have  on  hand,  so  far  as  it  is  possible  and 
practicable  to  do  so,  a  suflicient  supply  of  gas  manufacturing 
materials  to  the  end  that  a  continuity  of  seiTice  may  be  ren- 
dered; (4)  that  the  Illinois  Xorthern  Utilities  Company  estab- 
lished a  restricted  gas  suppl}'  schedule  and  failed  to  adhere  to 
said  schedule  without  due  notice  of  the  changes  being  given  to 
its  gas  consumers;  (5)  that  the  company  violated  gas  service 
rules  8,  15,  and  16  relating  respectively  to  interruptions,  heat- 
ing value  and  purity  of  gas ;  and  should  comply  in  full  with  said 
rules  together  with  all  other  rules  as  prescribed  by  the  Commis- 
sion's General  Order  20  within  thirty  days  of  the  date  of  service 
of  this  order;  (6)  that  the  company  should  take  immediate  steps 
to  increase  the  generating  capacity  of  its  gas  manufacturing 
plant  in  Sterling,  Illinois,  sufficient  to  take  care  of  future  de- 
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mands  of  the  community  it  serves  and  to  guard  against  any 
future  interruptions  of  service. 

It  is  therefore  ordered  that  the  Illinois  Northern  Utilities 
Company  be,  and  is  hereby,  required  to  take  immediate  steps 
to  have  available  sufficient  quantities  of  gas  manufacturing  ma- 
terials in  order  to  provide  an  adequate  supply  of  gas  at  all  times 
for  its  consumers  in  Sterling  and  Rock  Falls,  Illinois. 

It  is  further  ordered  that  the  Illinois  Northern  Utilities  Com- 
pany be,  and  is  hereby,  directed  to  take  immediate  steps  to  com- 
ply in  full  with  the  Commission's  General  Order  20,  and  within 
thirty  days  of  the  date  of  service  of  this  order  to  have  fully  com- 
plied therewith  and  particularly  with  reference  to  heating  value, 
purity  of  gas,  and  interruptions  of  service. 

It  is  further  ordered  that  the  Illinois  Northern  Utilities  Com- 
pany be,  and  is  hereby,  required  to  file  with  the  Commission,  in 
duplicate,  monthly  statements  beginning  with  and  continuing 
for  six  months  after  the  date  of  service  of  this  order,  said  state- 
ments to  be  filed  within  fifteen  days  after  the  termination  of 
each  calendar  month  and  should  contain  the  following  informa- 
tion together  with  any  additional  information  the  company  may 
have  in  connection  therewith: 

(1)  Tons  of  Kentucky  gas  coal,  Illinois  gas  coal,  other  coal 
and  gallons  of  oil,  to  be  shown  separately,  available  for  use  at 
the  gas  plant  in  Sterling,  Illinois;  (2)  quantities  of  each  of  the 
above  mentioned  items  received  during  the  current  month  cov- 
ered by  report;  (3)  the  tests  showing  the  heating  value  of  the 
^^as,  date  and  place  at  which  these  tests  were  taken  and  the 
iiverage  of  the  monthly  tests;  (4)  gas  pressures  taken  from  daily 
pressure  charts  showing  the  maximum  and  minimum  pressures 
during  the  morning,  noon  and  evening  peak  loads  and  average 
normal  pressure  during  off  peak  loads;  (5)  the  number  of  tests 
made  for  hydrogen  sulphide  and  the  number  showing  an  exces- 
sive amount  of  said  impurity. 

It  is  further  ordered  that  the  Illinois  Northern  Utilities  Com- 
pany be,  and  is  hereby,  required  to  take  immediate  steps  to  in- 
stall such  additional  gas  manufacturing  equipment  as  may  be 
necessary  to  insure  adequate  service  to  its  gas  consumers  in 
Sterling  and  Hock  Falls,  Illinois,  and  is  also  required  to  file 
plans  of  the  proposed  plant  improvements  with  the  Commission 
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within  sixty  days  of  the  date  of  service  of  this  order  and  further 
that  said  proposed  improvements  are  to  be  completed  within 
light  months  from  said  date. 

It  is  further  ordered  that  the  company  shall  notify  the  secre- 
tary of  this  Commission,  in  writing,  within  five  days  after  the 
date  of  compliance  with  each  of  the  provisions  of  this  order. 

The  Commission  expressly  retains  jurisdiction  of  this  cause, 
and  reserves  to  itself  the  right,  upon  complaint,  upon  applica- 
tion, or  upon  its  own  motion,  to  investigate  the  sen'ice,  to  make 
findings,  and  issue  such  further  orders  as  may  be  justified  by 
the  facts  determined  at  subsequent  hearings  as  to  the  gas  service 
furnished  by  the  Illinois  Xorthem  Utilities  Company,  opera- 
ting in  the  city  of  Sterling,  Illinois. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

EE  RICHMOXD  LIGHT,  HEAT  &  POWER  COMPANY. 

[No.  5887.] 

Security  issues  —  Interest  rate  —  Bank  discount  basis  ■»  Refunding 
notes. 

1.  An  issue  of  7  per  cent  notes  and  the  cash  payment  of  li  per 
cent  to  refund  a  series  of  notes  falling  due,  amounts  to  interest  at 
more  than  81  per  cent  and  the  cash  payment  is  on  a  bank  discount 
basis. 

Security  issues  —  Interest  rate  ^  Cost  of  money  —  Refunding  notes, 

2.  The  Indiana  Commission  allowed  a  utility  company  to  pay  inter- 
est amounting  to  more  than  8i  per  cent  per  annum  on  notes  issued 
to  refund  a  series  of  notes  falling  due,  on  the  ground  that  the  abnor- 
mally high  cobt  of  money  made  high  interest  necessary. 

[January  28,  1921.] 

Application  for  authority  to  issue  notes;  granted. 

Johnson,  Commissioner:  On  January  20.  1921,  the  Rich- 
mond Light,  Heat  &  Power  Company,  an  Indiana  corporation 
now  engaged  in  distributing  natural  gas  in  the  city  of  Richmond, 
Indiana,  and  owning  in  said  city  the  distributing  system,  to- 
p(»ther  with  an  artificial  gas  holder  and  machinery,  filed  with  the 
Commission  a  petition  alleging  that  prior  to  March  1,  1919,  peti- 
tioner issued  $450,000  of  its  7  per  cent  guaranteed  gold  notes 
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dated  March  1,  1919,  and  maturing  March  1,  1921,  said  notes 
being  all  of  an  authorized  issue  of  $450,000  principal  amount. 

The  petition  further  alleges  that  petitioner  has  been- endeavor- 
ing permanently  to  fund  these  notes,  but  has  not  been  able  to 
do  so  owing  to  the  fact  that  the  earnings  of  the  company  have 
not  been  sufficient  to  sell  permanent  or  long  time  securities ;  that 
petitioner  believes  that  it  can  arrange  with  the  holders  of  such 
notes  to  accept  50  per  cent  of  the  principal  amount  of  the  matur- 
ing notes  in  cash  and  the  remaining  50  per  cent  in  new  notes, 
provided  petitioner  akes  an  additional  cash  payment  of  1^  per 
cent  of  the  principal  amount  of  said  new  notes,  which  new  notes 
are  to  bear  interest  at  the  rate  of  7  per  cent  per  annum,  payable 
semi-annually  on  the  first  day  of  September  and  March  in  each 
year,  and  the  principal  and  interest  thereof  to  be  guaranteed  by 
the  United  Gas  &  Electric  Company,  a  New  Jersey  corporation 
which  owns  all  of  the  common  capital  stock  of  petitioner  com- 
pany. It  is  proposed  that  the  new  notes  shall  be  a  closed  issue 
and  issued  under  an  indenture  which  shall  contain  substantially 
the  same  covenants  and  remedies  as  the  indenture  securing  the 
notes  which  are  now  maturing.  A  copy  of  this  indenture  is  filed 
with  the  petition. 

In  effect,  petitioner  desires  to  pay  to  the  present  noteholders 
one-half  of  their  holdings  in  cash.  In  order  to  do  that  petitioner 
proposes  to  sell  $225,000  of  the  notes  petitioned  for,  giving  to 
the  buyers  thereof,  If  per  cent  of  the  principal  amount  as  a 
bonus  to  induce  said  buyers  to  purchase  for  cash,  these  notes. 
Petitioner  desires  further  to  offer  the  remaining  new  notes  to 
pay  for  the  remaining  50  per  cent  of  the  old  note  issue  now  in 
the  hands  of  buyers  and  to  pay  to  such  holders  of  the  old  notes 
the  same  If  per  cent  in  cash. 

Petitioner  cites  that  the  reason  for  an  additional  cash  pay- 
ment of  If  per  cent  is  that  the  investors  are  able  on  the  present 
market  to  purchase  ready  marketable  securities  of  public  util- 
ities and  other  enterprises  of  high  standing  and  excellent  credit, 
which  net  the  investor  8  to  10  per  cent ;  and  under  such  condi- 
tions petitioner  cannot  expect  to  induce  the  holders  of  maturing 
notes  to  accept  new  notes  which  net  only  7  per  cent.  Petitioner 
further  states  that  this  in  effect  is  the  same  as  offering  the  hold- 
ers of  maturing  notes  an  8f  per  cent  investment. 

I'.U.R.1921B. 


Digitized  by 


Google 


RE  RICHMOND  LIGHT,  HEAT  &  POWER  CO.  637 

[1]  The  Commission  will  point  out  that  such  is  not  exactly 
the  effect  of  the  authorization  asked  for.  In  effect,  petitioner 
asked  to  be  permitted  to  sell  new  7  per  cent  notes  at  par,  and 
then  immediately  refund  1^  per  cent  of  the  principal  amount  to 
the  buyer.  This  aniounts  to  a  discount  on  these  new  notes  to 
the  amount  of  1^  per  cent  or  at  98  i  per  cent  of  par.  There 
f-tands,  therefore,  an  investment  which  costs  the  buyer  98^  and 
which  pays  7  per  cent.  Inasmuch  as  the  term  of  these  notes  is 
for  one  year  only,  the  investment  is  still  better  than  8^  per  cent, 
for  although  the  7  per  cent  is  paid  at  the  maturity  of  the  note, 
the  li  per  cent  is  paid  in  advance  and  is  on  what  would  be  called 
a  bank  discount  basis.  • 

The  city  of  Richmond,  through  its  city  attorney,  objects  to  the 
issuance  of  these  notes  on  the  basis  proposed,  asserting  that  peti- 
tioner should  not  be  permitted  to  pay  approximately  8^  per  cent 
for  one-year  money.  In  normal  conditions  of  the  money  market, 
such  a  contention  would  be  sound,  and  an  8^  per  cent  interest  on 
one-year  money  would  be  excessive. 

The  cost  of  money  at  present,  however,  is  abnormally  high, 
even  where  the  security  is  a  favored  one.  Government  bonds, 
once  sold  on  less  than  a  3  per  cent  basis,  are  now  sold  on  a  higher 
than  5i  per  cent  basis.  IJ^ontaxable  municipal  bonds,  supported 
by  all  of  the  taxable  property  of  the  community  behind  them,  are 
sold  on  a  6  per  cent  basis  to  the  investor.  Recent  loans  by  for- 
eign governments,  governments  not  participants  in  the  World 
War,  are  on  a  basis  higher  than  8J  per  cent  to  the  investor  and 
will  cost  the  borrower  about  9  per  cent  or  more.  And  in  all  of 
the  above  examples  the  term  is  five  years  or  more. 

[2]  In  view  of  these  high  bids  for  comparatively  long  term 
money,  the  Commission  cannot  but  recognize  the  necessity  for 
allowing  petitioner,  a  public  utility,  to  borrow  for  one  year,  on 
nn  8i  per  cent  basis.  This  is  particularly  necessary,  in  view  of 
the  shyness  with  which  the  investing  public  regards  utility  prop- 
erties. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  Richmond  Light,  Heat  &  Power  Company  be, 
find  it  is,  authorized  to  issue  and  sell  $450,000  par  value  of  its 
7  per  cent  notes  dated  March  1,  1921,  and  maturing  March  1, 
1922,  with  interest  payable  semiannually  on  the  first  days  of 
P.U.R.1921B. 
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September  and  March,  for  the  purpose  and  upon  the  conditions 
as  follows: 

(1)  $225,000  par  value  of  said  notes  to  be  sold  for  cash  at 
par,  petitioner  to  pay  to  the  purchasers  in  cash  1^  per  cent  of 
the  par  value  of  the  notes  purchased,  the  proceeds  from  the  sale 
of  which  are  to  be  used  to  retire  one-half  of  petitioner's  outstand- 
ing note  issue. 

(2)  $225,000  par  value  of  said  notes  to  be  given  to  the  hold- 
ers of  its  present  outstanding  note  issue  in  exchange  for  $225,000 
par  value  of  petitioner's  outstanding  issue  of  notes,  petitioner  to 
pay  the  note  holders  whose  notes  are  so  exchanged  1^  per  cent  of 
the  par  valutf  of  the  notes  exchanged  in  cash. 

It  is  further  ordered,  that  before  issuing  or  selling  any  of  such 
securities,  the  Richmond  Light,  Heat  &  Power  Company  shall 
pay  to  the  treasurer  of  state,  through  the  secretary  of  this  Com- 
mission, the  sum  of  $675,  the  fee  for  the  issuance  of  such  securi- 
ties prescribed  in  §  96  of  the  Public  Service  Commission  Act 

Lewis,  Van  Auken,  Haynes,  concur;  McCardle,  absent. 


NEW  YORK  PrBI.IC  SERVICE  COMMISSIOX,  SECOND  DISTRICT. 

KE  UNITED  TRACTIOX  COMPANY. 
[Case  No.  7766.] 

Bates  —  Franchise  restriction  —  LegislcUive  action, 

1.  A  franchi8e  restriction,  governing  street  railway  fares,  vas  not 
repealed  or  abrogated  by  an  act  of  the  legislature  fixing  rates  at  an 
amount  equalling  the  maximum  rate  allowed  by  the  franchise. 

Bates  —  Franchise  restriction  —  Waiver  —  Ordinances, 

2.  A  franchise  restriction,  governing  street  railway  fares,  'was  not 
waived  by  a  series  of  ordinances  and  consents  allowing  the  Public  Serv- 
ice Commission  to  fix  higher  rates  during  the  war  period,  and  the 
Commission  has  no  power  to  change  them. 

Bates  —  Street  railicay  —  Restricted  franchise  —  Vnit  governed, 

3.  A  street  railway  company,  making  application  for  increased 
rates  in  a  zone  as  a  unit,  including  a  city  where  such  increase  is  pro< 
hibited  by  a  franchise  restriction,  will  not  be  allowed  an  increase  in 
any  part  of  the  zone. 

Return  —  Street  raiiirays  —  Partially  restricted  —  Burden, 

4.  When  a  street  railway  has  made  itself  a  party  to  contracts 
limiting  it«  revenues  from  certain  parts  of  its  service,  the  portion  of 
the  service  unaffected  by  such  contract  limitations  must  be  considered 
separately  for  rate-fixing  purposes. 
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Return'-  Operating  expenses  —  Wages  —  Prohahle  decline, 

5.  The  New  York  Commission,  Second  District,  refused  to  fix  rates 
on  the  assumption  that  the  high  wage  scale  existing  would  continued. 

Retui^  —  Operating  expense  —  Declining  costs, 

6.  The  New  York  Commission,  Second  District,  refused  to  increase 
street  railway  rates  in  face  of  declining  coats  of  commodities. 

Valuation  —  Leased  property  —  Accounting. 

7.  Property  leased  by  ^  railway  company  for  public  use,  the  rentals 
of  which  are  charged  to  income  and  not  to  operation,  is  properly  in- 
cluded in  the  property  upon  \%hich  the  company  is  entitled  to  a  return. 

Valuation  —  Street  railways  —  Burden  of  proof  —  Reproduction  value, 

8.  A  railway  company  is  required  to  sustain  the  burden  of  proof 
in  an  application  for  increa^sed  fares,  and  failing  to  present  evidence 
of  valuation  other  than  reproduction  value,  it  has  not  sustained  that 
burden. 

Valuation  —  Evidence  —  Bonded  debt. 

0.  The   New   York    Commission,   for   rate-fixing  purposes,   assumed 
the  valuation  of  a  railway  company  to  be  $9,000,000  when  there  was 
insufficient  evidence  of  actual  value,  but  the  bonded  debt  of  the  com- 
pany amounted  to  $6,500,000  and  recent  expenditures  to  $1,800,000. 
Return  —  Street  railways  —  Percentage, 

10.  Increased  rate  schedules  were  allowed  a  street  railway  by  the 
New  York  Commission  in  order  to  produce  a  return  of  approximately 
8  per  cent  upon  the  valuation  assumed. 


JHvidends  —  Holding  corporation  —  Improperly  declared. 

Criterion  of  policy  of  paying  dividends  by  a  holding  company  while 
advancing  large  sums  to  a  subsidiary  on  the  verge  of  bankruptcy,  p. 
649. 

(Irvine,  Commissioner,  dissents  in  part.) 

[January  21,  1921.] 

Application  for  iDcreased  rate  in  street  railway  fares;  in- 
creased rate  schedules  allowed. 

Appearances:  H.  T.  Xewcomb,  Xew  York  city,  and  John  E. 
MacLean,  Albany,  also  J.  S.  Carter,  for  the  company;  C.  A. 
Coons,  Superintendent  of  Transportation  at  Albany,  E.  E.  Pate- 
man,  Superintendent  of  Transportation  at  Troy,  A.  E.  Reynolds, 
General  Manager,  Albany,  T.  J.  Lynch,  Assistant  General  Man- 
ager, Troy,  for  the  company;  Thomas  II.  Guy,  (Corporation 
Counsel,  Owen  D.  Conway,  Assistant  Corporation  Counsel,  A.  E. 
Koche,  City  Engineer,  and  John  D.  Gray,*  representing  Board 
of  Aldermen,  for  City  of  Troy;  Arthur  B.  Lanphier,  Corpora- 
tion Counsel,  for  City  of  Rensselaer ;  John  J.  McManus,  Assist- 
ant Corporation  Counsel,  for  City  of  Albany ;  Charles  A.  Spen- 
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ard,  Troy,  representing  Troy  Business  Men  and  Chamber  of 
Commerce;  J.  A.  Beattie,  Troy,  representing  Troy  Chamber  of 
Commerce;  I.  S.  Scott,  representing  Troy  Federation  of  Labor; 
Thomas  J.  Purcell,  representing  Troy  Federation  of  Labor ;  and 
C.  H.  Foster,  Troy,  in  person;  Koy  S.  Smith,  representing  Al- 
bany Chamber  of  Commerce;  and  W.  S.  Mitchell,  representing 
West  End  Lnprovement  Association,  AHmny;  H.  R.  Davidson, 
lepresenting  Town  of  Waterford;  and  Harold  W.  Turner,  rep 
resenting  Village  and  Town  of  Waterford;  Bertram  P.  Kav- 
anaugh,  Troy,  representing  Village  of  Green  Island;  Daniel  C. 
Foster,  Cohoes,  representing  Central  Federation  of  Labor. 

Hill,  Chairman:  This  is  a  complaint  by  the  United  Traction 
Company  against  the  reasonableness  of  the  rates  now  being 
charged  by  it  under  an  order  made  by  this  Commission  January 
22,  1920,  fixing  maximum  rates  for  a  period  of  one  year  which 
expires  January  22,  1921. 

The  last  mentioned  order  superseded  the  previous  order  of 
August  13,  1918,  likewise  fixing  maximum  rates. 

Opinions  were  written,  upon  the  basis  of  which  such  orders 
were  made,  the  first  of  which  is  reported  in  7  N.  Y.  P.  S^  C.  (2d 
Dist.)  207,  and  last  opinion  not  yet  reported,  bearing  date  Jan- 
uary 22,  1920.     [P.U.R.1920C,  519.] 

The  first  mentioned  order  permitted  an  increase  in  each  zone 
of  the  company's  operations  from  5  to  6  cents,  and  the  last  men- 
tioned order  permitted  an  increase  of  the  same  fares  from  6  to  7 
cents.  The  operations  of  the  company  include  the  cities  of 
Albany,  Rensselaer,  Troy,  Cohoes,  and  Watervliet,  the  village  of 
Green  Island,  and  the  town  of  Colonic,  the  territory  served  be- 
ing divided  into  two  zones  which  overlap  each  other:  the  one 
zone  including  the  cities  of  Albany  and  Rensselaer,  and  part  of 
the  town  of  Colonic ;  and  the  other  including  the  cities  of  Troy, 
Watervliet,  and  Cohoes,  and  village  of  Green  Island,  and  part  of 
the  town  of  Colonic;  and  the  prayer  of  the  present  petition  is 
that  this  maximum  zone  rate  be  increased  from  7  to  10  cents, 
the  claim  being  adranced  that  this  substantial  increase  is  re- 
quired in  order  to  give  it  a  reasonable  return  upon  the  fair  value 
of  its  property  devoted  to  the  public  use,  with  a  reasonable  allow- 
ance for  contingencies  and  surplus. 
P.U.B.1921B. 
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Franchise  Conditions. 

During  the  hearings,  preliminary  rulings  were  made  upon 
objections  to  the  power  of  the  Commission  on  behalf  of  the  citv 
of  Troy  and  also  on  behalf  of  the  city  of  Rensselaer,  by  reason 
of  conditions  contained  in  certain  of  the  consents  of  local  author- 
ities of  those  cities,  by  virtue  of  which  the  parts  of  the  railroad 
lying  within  those  cities  were  constructed  and  are  operated. 
These  are  independent  objections,  made  upon  different  states  of 
fact  relating  to  the  two  communities. 

Preliminary  Ridings  as  to  Jurisdiction. 

The  objection  on  behalf  of  the  city  of  Troy  was  overruled, 
while  the  objection  on  behalf  of  the  city  of  Rensselaer  was  sus- 
tained on  the  authority  of  Quinby  v.  Public  Service  Commis- 
sion, 223  X.  Y.  244,  P.U.R.1918D,  30,  3  A.L.R.  686,  119  N.  E. 
433 ;  reargued  227  N.  Y.  601,  124  K  E.  790. 

After  these  preliminary  rulings  bad  been  made,  the  record 
was  opened  by  consent  of  counsel  for  the  city  of  Troy  and  of  the 
Traction  Company,  and  further  evidence  introduced  bearing 
upon  the  question  which  was  the  subject  of  the  ruling;  and  with 
respect  to  the  ruling  on  the  objection  raised  by  the  city  of  Rens- 
selaer, reargument  was  heard  and  additional  briefs  submitted. 
Both  rulings  are,  therefore,  open  and  will  be  reconsidered  herein. 

Jurisdiction  in  the  City  of  Rensselaer. 

In  this  case  a  limitation  to  a  fare  of  5  cQuts  in  the  city  of 
Rensselaer  was  imposed  as  one  of  the  conditions  to  the  statutory 
consent  of  the  local  authorities  adopted  in  the  year  1897.  This 
condition  was  within  the  power  of  the  city  to  impose,  and  the 
question  whether  or  not  the  legislature  had  the  power  afterward 
to  increase  or  reduce  the  rate  thus  fixed  or  limited  was  left  unde- 
cided in  the  Quinby  case,  supra.  It  was  decided  in  that  case, 
however,  that  if  it  is  assumed  that  the  legislature  has  authority 
to  alter,  increase,  or  reduce  such  rate,  it  has  not  delegated  to  the 
Public  Service  Commission  such  power. 

This  objection  is  met  by  the  Traction  Company  with  the  claim 
that  the  legislature,  by  what  is  known  as  the  Barnes  act,  being 
chapter  358  of  the  laws  of  1905,  fixed  the  rate  of  fare  thereafter 
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to  be  charged  by  electric  roads  operating  in  or  between  the  cities 
of  Rensselaer  and  Albany,  and  that  the  action  thus  taken  by  the 
legislature  necessarily  supersedes  the  provisions  of  all  former 
franchises  granted  by  the  city  of  Rensselaer.  Reference  is  then 
made  to  People  ex  rel.  Cohoes  R.  Co.  v.  Public  Service  Commis- 
sion, 143  App.  Div.  769,  128  K  Y.  Supp.  384,  where  Justice 
Betts  in  his  opinion  writes — 

"The  legislature  has  undoubted  authority  to  regulate  and  con- 
trol and  fix  the  rate  of  fare  upon  the  railroads  of  this  state.  The 
title  to  said  chapter  358  of  the  laws  of  1905  is  ^\n  Act  for  the 
Regulation  of  Fares  of  Electric  Railroads  In  and  Between  the 
Cities  of  Rensselaer  and  Albany,  N.  Y.,  and  to  Provide  for  the 
Issue  of  Transfer  Tickets  Therefor,^  showing  that  it  was  fare 
the  legislature  had  in  mind." 

In  the  Commission's  opinion  of  August  13,  1918,  above 
referred  to  [7  N.  Y.  P.  S.  C.  (2d  Dist.)  209],  the  6-cent  fare 
case.  Commissioner  Irvine,  writing  for  the  Commission,  said — 

"The  so-called  Barnes  act,  laws  of  1905,  chapter  358,  was 
later  than  these  franchises  and  undertook  to  fix  the  rate  of  fare 
in  Rensselaer  and  between  Rensselaer  and  Albany  ...  In 
People  ex  rel.  Cohoes  R.  Co.  v.  Public  Service  Commission,  143 
App.  Div.  769,  128  N.  Y.  Supp.  384,  the  appellate  division  in 
effect  held  that  the  police  power  of  the  legislature  in  such  mat- 
ters is  superior  to  and  supersedes  such  municipal  action.  The 
city  of  Rensselaer  .  .  .  seems  to  assume  that  the  Barnes  act 
supersedes  the  franchise  restrictions,  and  counsel  for  the  United 
Traction  Company  takes  the  same  position.  In  this  view  the 
Commission  concurs." 

[1]  It  will  be  noted  that  the  objection  was  not  made  in  that 
proceeding  which  is  made  here,  and  I  do  not  understand  that  as 
matter  of  law  the  failure  of  the  city  of  Rensselaer  to  raise  the 
objection  at  that  time  forecloses  it  from  raising  it  now ;  and  with 
respect  to  the  decision  of  the  appellate  division  in  People  ex  rel. 
Cohoes  R.  Co.  v.  Public  Service  Commission,  supra,  the  court 
merely  upheld  the  power  of  the  legislature  to  legislate  as  to 
rates  of  fare  which  had  already  been  fixed  by  local  authorities 
in  the  form  of  conditions  annexed  to  statutory  consents,  and 
while  this  question  is  one  which  has  since  been  left  undecided  in 
the  Quinby  case,  the  holding  is  not  decisive  of  the  question  now 
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before  the  Commission.  Assuming  that  the  legislature  had 
power  to  increase  or  reduce  the-5-cent  fare  which  was  fixed 
by  the  condition  in  the  Rensselaer  franchise,  it  did  not  so  do. 
The  act  did  state  that  the  fare  in  the  <;ity  of  Rensselaer  should 
be  5  cents  (that  being  the  same  amount  fixed  by  the  franchise 
condition),  but  it  did  not  assimie  or  undertake  to  change  it; 
and  it  is  now  asserted  that  the  mere  fact*  that  the  legislature 
undertook  to  deal  with  the  fares  in  the  city  of  Rensselaer  had 
the  effect  of  repealing  or  extinguishing  and  depriving  of  all  force 
and  validity  the  prior  action  of  the  city  authorities  in  making 
the  restriction.  The  legality  of  the  action  at  the  4:ime  it  was 
taken  is  not  in  question.  I  am  aware  of  no  rule  of  law,  nor  can 
I  find  any  canon  of  statutory  construction,  which  upholds  this 
view.  To  the  contrary,  it  seems  clear  to  me  that  even  assuming 
the  power  of  the  legislature  to  increase  or  reduce  a  limitation 
imposed  by  the  local  authorities,  the  limitation  so  imposed  re- 
mains effective  until  it  is  changed  by  the  legislature. 

There  is  no  parallel  here  with  the  doctrine  that  where  the 
Federal  sovereignty  assumes  to  act,  all  prior  action  of  state 
authority  on  the  same  subject  is  superseded  by  the  Federal 
action.  That  is  an  entirely  different  principle,  resting  upon  a 
construction  of  the  language  of  the  Federal  Constitution  which 
has  no  application  to  this  question. 

It  is,  therefore,  my  opinion,  that  inasmuch  as  the  5-cent  lim- 
itation in  the  Rensselaer  franchise  has  never*  been  increased  or 
reduced  by  the  legislature,  it  is  still  in  full  force  under  the  doc- 
trine laid  down  in  the  Quinby  case. 

Troy  Franchise  Limitations. 

The  objection  to  the  jurisdiction  of  the  Commission  over  the 
fares  in  the  city  of  Troy  is  based  upon  conditions  contained  in 
certain  statutory  consents  of  the  local  authorities  imposing  cer- 
tain maximums  upon  the  rates  to  be  charged.  '  These  have  all 
been  granted  between  January  1,  1875,  and  July  1,  1907,  and 
unless  they  have  by  action  or  agreement  of  the  parties  or  by 
operation  of  law  become  invalidated  or  superseded  they  now 
-preclude  the  Commission  from  increasing  the  rates  beyond  the 
maximums  thus  limited.  (Quinby  v.  Public  Service  Commis- 
sion, 223  K  Y.  244,  P.U.R.1918D,  30,  3  A.L.R.  685,  119  N. 
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E.  433;  reargued,  227  K  Y.  601,  124  X.  E.  790;  Niagara  Falls 
V.  Public  Service  Commission,  229  K.  Y.  333,  P.U.R.1921A, 
39,  128  K  E.  247 ;  People  ex  rel.  Garrison  v.  Xixon,  229  X.  T. 
575,  P.U.R.1921A,  27,  128  X.  E.  255.) 

These  limitations  do  not  apply  in  terms  to  the  Troy  lines  in 
general,  being  contained  in  various  franchises  and  being  sep- 
arately at  various  times  imposed  with  relation  to  various  lines 
and  parts  of  lines.  All  of  the  lines,  including  those  thus  lim- 
ited, have  for  many  years  been  operated  as  part  of  the  company's 
entire  system  in  the  Troy  zone  upon  a  uniform  rate  of  fare 
applicable  ^o  the  entire  zone,  with  universal  transfers.  The 
operation  of  the  lines  or  parts  of  lines  whereon  the  restrictions 
are  claimed  to  be  effective,  at  rates  differing  from  those  gener- 
ally applicable,  will  of  course  present  complications  in  operation, 
but  such  difficulties  can  have  no  effect  on  the  validity  of  the  lim- 
itations. The  same  condition  was  foimd  to  exist  in  People  ex 
rel.  Garrison  v.  Xixon,  supra. 

The  preliminary  ruling  by  which  the  objection  based  upon 
these  limiting  conditions  was  overruled,  was  made  upon  the 
effect  thought  attributable  to  provisions  of  various  statutory  con- 
sents granted  in  1899  and  thereafter,  to  construct  and  operate 
various  new  trackage  which  became  part  of  the  general  system. 
Those  consents  contained  no  fare  restriction  except  that  required 
by  article  5  of  the  Eailroad  Law,  to  be  made  an  express  condi- 
tion of  such  a  consent,  namely,  that  the  provisions  of  said  arti- 
cle must  be  complied  with.  One  of  the  provisions  of  said  article 
5  was  the  present  §  181^  which  reads  as  follows: 

^^Rate  of  Fare.  Xo  corporation  constructing  and  operating  a 
railroad  imder  the  the  provisions  of  this  article,  or  of  chapter 
252  of  the  Laws  of  1884,  shall  charge  any  passenger  more  than 
5  cents  for  one  continuous  ride  from  any  point  on  its  roaa,  or 
on  any  road,  line,  or  branch  operated  by  it,  or  under  its  control, 
to  any  other  point  thereof,  or  any  connecting  branch  thereof, 
within  the  limits  of  any  incorporated  city  or  village.  Xot  more 
than  one  fare  shall  be  charged  within  the  limits  o^  any  such  city 
or  village,  for  passage  over  the  main  line  of  road  and  any  branch 
or  extension  thereof  if  the  right  to  construct  such  branch  or  ex- 
tension shall  have  been  acquired  under  the  provisions  of  such 
chapter  or  of  this  article;  except  that  in  any  city  of  the  third 
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class,  or  incorporated  village,  it  shall  be  lawful  for  such  corpora- 
tion to  charge  and  collect  as  a  maximum  rate  of  fare  for  each 
passenger,  10  cents,  where  such  passanger  is  carried  in  a  car 
which  overcomes  an  elevation  of  at  least  450  feet  within  a  dis- 
tance of  1^  miles.  This  section  shall  not  apply  to  any  part  of 
?ny  road  constructed  prior  to  May  6,  1884,  and  then  in  opera- 
ticn  unless  the  corporation  owning  the  same  shall  have  acquired 
the  right  to  extend  such  road,  or  to  construct  branches  thereof 
under  such  chapter,  or  shall  acquire  such  right  under  the  provi- 
sions of  this  article,  in  which  event  its  rate  of  fare  shall  not 
exceed  its  authorized  rate  prior  to  such  extension.  The  legisla- 
ture expressly  reserves  the  right  to  regulate  and  reduce  the  rate 
of  fare  on  any  railroad  constructed  and  operated  wholly  or  in 
pai't  under  such  chapter  or  under  the  provisions  of  this  article; 
and  the  Public  Service  Commission  shall  possess  the  same  power, 
to  be  exercised  as  prescribed  in  the  Public  Service  Commissions 
Law." 

A  majority  of  the  Commission  held  that  the  granting  of  such 
later  franchises  upon  the  condition  stated,  with  no  other  limita- 
tion or  regulation  of  the  rate  of  fare,  indicated  an  intention  on 
the  part  of  the  city  and  of  the  railroad  company  to  merge  all 
former  regulations  respecting  rates  on  parts  and  fragments  of 
the  system  into  the  statutory  regulation  provided  by  §  181. 

After  the  ruling  was  made,  however,  by  consent  of  the  par- 
ties, the  record  was  opened  and  the  city  introduced  in  evidence 
certain  ordinances  which  were  adopted  by  the  local  authorities 
of  the  city  of  Troy  in  the  years  1918  and  1919,  upon  the  peti- 
tion of  the  complainant,  and  which  were  accepted  by  it.  These 
transactions  took  place  long  after  the  last  of  the  statutory  con- 
sents had  been  granted.  The  first  of  these  ordinances  was 
adopted  May  16,  1918,  and  recites  that  the  city  had  theretofore 
granted  certain  franchises  and  licenses  to  the  United  Traction 
Company  and  its  predecessors  to  operate  and  maintain  a  rail- 
road in  the  city  of  Troy  upon  the  condition,  among  others,  that 
the  rate  of  fare  to  be  collected  should  not  exceed  the  sum  of  5 
cents;  that  the  Traction  Company  has  petitioned  the  local 
authorities  for  a  modification  of  the  conditions  of  said  franchises 
and  licenses  with  reference  to  the  limitation  of  the  amount  of 
fare  to  be  collected,  and  has  asked  that  the  city  consent  that  the 
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Public  Service  Commission  may  grant  the  Traction  Company 
the  right  to  increase  the  fares  collected  upon  its  lines  in  the  city 
of  Troy  and  various  other  places  from  5  cents  to  6  cents,  etc. 
Following  such  recital,  the  city  consents  that  the  Public  SerA^ice 
Commission  may  assume  jurisdiction  and  entertain  the  applica- 
tion of  the  Traction  Company  to  increase  its  fares  in  the  city  of 
Troy  from  5  to  6  cents,  upon  certain  specified  conditions  and 
only  until  the  signing  of  a  general  treaty  of  peace. 

The  second  ordinance,  substantially  similar  in  character,  was 
adopted  July  31,  1919,  and  consented  to  a  fare  increase  from  6 
to  7  cents  during  a  period  of  one  year  which  expires  on  January 
22,  1921.  These  ordinances  were  accepted  by  the  company  in 
writing,  which  recited  that  the  company — "accepts  the  ordinance 
suspending  temporarily  the  provisions  of  the  several  ordinances 
relating  to  the  rate  of  fare  that  may  be  charged  by  the  United 
Traction  Company  in  the  operation  of  its  railroad  in  the  city  of 
Troy,"  etc. 

A  petition  along  similar  lines,  imder  date  of  June  19,  1920, 
asking  for  a  further  waiver  was  presented  and  rejected  by  the 
coimcil  at  or  after  its  date. 

While  these  transactions  do  not  perhaps  amount  to  an  estoppel 
on  the  railroad  company  to  question  the  validity  of  the  earlier 
limiting  conditions,  they  must  be  considered  important  as  evi- 
dence bearing  on  the  intent  of  the  parties  in  agreeing  upon  the 
provisions  relating  to  fares  which  were  inserted  in  the  franchises 
granted  in  1899  and  afterward.  It  is  evident  that  it  was  not 
the  limitations  contained  in  those  franchises,  nor  any  similar 
conditions  contained  in  prior  franchises,  which  were  the  subject 
of  the  petitions  and  ordinances.  These  later  limitations  did  not 
preclude  the  jurisdiction  of  the  Commission  to  increase  or  de- 
crease the  rates  prescribed  therein,  which  were  really  legislative 
rates  expressly  made  subject  to  the  jurisdiction  of  the  Commis- 
sion. The  petitions  and  ordinances  clearly  had  reference  to  the 
limiting  conditions  in  the  earlier  consents  or  franchises  granted 
between  1875  and  1907  and  over  which  the  Commission  has  no 
jurisdiction.  These  petitions  and  acceptances  by  the  railroad 
company  would  seem,  therefore,  to  negative  the  contention  that 
by  the  provisions  of  the  later  consents  the  parties  had  indicated 
an  intention  to  merge  the  earlier  restrictions  in  the  later  ones, 
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If  that  were  the  intention,  then  the  later  transactions  between 
the  parties  were  meaningless. 

[2]  We  must  and  do,  therefore,  hold  that  the  fare  restrictions 
expressly  imposed  by  the  city  authorities  in  the  consents  or  fran- 
chises granted  between  1875  and  1907,  remain  in  force  and 
effect,  and  that  whatever  the  power  of  the  legislature  may  be, 
the  Commission  lacks  power  to  change  them. 

The  following  franchises  contain  the  limited  conditions  re- 
ferred to : 

"1.  Ordinance  of  August  5,  1890,  to  The  Troy  and  Lansing- 
burgh  Railroad  Company:  This  covered  Broadway  from  River 
street  easterly  to  Union  street;  Union  street  to  Fulton  street; 
Fulton  street  to  River  street.  Third  street,  from  River  street 
to  Broadway.  Fourth  street,  from  River  street  to  Fulton  street, 
and  from  Congress  street  southerly  through  that  street  and  the 
G'reenbush  highway  to  Main  and  First  streets.  Mill  street,  from 
Fourth  to  Vandenburgh  street." 

These  tracks  were  to  connect  with  others  already  laid  and  in 
operation. 

The  condition  regulating  the  fare  reads — 

"Section  4.  The  rate  of  fare  to  be  collected  for  a  ride  in  any 
one  general  direction  upon  the  railroad  of  said  company  within 
the  city  of  Troy  shall  not  exceed  the  sum  of  5  cents. 

"2.  Ordinances  of  September  14,  1890,  to  same  company,  lim- 
its fare  to  5  cents  by  reference  to  the  foregoing  ordinance.  Cov- 
ers Third  street,  Broadway  to  Congress  street.  Congress  street, 
from  Third  to  Fourth. 

"3.  Ordinances  of  August  20,  1891,  to  same  company,  per- 
mits double  track  in  part  of  River  street.  Provides  that  in  con- 
struction, maintaining,  and  dperating  such  additional  track, 
company  shall  be  subject  to  all  the  rights  and  reservations  in 
favor  of  the  city  of  Troy  expressed  in  ordinances  relative  to  other 
portions  of  its  railroad,  passed  January  29,  1867,*  and  June  25, 
1889.* 

"4.  Ordinance  of  August  5,  1890,  to  Troy  and  Albia  Horse 
Railroad  Company,  recites  company  is  already  operating  a  street 

iThis  franchise  limited  rate  to  5  cents,  except  from  Lansingburgh  to 
southern  terminus,  7  cents. 

«Thi3  franchise  contains  no  fare  restrictions. 
P.U.R.1921B. 
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surface  railroad  within  the  corporate  limits  of  the  city  of  Troy. 

^'Grants  right  to  construct  and  operate  extensions  as  follo\vB : 
Sixth  street,  from  Congi'ess  street  to  Ferry  street,  Ferry  street 
to  Junction  of  Ferry  and  Congress.  Thirteenth,  Fourteenth, 
and  Fifteenth,  from  Congress  street  northerly  as  now  or  here- 
after laid  out  or  extended,  to  Hoosick  street;  Christie  street, 
from  Congress  street  to  Fifteenth  street ;  South  street,  from  Thir- 
teenth street  to  Burdett  avenue ;  Burdett  avenue,  from  its  south- 
erly terminus  to  Hoosick  street;  Hoosick  street,  from  Burdett 
avenue  to  Fifth  avenue;  Fifth  avenue,  from  Hoosick  street  to 
Fulton  street ;  Fulton  street,  from  Fifth  avenue  to  Union  street, 

"Section  4.  The  rate  of  fare  on  that  portion  of  its  said  rail- 
road which  said  company  is  authorized  to  extend  and  operate  as 
herein  provided  shall  not  exceed  the  sum  of  5  cents. 

"5.  Ordinance  of  May  12,  1892,  to  Troy  City  Kail  way  Com- 
pany, successor  to  Troy  and  Albia  Company,  grants  right  to  ex- 
tend in  Ferry  street  from  Fourth  to  Sixth,  and  in  Fourth  sti-eet 
to  Congress  street,  there  to  unite  with  present  railroad,  to  oper- 
ate extension  as  part  of  existing  railroad. 

"Subject  to  5-cent  fare  condition  in  No.  4  above. 

"6.  Ordinance  of  June  9,  1892,  to  Troy  City  Railroad : 
Union  street,  from  Fulton  to  Broadway,  Broadway  to  Fifth 
avenue,  Fifth  avenue  to  Congress  street,  there  to  unite  with 
present  road. 

"Embodies  reservations  in  franchise  of  May  12,  1892. 

"7.  Ordinance  of  January  5,  1893,  to  same:  Extension  in 
Hoosick  street,  Fifth  avenue  to  River  street,  and  on  River  street 
to  tracks  already  laid. 

"Subject  to  all  conditions  of  Xo.  4  above. 

"8.  Ordinance  of  November  25,  1895,  to  same:  Extension 
in  Third  street  from  Congress  to  Ferry,  and  in  Ferry  to  present 
tracks. 

"Same  provisions  as  Xos.  2  and  4  above. 

"9.  Ordinance  of  Xoverabor  21,  1895,  to  same:  Tenth  street, 
from  Hoosick  to  Oakwood  avenue,  and  in  Oakwood  avenue  to 
city  line. 

"Same  conditions  as  last  above. 

"10.  Ordinance  April  6,  1899,  to  same:    Double  tracking  in 

certain  streets. 
P.U.R.1921B. 
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"Embodies  certain  provisions  of  franchise  of  August  5,  1890, 
but  not  the  fare  provision." 

Effect  of  the  Acquisition  of  the  Hudson  Valley  Securities  upon 

the  United  Traction  Company's  Condition. 

• 

The  Delaware  &  Hudson  Company  acquired  control  of  the 
Hudson  Valley  Eailway  Company  in  1906.  It  was  already  in 
control  of  the  United  Traction  Company  by  virtue  of  owning 
the  entire  capital  stock  of  the  latter. "  For  reasons  which  have 
never  been  made  clear  but  which  it  is  not  necessary  to  assume 
were  sinister,  the  Delaware  &  Hudson  Company  chose  to  exercise 
its  control  over  the  Hudson  Valley  Railway  Company  through 
the  United  Traction  Company.  The  United  Traction  Company 
in  1906  issued  its  capital  stock  to  the  amount  of  $7,500,000  par 
value  for  stocks  and  bonds  of  the  Hudson  Valley  Railway  Com- 
pany having  a  total  par  value  of  $8,830,300.  From  1901  to 
1905,  inclusive,  the  United  Traction  Company  had  been  paying 
dividends  at  the  rate  of  5  per  cent  per  annum  on  $5,000,000 
capital  stock.  In  1906  it  paid  $312,484;  from  1907  to  1913,  in- 
clusive, it  paid  annual  dividends  of  4  per  cent  on  $12,500,000. 
In  1914,  it  paid  one  semiannual  dividend  of  $250,000,  and  has 
paid  none  since. 

This  dividend  policy  of  the  company  has  been  severely  crit- 
icised, particularly  in  the  opinion  of  Commissioner  Carr  in  Re 
United  Traction  Co.  6  ?s^.  Y.  P.  S.  C.  (2d  Dist.)  70,  decided 
February  20,  1917.  It  must  in  fairness  be  noted,  however,  that 
the  criticism  by  Commissioner  Carr  was  of  business  judgment, 
and  contained  no  suggestion  that  the  dividends  paid  represented 
an  exorbitant  return  on  the  capital  actually  invested.  No  find- 
ing as  to  either  the  cost  or  "value"  of  the  United  Traction  Com- 
pany's property  has  ever  been  made  by  this  Commission,  and 
there  is  at  present  no  established  figure  upon  which  to  compute 
"fair  returns."  There  can  be  no  doubt,  however,  that  the  Com- 
missions criticisms  of  the  company's  policy  were  fully  justified. 
Page  20  of  the  company's  Exhibit  No.  56  shows  the  income  state- 
ment from  1906  to  1919,  inclusive,  segregated  between  the 
United  Traction  Company  operations  and  Hudson  Valley  trans- 
actions. On  the  company's  own  showing,  it  appears  that  the 
annual  dividend  payment  from  1907  to  1914  was  always-  more 
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than  the  net  income  of  the  United  Traction  lines  by  themselves ; 
f:nd  that  the  dividend  purported  to  represent  in  part  the  income 
from  the  Hudson  Valley.  JBut  it  may  well  be  doubted  if  all  this 
'^income"  from  the  Hudson  Valley  is  real  income.  Practically, 
it  is  all  represented  on  the  United  Traction  Coippany  books 
merely  by  claims  against  the  Hudson  Valley  Railway  Company 
which  have  never  been  paid  and  may  never  be  paid.  The 
amount  due  the  United  Traction  from  the  Hudson  Valley  on 
notes  and  open  accounts  was  $2,565,093  on  December  31,  1919. 
During  the  same  period,  the  net  income  to  the  United  Traction 
Company  from  Hudson  Valley  securities,  according  to  Exhibit 
yo.  56,  page  20,  was  $1,947,286.  It  is  evident  that  the  United 
Traction  Company  has  loaned  the  Hudson  Valley  considerably 
more  than  it  has  ever  received  from  the  latter  in  the  form  of 
income,  and  since,  in  view  of  the  financial  condition  of  the  Hud- 
son Valley  Railway  Company,  there  is  now  and  has  been  during 
the  whole  period  since  the  Hudson  Valley  securities  were 
acquired  a  strong  possibility  that  much  of  this  indebtedness  will 
never  be  paid,  it  is  plain  that  the  policy  of  paying  dividends  out 
of  such  dubious  "income"  was  justly  criticised  by  the  Commis- 
sion. The  whole  process  was  a  movement  in  a  circle :  the  Hud- 
son Valley  Eailway  Company  borrowed  money  from  the  United 
Traction  Company  to  meet  its  obligations,  including  interest  due 
that  company;  the  Traction  Company  in  turn  used  the  interest 
received  from  the  Hudson  Valley  to  pay  dividends  on  stock 
owned  by  the  Delaware  &  Hudson  Company,  and  then  borrowed 
money  from  the  Delaware  &  Hudson  Company  to  loan  to  the 
Hudson  Valley  Company. 

So  long  as  the  United  Traction  Company  ^vas  paying  divi- 
dends, the  result  of  the  policy  si\;>ove  described  was  the  gi'adual 
depletion  of  the  U»ited  Traction  Company's  treasury.  More  of 
its  cash  was  transferred  to  the  Delaware  &  Hudson  Company 
each  year  than  was  replenished  from  income,  and  in  place  of 
good  liquid  assets  the  United  Traction  Company  received  dubi- 
ous claims  against  an  almost  bankrupt  corporation.  It  caimot 
in  justice  be  said,  however,  that  this  policy,  bad  as  it  undoubt- 
edly was,  is  the  chief  cause  of  the  Traction  Company's  troubles 
tO;day,  for  when  the  Traction  Company  ceased  paying  dividends 

in  1914,  the  drain  upon  its  liquid  assets  also  ceased.  From  that 
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time  on,  while  the  further  financing  of  the  Hudson  Valley  was 
done  nominally  by  the  United  Traction  Company,  it  was  in 
reality  done  by  the  Delaware  &  Hudson  Company,  which  loaned 
the  United  Traction  Company  the  sums  which  it  in  turn  ad- 
vanced to  the  Hudson  Valley.  It  soon  became  necessary  for  the 
United  Traction  Company  to  borrow  from  the  Delaware  &  Hud- 
son Company  on  its  own  account,  and  it  is  clear  that  default  in 
the  interest  on  the  United  Traction  Company^s  outstanding  con- 
solidated mortgage  bonds  has  been  averted  only  by  the  advances 
which  the  Delaware  &  Hudson  Company  has  made  to  cover  such 
interest  This  process  cannot  go  on  indefinitely.  The  increas- 
ing burden  upon  the  Traction  Company,  however,  is  not  meas- 
ured by  its  loans  from  the  Delaware  &  Hudson  Company  to  aid 
the  Hudson  Valley,  for  in  these  transactions  it  acts  as  the  finan- 
cial agent  of  the  Delaware  &  Hudson  Company  and  neither  gains 
nor  loses.  The  accruing  burden  of  the  Traction  Company  is 
represented  by  the  increase  in  its  own  deficit  made  up  of  ad- 
vances from  the  Delaware  &  Hudson  Company. 

According  to  the  company^s  Exhibit  No.  56,  page  20,  the  div- 
idends paid  by  the  United  Traction  Company  since  1905  amount 
to  $4,062,484.  If  the  company  had  paid  dividends  for  the  nine 
years,  1906  to  1914  inclusive,  at  a  rate  no  greater  than  during 
the  six  years  prior  to  1906,  and  upon  an  amount  of  stock  no 
larger  than  was  outstanding  before  the  Hudson  Valley  pur- 
chases, it  would  have  disbursed  in  dividends  only  $2,250,000  in- 
stead of  $4,062,484,  assuming  that  it  would  have  ceased  paying 
dividends  in  1915  as  it  actually  did.  The  difference,  amounting 
to  $1,812,484,  may  be  said  to  represent  *the  dividends  on  stock 
issued  for  the  purchase  of  the  Hudson  Valley  securities.  Dur- 
ing the  period  when  these  dividends  were  paid,  the  net  income 
from  Hudson  Valley  securities,  computed  from  the  same  exhibit, 
was  $1,196,667.  The  difference  between  these  two  amounts, 
therefore,  represents  the  additional  assets  which  the  company 
would  have  had  on  hand  at  the  close  of  1914  if  it  had  paid  divi- 
dends only  on  the  original  $5,000,000  capital  stock  at  the  5  per 
cent  rate  established  for  the  six  years  prior  to  the  Hudson  Val- 
ley purchase.  This  difference  amounts  to  $615,817.  But  since 
1914,  the  United  Traction  Company's  cumulative  deficit,  exclud- 
ing Hudson  Valley  transactions  and  including  fixed  charges 
P.U.R.1921B. 
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such  as  interest  on  loans,  but  no  dividends,  amounts  to  $1,238,- 
635  [computed  from  Exhibit  No.  56,  page  20].  The  most  that 
can  be  said,  therefore,  of  the  Hudson  Valley  purchase  as  affect- 
ing the  United  Traction  Company's  financial  condition  to-day, 
is  that  if  the  Hudson  Valley  purchase  had  not  been  made  and 
the  Traction  Company  had  continued  to  pay  dividends  only  at 
the  old  rate  on  the  old  capital  stock,  the  Traction  Company 
would  be  not  quite  so  far  behind,  but  would  be  in  just  exactly  as 
much  need  at  it  is  to-day  of  increased  revenue  to  meet  current 
costs  of  operation. 

Of  course,  it  might  be  argued  that  if  the  $600,000  extra  divi- 
dends had  been  put  back  into  the  property  in  the  days  when  the 
company  was  more  prosperous  it  would  have  resulted  in  better 
and  more  economical  service  and  larger  revenues.  This  is  a  fair 
speculation,  but  it  is  only  speculation.  Unquestionably,  the 
company  would  be  in  a  much  stronger  position  as  far  as  public 
opinion  is  concerned  if  it  had  stopped  paying  dividends  a  year 
or  two  sooner  than  it  did  and  had  devoted  the  money  to  improv- 
ing its  service.  That  any  improvements  it  could  have  made, 
however,  would  have  enabled  it  to  get  along  without  a  higher 
fare  than  it  now  has  is  extremely  doubtful. 

Some  questions  by  attorneys  for  the  cities  seem  to  have  been 
directed  at  the  transactions  in  1918,  whereby  the  loans  and  notes 
payable  by  the  Hudson  Valley  Company  to  the  United  Traction 
Company  were  increased  from  $724,000  at  the  beginning  of  the 
year' to  $2,565,093  at  the  close  of  the  year,  while  corresponding- 
ly the  loans  and  notes  payable  by  the  United  Traction  Company 
to  the  Delaware  &  Hucfson  Company  increased  from  $792,277  to 
$2,924,518.  On  its  face,  this  transaction  simply  registered  the 
transfer  of  certain  loans  whiclr  the  Delaware  &  Hudson  Com- 
pany had  previously  carried  as  diri^t  liabilities  of  the  Hudson 
Valley  Company  to  the  books  of  the  United  Traction  Company, 
with  a  corresponding  increase  in  the  amounts  due  from  the 
United  Traction  Company  to  the  Delaware  &  Hudson  Compatiy. 
It  in  no  way  adds  to  or  takes  from  the  burdens  of  the  Traction 
Company,  but  appears  to  be  a  method  of  bookkeeping  adopted  by 
the  parent  company  for  its  own  convenience.  Of  course,  if  the 
Hudson  Valley  Company  failed  to  meet  its  obligations  and  the 
Delaware  &  Hudson  Company  should  try  to  collect  its  loans  from 
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the  TJnited  Traction  Company,  that  would  be  a  different  story ; 
but  the  facts  are  so  clear  that  there  is  not  the  slightest  prospect 
that  the  Delaware  and  Hudson  Company  could  make  the  United 
Traction  Company  riders  pay  the  Hudson  Valley  losses  in  any 
such  fashion.  It  is  fair  to  say  that  there  is  no  evidence  of  any 
attempt  by  the  company  to  charge  Hudson  Valley  losses  directly 
or  indirectly  to  United  Traction  operations.  The  difference  be- 
tween the  increase  during  1918  in  loans  from  the  United  Trac- 
tion Company  to  the  Hudson  Valley  Company,  $1,841,093,  and 
the  increase  in  loans  from  the  Delaware  &  Hudson  Company  to 
the  United  Traction  Company,  $2,132,241,  is  $291,149,  which 
is  about  offset  by  the  increase  in  "Construction  work  in  prog- 
ress,'' $149,532,  and  in  corporate  deficit,  $132,734,  These  two 
items  together  amount  to  $282,266.  In  other  words,  the  Del- 
aware &  Hudson  Company  may  be  said  to  have  financed  the 
Traction  Company's  maintenance  work  and  its  net  losses,  in 
addition  to  carrying  the  Hudson  Valley. 

The  conclusion,  from  any  evidence  which  is  at  hand,  is  ines- 
capable that  the  United  Traction  Company's  present  troubles, 
while  they  may  have  been  somewhat  aggravated  by  improper  or 
mistaken  management  in  the  past,  are  fundamentally  due  to  an 
increase  in  operating  costs  out  of  all  proportion  to  the  increase 
in  revenue  from  passenger  traflSc. 

Limitations  upon  Rates  Which  Are  Binding  on  the  Commission. 

Rensselaer: 

As  above  stated,  the  Commission  feels  bound  by  the  limita- 
tions imposed  as  a  condition  in  the  Eensselaer  franchise.  This 
includes  transportation  from  point  to  point  in  Rensselaer.  The 
limitation  is  a  5-cent  fare  in  Rensselaer  and  a  6-cent  fare  across 
the  bridge  to  the  Plaza  in  Albany.  Transportation  between  the 
two  cities  beginning  or  terminating  at  other  points  than  the 
Plaza  in  the  city  of  Albany  is  not  so  restricted. 

Troy  Zone'- 

[3]  For  the  purposes  of  the  order  to  be  made  in  this  case,  we 
think  the  rate  of  6  cents  fixed  by  the  order  of  1918  upon  the 
waiver  of  the  city  of  Troy  must  remain  the  maximum  fare  in 
that  zone  until  the  signing  of  a  general  treaty  of  peace.    To  be 
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sure,  that  waiver  applies  in  terms  only  to  the  city  of  Troy  itself, 
but  the  company  in  this  application  treats  the  entire  Troy  zone 
as  a  unit.  It  does  not  propose  any  change  in  zone  boundaries- 
The  order  to  be  made  should  not  preclude  the  company  from 
applying  later  upon  a  new  zoning.  The  various  limitations  in 
the  Troy  franchises  and  the  rights  of  the  company  and  of  the 
city  may  fairly  be  treated  as  included  within  the  arrangement 
made  between  them  in  1918,  which  is  still  in  effect  and  will  so 
remain  until  the  signing  of  a  general  treaty  of  peace. 

Recent  Results  of  Operation, 

The  company  to  sustain  its  claim  for  higher  rates  showed  that 
for  the  first  eight  months  of  the  year  1920  its  revenues  and  ex- 
penses, exclusive  of  Hudson  Valley  operations,  were  as  follows: 

Railway  operating  revenues   $2,129,729 

Expenses  and  taxes 2,111,072 

Operating  income   $18,657 

A  large  wage  increase  went  into  effect  July  1st,  so  that  from 
that  time  forward  the  showing  is  much  worse.  Thus  the  com- 
pany's estimate  for  the  last  four  months  of  1920  indicated  an 
operating  deficit  of  $128,721,  or  a  total  deficit  for  the  year 
of  $110,064.  None  of  these  figures  include  any  charge  for  in- 
terest or  return  on  investment 

Albany  Zone  Separately  Considered. 

[4]  In  view  of  the  limitations  upon  the  power  of  the  Com- 
mission in  the  Troy  z6ne,  and  in  the  city  of  Rensselaer  which  is 
part  of  the  Albany  zone,  the  only  portion  of  the  company's  ter- 
ritory in  which  the  Commission  finds  itself  uni-estricted  in  the 
fixing  of  rates  is  the  Albany  zone,  exclusive  of  the  intercity 
travel  in  Rensselaer  and  the  travel  from  Rensselaer  to  the  Plaza 
in  Albany.  It  is  quite  obvious  that  the  company  needs  addi- 
tional revenues  in  order  to  give  it  even  a  measurable  return  on 
investment.  If,  however,  it  has  made  itself  a  party  to  contracts 
limiting  its  revenues  from  certain  parts  of  its  service  both  inside 
and  outside  of  the  Albany  zone,  then  the  portion  of  the  Albany 
zone  service  left  unaffected  by  such  contract  limitations  must  be 
separately  considered.  This  subject  was  treated  in  the  1918 
case  [7  N.  Y.  P.  S.  C.  (2d  Dist.)  70,  221,  222],  and  for  the  pur* 
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poses  of  that  case  it  was  found  that  while  the  Albany  service  was 
more  favorable  in  its  results  to  the  company  than  that  in  the 
Troy  zone,  still  that  the  Albany  operation  in  and  by  itself  would 
not  yield  an  adequate  return  under  then  existing  conditions,  and 
that  therefore  an  increase  in  fares  was  essential  in  Albany ;  and 
further,  that  the  difference  between  Albany  and  Troy  was  not 
so  great  as  to  warrant  a  difference  in  fares  in  order  to  provide 
the  revenue  absolutely  necessary. 

Turning  to  the  evidence  in  this  case  concerning  the  Albany 
zone  operations,  Table  C  shows  a  traffic  comparison  for  the  years 
1917,  1918,  and  1919.  It  is  interesting  to  note  that  while  the 
passenger  car-miles  and  car-seat  miles  are  not  materially  differ- 
ent in  the  two  zones,  the  variation  in  passenger  revenue  is  about 
25  per  cent  in  favor  of  Albany,  while  the  passenger  revenue  per 
car-mile  is  even  more  favorable  to  that  zone.  These  figures 
develop  significance  when  compared  with  the  operating  expenses 
in  the  respective  zones.  These  latter,  not  being  kept  separately 
except  as  to  maintenance,  are  arrived  at  by  the  company  through 
methods  of  apportionment,  and  as  thus  determined  by  them  are 
found  in  Exhibit  No.  56,  p.  24.  The  methods  of  apportionment 
were  described  by  the  company's  auditor  and  do  not  seem  un- 
reasonable, except  that  as  to  taxes  the  basis  6f  car-miles  is  sub- 
ject to  criticism.  This  method  was  evidently  chosen  arbitrarily 
for  want  of  a  better  one.  The  Commission  has  little  direct  evi- 
dence upon  which  to  base  a  closer  division.  However,  55  per 
cent  of  the  trackage  in  the  two  zones  is  in  the  Troy  division, 
while  the  passenger  car-miles  and  car  seat-miles  are  also  greater 
in  that  division.  For  the  purposes  of  this  case  we  will  consider 
that  the  apportionment  of  taxes  is  substantially  correct. 

For  the  purpose  of  learning,  the  results  being  obtained  on  the 
Albany  lines,  we  should  proceed  to  get  the  latest  revenues  aiid 
expenses  attributable  to  those  lines. 

The  latest  actual  experience  available,  based  on  present  rates 
of  fare  and  present  wage  scale,  is  for  the  third  quarter  of  1920 
[entire  company],  which  shows  the  following  operating  ex- 
penses and  taxes  in  the  first  column,  the  second  column  showing 
a  theoretical  year  on  the  same  basis. 

To  make  an  application  of  these  figures  to  the  Albany  zone  we 
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Three  Mos. 

One   Year. 

2klaiiiteiiaiice  wav  and  structurps 

$116,354 

103,727 

58,997 

437,379 

2 

106,764 

$405  410 

Af aintenance  eauiDment   

414,908 

Power     

235,988 

Conducting  transportation    

1,749,516 

Traffic    

8 

General  and  miscellaneous   

427,056 

Totals  

$823,223 
51,000 

$3,202,892 
204,000 

Taxes   

$874,223 

$3,596,892 

will  accept  the  company's  apportionments  above  discussed,  which 
will  involve  the  apportionment  to  the  Albany  zone  of  approxi- 
mately one-half  of  these  expenses  and  taxes.  The  expenses  as 
allocated  in  the  company's  exhibit  show  for  1919,  50.6  per.  cent 
to  Albany  and  49.4  per  cent  to  Troy;  and  first  six  months  of 
1920,  51.2  per  cent  to  Albany  and  48.8  per  cent  to  Troy.  •  If 
we  assume  50  per  cent  to  each  to  be  near  enough  for  alj  practical 
purposes,  Albany's  apportionment  will  be  one-half  the  amount 
of  Table  D,  or  $1,748,446. 

TABLE  E. 
The  company's  estimate  of  passenger  revenue  for  1920  on  basis 

of  first  8  months*  experience  (Exhibit  No.  56,  p.  14)   is $3,207,708 

Proportion  attributable  to  Albany  zone  on  basis  of  1919  report 

equals  56%,  or 1,796,316 

Proportion  of  other  transportation  revenue  attributable  to  Albany 

zone    3.276 

And  of  miscellaneous  revenues  50%  23.957 


Total  revenue  Albany  zone  on  basis  of  present  7c  fare $1,823,549 

Of  the  company's  operating  expenses  as  shown  in  Table  D, 
about  50  per  cent,  or  $1,749,516,  consists  of  expenses  of  conduct- 
ing transportation.  This  is  substantially  all  wages,  based  upon 
the  wage  scale  which  became  effective  July  1,  1920,  under  a 
contract  with  the  men.  That  contract  fixed  the  wages  until 
IsTovember  1,  1920,  "with  the  understanding  that  said  rates  of 
-wages  are  to  continue  until  June  30,  1921,  provided  the  com- 
pany is  gi'anted  permission  to  charge  increased  rates  on  or  before 
Xovember  1,  1920."  Xo  such  permission  has  been  granted,  so 
that  there  is  now  no  contract  governing  wages.  The  wages  in 
effect  immediately  prior  to  July  Ist  were  about  75  per  cent  of 
the  present  scale.  What  the  company  will  be  obliged  to  pay  in 
the  future  we  cannot  tell.     "We  assume  that  both  the  men  and 
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the  officials  of  the  company  are  awaiting  the  action  of  the  Cora- 
mission  in  this  proceeding  before  renewing  negotiations.  The 
Commission's  interest  in  the  matter  grows  entirely  out  of  the 
duty  incumbent  upon  it  of  arriving  at  the  probable  operating 
expenses  in  the  immediate  future.  The  e\'idence  shows  that  the 
wages  per  hour  of  motormen  and  conductors  have  increased  in 
six  years  as  follows : 

Per  cent  of 

Rate  of  pay                    Increase  per  increase  over 

Effective  date,                 per  hour^  cents.                hour,  cents,  preceeding  rate. 

JiUy    1,  1914   28                                           1  3.70 

July    1,  1916   30                                            2  7.14 

Feb.    1,  1918   31                                            1  3.33 

June  3,  1918   40       By  order  of               9  29.03 

War  Labor  Board 

July    1,  1918   45                                            5  12.50 

July  X  1920   60                                         15  33.33 

It  thus  appears  that  wages  have  increased  enormously  during 
the  war  reconstruction  period.  We  do  not  believe  the  Com- 
ihission  can  assume  that  the  present  scale  is  to  continue.  It  is 
evident  the  company  is  unwilling  to  continue  it  under  the  pres- 
ent rates  of  fare,  and  the  existing  agreement  seems  to  assume 
that  unless  the  fares  are  increased  the  present  scale  will  not  con- 
tinue. The  rate  increases  granted  by  the  Commission  in  1018 
and  1920  have  been  more  than  absorbed  by  the  increased  wage 
scales.  In  substance,  therefore,  the  Commission,  in  the  last  two 
rate  orders  as  well  as  in  the  order  about  to  be  made,  has  been 
and  is  dealing  not  with  return  on  the  company's  investment  but 
with  wages  of  the  employees. 

[5]  It  is  a  matter  of  general  knowledge,  of  which  the  Com- 
mission  may  properly  take  notice,  that  the  costs  of  both  labor  and 
materials  which  have  so  sharply  advanced  within  a  brief  period 
have  begun  to  decline.  The  apex  seems  clearly  to  have  been 
passed.  In  view  of  this  condition  and  of  the  terms  of  the  last 
wage  agreement  of  this  company,  we  do  not  feel  justified  in  fix- 
ing rates  upon  the  assumption  that  the  present  wage  scale  of  the 
company  will  continue  any  considerable  time.  It  may  be  that 
wages  will  not  decline  as  rapidly  as  they  have  advanced,  but  it 
seems  clear  that  they  cannot  remain  at  the  present  point  when 
the  general  cost  list  is  receding. 

[6]  The  same  may  be  said  of  operating  and  material  costs  in 
general.    It  is  a  serious  proposition  to  increase  rates  of  fare  in 
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the  face  of  declining  costs  of  other  commodities.  It  may  be 
asserted  that  the  subjects  adverted  to  are  for  the  consideration 
only  of  the  directors  of  the  corporation,  and  that  the  sole 
province  of  the  Commission  is  to  award  a  rate  which  will  pay  a 
reasonable  return  on  investment  based  on  proven  costs.  We 
think,  however,  that  this  is  too  narrow  a  view.  The  Commis- 
sion's powers  are  not  exclusively  judicial.  They  are  also  admin- 
istrative and  quasi-legislative.  They  must  needs  be  admin- 
istered with  these  truths  in  view  by  reason  of  the  extremely  prac- 
tical problems  which  are  presented  to  it  for  determination. 
Under  the  circumstances  we  think  we  must  assume,  in  arriving 
at  an  estimate  of  expenses  for  the  coming  year,  that  the  trend 
of  wages  and  other  expenses  will  be  downward. 

Valuation,  Albany  Division. 

[7]  The  only  evidence  bearing  on  the  value  of  the  property 
devoted  to  the  public  use  in  the  Albany  zone  is  the  evidence  of 
the  witness  Burgess,  an  engineer  in  the  regular  employ  of  the 
Delaware  &  Hudson  Company,  who  proved  an  inventory  and 
appraisal  of  the  company's  property  made  by  him  or  under  his 
direction  as  of  September  1,  1920. 

This  inventory  and  appraisal  was  based  upon  reproduction 
new  costs  as  of  the  date  mentioned,  except  real  estate,  whi6h  was 
included  at  market  values  as  of  that  date.  The  witness  testified 
that  the  appraised  value  of  the  property  as  a  whole  would  exceed 
the  reproduction  cost  as  of  1915  by  approximately  80  per  cent. 
Xo  evidence  was  produced  showing  the  amount  of  accrued  depre- 
ciation, nor  was  there  any  evidence  upon  which  the  accrued 
depreciation  could  be  ascertained  or  estimated.  Certain  prop- 
erty was  included  which  is  not  owned  by  the  company  but  is 
leased  by  it  and  devoted  to  the  public  use.  If  the  rentals  are 
charged  to  operation  this  property  should  not  be  included ;  other- 
wise, it  should  be.  As  a  matter  of  fact,  the  rentals  are  not 
charged  to  operation  but  to  income,  and  are,  therefore,  properly 
included  in  the  property  upon  which  the  company  is  entitled  to 
a  return. 

Reproduction  value  is  one  element  of  proof  of  value  in  a  rate 
case.  (Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418.) 
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This  is  the  leading  ease  on  the  subject,  but  the  doctrine  there 
laid  down  must  be  considered  with  care  and  in  the  light  of  the 
facts  in  the  case  before  the  same  may  be  properly  applied  as  an 
authority.  In  that  case  the  representatives  of  the  state  of 
Nebraska  were  insisting  that  the  then  reproduction  costs  must 
control  as  against  the  actual  investment  in  arriving  at  a  valu- 
ation. The  facts  were  that  at  that  time  reproduction  costs  were 
much  less  than  the  actual  investment,  and  the  representatives  of 
the  state  asserted  that  the  amount  of  actual  investment  should  be 
disregarded  and  only  the  [then]  present-day  reconstruction  costs 
considered.    The  court  rejected  this  view  and  held  that — 

"The  orignial  cost  of  construction,  the  amount  expended  in 
permanent  improvements,  the  amount  of  market  value  of  its 
bonds  and  stock,  the  present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capacity  of  the  property 
under  particular  rates  prescribed  by  statute,  and  the  sum  re- 
quired to  meet  operating  expenses,  are  all  matters  for  consid- 
eration, and  are  to  be  given  such  weight  as  may  be  just  and  right 
in  each  case.  We  do  not  say  that  there  may  not  be  other  matters 
to  be  regarded  in  estimating  the  value  of  the  property." 

The  language  thus  used  by  Mr.  Justice  Harlan  has  been  much 
criticised  because  the  learned  justice  did  not  prescribe  a  formula 
indicating  the  relative  weight  to  be  given  to  original  costs,  recon- 
struction costs,  market  value  of  securities,  and  probable  earn- 
ings under  statutory  rates. 

It  is  important  to  note,  however,  what  the  effect  of  the  deci- 
sion was  upon  the  contention  presented.  That  effect  was  to  re- 
ject the  asserted  claim  that  reconstruction  costs  must  govern  as 
against  original  investment. 

In  the  instant  case,  the  company  has  presented  no  evidence  of 
original  cost,  nor  of  market  value  of  the  outstanding  securities* 
We  have,  however,  evidence  that  in  certain  portions  of  the  road 
the  earning  capacity  is  severely  restricted  under  particular  max- 
imum rates  lawfully  prescribed  by  the  local  authorities. 

Even  were  we  to  assume  that  present-day  reconstruction  costs 
new  were  to  be  accepted  as  the  measure  of  the  replacement  value, 
thus  ignoring  original  costs,  we  would  be  required  to  ascertain 
the  accrued  depreciation  in  order  xo  arrive  at  net  present  value 
on  that  basis.     This  does  not  include  land  which  was  proven  at 
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market  value.  But  no  evidence  by  which  to  measure  the  accrued 
depreciation  was  presented. 

[8]  The  company  was  required  to  sustain  the  burden  of 
proof,  and  having  failed  to  present  evidence  upon  which  the 
Commission  feels  justified  in  determining  the  value  of  the 
Albany  property,  we  determine  that  it  has  not  sustained  that 
burden. 

[9]  In  the  previous  rate  cases,  the  Commis'on  has  accepted 
as  a  rate  base  upon  which  to  compute  return  the  bonded  debt  of 
the  company,  amounting  to  $6,500,000.  This  was  assumed  to 
be  an  irreducible  minimum  which,  while  justifying  the  increases 
theri  granted,  could  safely  be  accepted  without  injustice  to  the 
public.  It  is  probably  considerably  less  than  the  actual  invest- 
ment. 

The  fixed  capital  accounts  of  the  United  Traction  Company 
purport  to  show  an  actual  investment  of  approximately  $11,800,- 
000.  Such  accounts  of  corporations  which  have  from  the  begin- 
ning been  under  the  jurisdiction  of  the  Commission  have  gen- 
erally been  found  useful  in  determining  actual  investment  Such 
is  not  the  case  here,  except  as  to  expenditures  made  since  Decem- 
ber 31,  1908,  amounting  to  about  $1,800,000.  Beyond  this 
amount  we  cannot  accept  these  book  figures  as  establishing  value. 

Counsel  for  the  company,  while  not  accepting  any  less  figure 
than  the  reproduction  cost  new,  submits  that  with  every  possi- 
ble allowance  against  the  company  the  sum  of  $10,062,444.45 
plus  a  reasonable  allowance  for  working  capital  constitutes  an 
absolute  minimum  which  cannot  be  diminished  on  any  ground. 
This  figure  is  deduced,  however,  from  the  evidence,  of  recon- 
struction value  new  without  allowance  for  depreciation,  making 
deductions  which  readjust  the  present-day  reproduction  new 
costs  to  those  which  prevailed  in  1915.  We  cannot  accept  this 
basis  of  calculation. 

For  the  purpose  of  this  case,  not  binding  in  any  future  pro- 
ceeding in  which  the  rate  base  may  be  in  issue,  the  Commission 
lias  decided  to  assume  as  the  value  of  the  property  devoted  to 
the  public  use  by  this  company,  including  necessary  working 
capital,  the  sum  of  $9,000,000.  This  will  be  used  as  a  basis  for 
segr^ating  the  Albany  property  and  will  ignore  consideration 
of  the  effect  on  the  value  of  the  remaining  property  of  the  fran- 
P.UJt.l921B. 
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chise  rate  restrictigns  in  Troy  and  Rensselaer.  In  round  figures, 
45  per  cent  of  this,  or  $4,050,000,  may  be  allocated  to  Albany. 

[10]  A  return  of  8  per  cent  on  this  amount  equals  $324,000. 

If  we  assume  that  wages  and  costs  of  maintenance  and  sup- 
plies will  recede  on  the  average  15  per  cent  during  the  period 
the  order  to  be  made  herein  is  in  effect,  we  may  proceed  to  adjust 
the  available  figures  showingj  actual  recent  operating  results 
applicable  to  A%any,  excluding  Rensselaer. 

TABLE  F. 
Estimate  of  operation  of  Albany  Lines  one  year  at  present  7 -cent  fare, 
based  on  15  per  cent  reduction  in  wages  and  maintenance: 

Total  revenue,  from  Table  E $1,823,549 

Deduct  for  Rensselaer    123,760 


$1,699,789 
Total  operating  expenses  and  taxes,  one-half  of  Table 

D $1,748,446 

Deduct  for  Rensselaer   209,814 


$1,538,632 
Less  15%  deduction  from  "maintenance"  and 
"conducting  transportation,'*   one-half   Ta- 
ble D  $197,238 

Less   Rensselaer   12%    23,668 

173,570 

1,365,062 


Oross  income  Albany  available  for  return   $334,727 

The  computation  relating  to  Kensselaer  is  shown  in  Table  G. 

TABLE  G. 
Approximate  net  income  of  Albany  Zone,  excluding  Rensselaer  Lines : 

Total  car-miles  Albany  zone,  1919 4,046,344 

Car-miles  Rensselaer  lines  same  year , 470,312 

470y312 

equals  .1162,  or  sav  12% 

4,046,344 

Operating  revenue  Albany  zone  with  a  7<f  fare  (TableE)    $1,823,549 

Less  passenger  revenue  Rensselaer  lines   (company's  1919  report 

to  P.  S.  C.)    123,760 


$1,699,789 
Assuming  expenses  for  car-miles  to  be  the  same  for  Rensselaer 

lines  as  for  remainder  of  Albany  zone,  the  Rensselaer  expenses 

should  be  12%  of  the  total  zone  expenses. 
Operating  expenses  and  taxes  Albany  zone    (one-half 

total,  Table  D)    $1,748,446 

Less   12% 209,814 


Albany  expenses,  excluding  Rensselaer    1,538,032 

Net  operating  income  Albany  zone,  excluding  Rensselaer $161,157 

P.U.R.1921B. 
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Assuming  these  computations  to  be  coiTect,  and  that  the  Com- 
mission's estimate  of  operating  expenses  on  the  average  during 
the  period  covered  by  the  order  to  be  rtiade  is  justified,  no  in- 
crease in  the  Albany  zone  should  be  made. 

The  result  arrived  at,  however,  is  deduced  from  many  esti- 
mates and  allocations,  and  the  track  in  the  town  of  Colonic  has 
been  treated  as  incidental  to  the  Albany  property.  It  is  realized 
also  that  the  treatment  of  the  Rensselaer  traffic  ignores  the  part 
of  the  traffic  west  of  the  Albany  Plaza.  Furthermore,  the  Com- 
mission need  not  limit  the  rate  of  return  to  8  per  cent. 

An  increase  in  the  cash  fare  in  the  Albany  zone,  including  pas- 
sengers between  Albany  and  Rensselaer  who  travel  in  either 
direction  west  of  the  Plaza  in  Albany,  from  7  cents  to  8  cents, 
with  the  option  to  the  rider  of  purchasing  from  conductors  on 
the  cars  four  tickets  for  30  cents,  will  yield  the  company  some- 
what over  7^  cents  per  passenger.  Assuming  a  slight  falling  ofl^ 
in  traffic,  this  increase  will  amount  to  say  $120,000.  This  seems 
a  reasonable  solution  of  the  problem  in  the  Albany  zone. 

An  order  will  be  entered  denying  application  for  increase  in 
the  Troy  zone,  fixing  5  cents  for  local  riders  in  the  city  of  Rens- 
selaer and  6  cents  for  riders  between  that  city  and  the  Plaza  in 
Albany.  In  the  remainder  of  the  Albany  zone,  including  pas- 
sengers to  and  from  Rensselaer  who  travel  west  of  the  Albany 
Plaza,  the  cash  fare  will  be  fixed  at  8  cents,  conditioned  upon  the 
company  offering  for  sale  and  selling  to  applicants  therefor 
tickets  or  tokens  in  multiples  of  4  for  30  cents..  Appropriate 
schedules  may  be  filed  and  published  on  not  less  than  one  day's 
notice. 

Van  N"amee,  Commissioner,  concurs;  Kellogg,  Commissioner, 
concurs  in  all  results;  Irvine,  Commissioner,  concurs  except  as 
to  the  effect  of  the  limiting  condition  of  the  Rensselaer  franchise 
as  to  which  he  dissents ;  Barhite,  Commissioner,  concurs  except 
as  to  the  effect  of  that  condition,  as  to  which  he  was  excused  from 
voting. 

Note. — Rates. 

7.  Befinitiimj  064. 

II.  Jurisdiction  of  Commission,   664, 
P.U.R.1921B. 
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III,  Power  of  CourtSf    666, 

IV,  Power  o/  municipalities,  666, 

V,  Elements  to  he  considered  in  determining  reasonahlenesa t 
o.  Value  of  service,  667, 
h.  Voluntary  rates,  66S. 

c.  Effect  of  contracts,  668, 

d.  Ton^mile  retur^i,  669, 

e.  Cotnpetition,   669, 

VI,  Effect  of  filing  of  schedules,    669, 
VII,  Kinds  of  rates: 

a.  Flat  and  metered,  670, 
h.  Minimum  and  service  charge,  670* 
VIII.  Burden  of  proof,    671. 
IX,  Discrimination,    673, 
X,  Rates  of  particttlar  utilities: 
a.  Electricity,  673. 
h.  Gas,  673, 

c.  Heating,  676. 

d.  Xatural  gas,  677, 

e.  Railroad,  677, 

f.  Street  railways,  078. 

g.  Telephones,  680, 
h.  Water,  682, 

I.  Definition, 

In  Lenawee  County  Gas  &  E.  Co.  v.  Adrian  (1920)  —  Mich.  — , 
176  X.  W.  590,  the  Michigan  supreme  court  said  that  the  word 
''rates''  can  broadly  be  said  to  denote  the  price  stated  or  fixed  for 
some  commodity  or  service  of  general  need  or  utility,  supplied  to 
the  public,  measured  by  a  specified  unit  or  standard. 

//.  Jurisiliction  of  Commission, 

In  Mobile  v.  Mobile  Electric  Co.  (1919)  —  Ala.  — ,  84  So.  816, 
it  is  held  that  the  state  has  not  granted  to  the  Public  Service  Com- 
mission the  general  and  unqualified  power  to  fix  and  regulate  the 
rates  of  electric  light  companies;  that  this  class  of  public  utilities 
was  placed  under  the  supervision  and  control  of  the  Commission  by 
Acts  1915,  p.  865;  but  that  the  right  to  fix  or  regulate  rates  was 
specifically  limited  by  the  latter  part  of  §  3  of  such  act  so  as  not  to 
affect  any  subsisting  rate  fixed  by  an  existing  contract  or  any  future 
contract  which  might  be  entered  into  between  any  municipality  and 
a  public  service  corporation,  firm,  or  person. 

In  Re  Union  Water  Co.  Decision  Xo.  8021,  Application  Xo. 
5T98,  Aug.  27,  1920,  the  California  Commission  in  answering  the 
contention  that  it  did  not  have  power  to  fix  rates  within  tlie  limits 
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of  a  town,  said:  "In  this  regard  it  is  sufficient  to  state  that  the 
Public  Utilities  Act  as  amended  and  the  provisions  of  the  Consti- 
tution of  this  state  clearly  delegate  to  the  Railroad  Commission  com- 
plete authority  in  the  matter  of  rates  to  be  charged  by  public  util- 
ities within  the  corporate  limits  of  municipalities/' 

In  Public  Utilities  Commission  v.  Springfield  Terminal  K.  Co. 
(1920)  292  111.  505,  127  X.  E.  128,  the  supreme  court  of  Illinois 
held  that  the  Federal  control  of  railroads  did  not  deprive  the  Public 
Utilities  Commission  of  jurisdiction  to  ^x  rates  for  a  terminal  rail- 
way operating  a  short  line  connecting  coal  mines  with  the  tracks  of 
a  number  of  trunk  lines,  where  the  director  general  of  railroads  had 
not  assumed  control  over  such  line. 

lie  Xorthem  Indiana  Cas  &  E.  Co.  Xo.  5571,  Oct.  22,  1920,  the 
Indiana  Commission  held  that  under  §  122  of  the  Public  Service 
Commission  Act  the  Commission  has  authority  when  an  emergency 
exists  temporarily  to  increase  the  rates  of  a  utility. 

In  Re  Southern  Indiana  Power  Co.  Xo.  5415,  Oct.  29,  1920,  the 
Indiana  Commission  said  that  operation  under  revenues  which  in 
certain  recent  months,  do  not  cover  operating  costs  and  that  do  not 
cover  the  wear  and  tear  on  plant,  and  yields  no  return  on  any  part 
of  more  than  one  million  dollars  of  utility  property  dedicated  to,  and 
used  in,  public  convenience,  not  only  constitutes  confiscation  of 
such  public  service  property  but  leaves  no  reason  to  doubt  the  exist- 
ence of  an  emergency  menacing  public  welfare  and  the  stability  of 
the  public  utility,  -as  contemplated  by  the  legislature  in  §  122  of  the 
Public  Service  Commission  Act,  and  as  interpreted  by  the  supreme 
court  of  Indiana. 

In  Re  Xorthem  Indiana  Gas  &  E.  Co.  Xo.  5369,  Oct.  2,  1920,  in 
passing  upon  an  application  to  increase  rates  notwithstanding  the 
existence  of  a  franchise  fixing  rates,  the  Indiana  Commission  said : 
**Counsel  for  the  two  cities  at  this  first  hearing  also  raised  the  point 
that  if  the  Commission  assumed  jurisdiction  of  this  cause  imder  the 
emergency  section  at  a  time  when  operating  costs  were  very  high, 
then  on  the  other  hand,  if  the  time  should  come  when  operating  costs 
are  reduced  to  such  an  extent  as  to  make  the  maximum  franchise 
rates  too  profitable,  the  public  would  have  no  method  of  securing  a 
reduction  under  the  authorized  franchise  rates.  The  point  was 
made  that  although  the  Commission  under  the  law  might  abrogate 
a  franchise  rate  to  the  benefit  of  the  utility  in  times  of  high  cost, 
yet  it  would  not  be  able  under  the  law  to  abrogate  that  same  fran- 
chise on  behalf  of  the  public  in  times  of  low  operating  cost.  The 
Commission  believes  that  it  has  jurisdiction  over  the  subject-matter 
in  this  proceeding  on  the  theory  that  it  is  an  emergency  proceeding 
under  §  122  of  the  Public  Service  Commission  Act.  The  Commission 
is  not  prepared  to  concede  that  it  has  no  authority  to  reduce  rates  be- 
low the  level  fixed  by  a  franchise.  However,  the  Commission  believes 
r.U.R.1921B. 
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that  the  point  raised  by  the  city  attorney  is  well  taken,  and  to  avoid 
any  uncertainty  in  the  matter,  will  stipulate  that  the  rates  herein 
authorized  will  be  suspended  unless  petitioner  within  thirty  days  after 
the  receipt  of  this  order  files  with  the  several  cities  and  the  Commis- 
sion, a  declaration  that  in  the  event  operating  costs  should  in  the 
future  fall  to  such  a  point  that  the  franchise  rates  would  be  exces- 
sive, as  found  by  the  Commission,  then  and  in  that  event  petitioner 
will  waive  any  rights  it  may  have  as  to  the  en^forcement  of  such 
franchise  rates." 

In  Ee  Union  Electric  Light  &  P.  Co.  Case  No.  2484,  Dec.  9,  1920, 
the  Missouri  Commission  held  that  as  it  was  its  function  to  fix  rea- 
sonable rates  for  public  utilities,  it  would  assume  jurisdiction  to  fix 
a  reasonable  rate  for  a  steani-heating  company,  notwithstanding  the 
existence  of  a  contract,  until  such  time  as  the  supreme  court  passed 
upon  the  question  of  its  jurisdiction  to  change  contract  rates. 

In  Scranton  v.  Scranton  E.  Co.  (1920)  —  Pa.  — ,  111  Atl.  241, 
the  supreme  court  of  Pennsylvania  held  that  jurisdiction  of  a  com- 
plaint by  a  city  against  a  street  railway  company  with  reference  to 
exacting  fares  in  excess  of  a  franchise  limit,  was  in  the  Public  Serv- 
ice Commission  in  the  first  instance. 

In  Ee  Osceola  Farmers  Mut.  Teleph.  Co.  U-1933,  May  28,  1920, 
the  Wisconsin  Commission  said  that  it  had  no  power  to  fix  rates 
for  telephone  subscribers  residing  in  another  state. 

III.  Power  of  Courts, 

In  Missouri  K.  &  T.  E.  Co.  v.  Empire  Express  Co.  (1920)  — 
Tex.  Civ.  App.  — ,  221  S.  W.  590,  the  court  said :  ^'Common  car- 
riers, being  created  for  public  purposes,  are  subject  to  regulation  by 
the  states  creating  them,  imder  c*ei*tain  defined  constitutional  lim- 
itations. Eegulation  includes  the  matter  of  facilities  and  the  fixing 
of  rates.  The  common-law  regulation  of  carriers  may  be  amended 
or  changed  in  like  manner  as  any  other  common-law  rule ;  but  this 
is  a  legislative,  not  a  judicial  function.  Courts  may  inquire  into 
the  reasonableness  of  the  requirements  as  to  facilities  and  of  the 
rates  as  fixed,  and,  if  foimd  unreasonable,  restrain  their  enforce- 
ment; but  they  cannot  go  furtlier,  and  determine  facilities  anil 
establish  rates  deemed  reasonable.  Whether  a  rate  fixed  and  estab- 
lished is  reasonable  and  equal  is  a  proper  question  for  judicial  deter- 
mination; but  what  would  be  a  reasonable  and  equal  rate,  and  the 
promulgation  of  such  rate,  is  legislative  in  its  character." 

IV,  Power  of  tnunicipalities. 

In  Ottumwa  E.  &  Light  Co.  v.  Ottumwa  (1920)  —  Iowa  — , 
178  X.  W.  905,  the  supreme  court  of  Iowa  held  that  the  power  of  a 
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municipality  to  make  a  contract  fixing  permanent  rates  must  be 
given  in  explicit  and  convincing  terms  and  all  doubtful  expressions 
are  to  be  resolved  against  power  to  contract  for  irrevocable  rates. 
The  court  said  that  this  rule  was  based  upon  the  following  propo- 
sitions : 

(a)  The  power  to  fix  rates  is  purely  govermnental  and  legislative 
and  in  some  respects  an  exercise  of  police  power; 

(b)  This  governmental  power  cannot  be  limited  by  contract, 
much  less  entirely  abrogated  by  it,  and  it  has  no  limitations  except 
that  both  parties  must  respectively  permit  and  be  satisfied  with  such 
rates  as  shall  be  just  and  reasonable ; 

(c)  That  if  it  were  held  that  a  contract  could  provide  for  unalter- 
able rates,  its  enforceability  would  in  whole  or  in  part  extinguish 
an  undoubted,  governmental  power. 

In  Kalamazoo  v.  Titus,  (1919)  —.Mich.  — ,  175  K  W.  480,  it 
was  held  that  the  power  of  a  municipality  to  fix  the  price  of  gas 
could  not  be  implied  from  the  general  grant  of  power  to  provide  for 
the  use^  regulation,  and  control  of  streets.  The  court  said  that  the 
gas  company  derived  its  right  to  make  and  sell  gas,  not  from  the  city 
but  from  the  state,  and  that  such  a  power,  if  delegated  to  the  city, 
must  be  delegated  in  express  terms. 

In  Be  Schenectady  R.  Co.  Case  No.  7736,  Jan.  20,  1921,  it  was 
held  that  in  fixing  commutation  rates  of  an  interurban  railway  it 
was  necessary  to  take  into  consideration  the  fact  that  the  interurban 
company  paid  an  urban  railway  a  full  city  fare  for  its  passengers 
within  the  city  in  consideration  of  the  use  of  terminal  privileges, 
and  it  was  also  held  that  the  fact  that  in  one  city  the  interurban 
company  owned  the  urban  lines  made  no  difference  in  this  rule. 

F.  Elements  to  be  considered  in  determining  reasonableness. 

a.  Value  of  service. 

In  Solvay  Process  Co.  v.  Delaware,  L.  &  W.  R.  C6.  Case  Xo.  7713, 
Dec.  21,  1920,  discussing  a  contention  of  a  carrier  that  in  deter- 
mining the  reasonableness  of  a  proposed  rate  on  limestone,  the  value 
of  the  service  to  the  shipper  should  be  taken  into  consideration, 
Commissioner  Irvine  of  the  New  York  Public  Service  Commission, 
Second  District,  said.:  "It  is  of  the  primer  of  railroad  rate  making 
that  low  grade  commodities  cannot  bear  their  full  share  of  the  gen- 
eral burden  and  therefore  that  certain  high  grade  commodities  must 
bear  more  than  their  share  where  the  value  of  the  service  permits 
such  adjustment.  This,  however,  is  very  far  from  establishing  a 
rule  that  the  rate  should  be  based  on  the  value  of  the  service  to  the 
shipper.  Merely  because  the  shipper  enjoys  a  geographical  or  other 
advantage  which  would  enable  him  to  pay  many  times  the  existing 
P.U.I1.1921B. 
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rate  and  still  earn  a  profit  on  his  business,  the  carrier  is  not  to  be 
permitted  to  transfer  that  advantage  to  itself  by  exacting  a  rate 
disproportionate  to  the  cost  of  the  service  and  the  accrual  of  a 
proper  return  in  combination  with  all  other  traflfic/' 

Z».  Voluntary  rates. 

In  Solvay  Process  Co.  v.  Delaware,  L.  &  W.  R.  Co.  Case  No.  7713, 
Dec.  21,  1920,  a  complaint  against  a  proposed  increase  in  the  rate 
on  limestone.  Commissioner  Irvine  of  the  New  York  Public  Service 
Commission,  Second  District,  in  discussing  the  presumption  as  to  tlie 
reasonableness  of  a  voluntary  rate  said :  **The  carrier  to  justify  the 
increase  in  rates  claims  that  the  original  rate  of  15  cents  a  gross  ton 
was  low.  This  may  be  true  but  it  was  in  force  from  1911  until  1918 
without  complaint  by  either  party.  While  it  was  established  by 
tariffs  regularly  filed  it  was  fixed  after  extended  negotiations  be- 
tween the  parties.  They  were  both  entirely  competent  to  look  after 
their  own  interests.  The  rate  was  not  forced  upon  either  and  the 
testimony  of  a  former  officer  of  the  road,  who  seems  to  have  been 
chiefly  instrumental  in  fixing  the  rate,  is  to  the  effect  that  it  was 
throughout  profitable  to  the  railroad.  When  a  general  5-cent  in- 
crease was  authorized  by  the  Interstate  Commerce  Commission  in 
1916  and  intrastate  rates  adjusted  to  that  increase  the  respondent 
did  not  see  fit  to  apply  the  increase  to  the  rate  in  question.  It  is  an 
inference  so  strong  as  to  create  a  conclusive  presumption  that  the 
rate  was  fair  to  both  parties  at  its  inception  and  remained  a  fair 
rate  at  least  until  1917.^' 

c.  Effect  of  contt^ets. 

In  Warsaw  v.  Pavilfou  Natural  Gas  Co.  (1920)  184  N.  Y.  Supp. 
327,  in  speaking  of  the  validity  of  rate  contracts  imtil  they  are 
modified  by  the  Commission,  the  court  said :  ^'I  am  in  full  accord 
with  the  views  stated  by  Mr.  Justice  Wheeler  in  these  cases.  111 
Misc.  565,  P.U.R.1920I/,  855,  182  N.  Y.  Supp.  73,  by  Mr.  Justice 
Kelly  in  town  of  North  Uenipstead  v.  Public  Service  Corporation  of 
Long  Island,  193  App.  Div.  224,  P.U.R.1921A,  262,  183  N.  Y. 
Supp.  788,  and  by  Mr.  Justice  Scudder  in  Freeport  v.  Nassau  &  S. 
Lighting  Co.  Ill  Mise.  671,  P.U.R.1920D,  852,  181  N.  Y.  Supp. 
830.  There  is  nothing  in  the  Public  Service  Commissions  Law 
which  abrogate?,  in  and  of  itself,  the  franchise  provisions,  although 
the  legislature,  under  the  police  power,  doubtless  has  authority  to 
abrogate  them,  and  has  delegated  that  power  to  the  Public  Service 
Commission.  People  ex  rel.  South  Glens  Falls  v.  Public  Service 
Commission,  225  N.  Y.  216,  P.U.R.1919C,  374,  121  N.  E.  777. 
But,  until  the  Public  Service  Commission  acts,  the  defendant  must 
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comply  with  the  provisions  of  its  o^vn  contract,  embodied  in  the 
franchise.  The  reasons  for  this  view  are  so  fully  stated  in  the  three 
opinions  above  referred  to  that  a  statement  of  ray  views  would  be  a 
mere  repetition/' 

d.  Ton-mile  return. 

In  Solvay  Process  Co.  v.  Delaware,  L.  &  W.  R.  Co.  Case  Xo.  7713, 
Dec.  21,  1920,  a  case  involving  the  reasonableness  of  a  proposed  in- 
crease of  rates  on  limestone.  Commissioner  Irvine  of  the  New  York 
Commission,  Second  District,  said:  "The  principal  reliance  of  the 
complainant  in  its  insistence  that  the  15-cent  rate  should  be  restored 
is  that  that  rate  is  still  sufficient  to  more  than  cover  costs  and  that 
it  yields  a  return  to  the  railroad  per  ton  mile  about  twice  as  great 
as  the  railroad  receives  from  its  entire  freight  traffic.  It  is  not 
established  that  the  15-cent  rate  would  now  cover  the  costs  of  the 
traffic.  The  evidence  is  too  fragmentary  to  permit  any  such  conclu- 
sion. No  proper  inference  can  be  drawn  from  the  statistics  pre- 
sented as  to  the  return  to  the  railroad  per  ton  mile  on  its  entire 
freight  business.  The  haul  in  question  is  9  miles;  the  average  haul 
of  the  railroad  on  all  its  freight  has  ranged  from  171  miles  in  1912 
to  186  miles  in  1919.  The  return  per  ton  mile  is  always  very  much 
greater  on  sliort  hauls  than  on  long.  It  appears  from  the  evidence 
that  it  is  often  eight  or  nine  times  as  much.  To  draw  any  inference 
frQm  such  comparisons,  we  should  need  to  have  the  return  per  ton 
mile  on  corresponding  hauls  of  similar  comniodities.'* 

c.  Competition, 

In  Poughkeepsie  Ice  &  Trucking  Co.  v.  Central  New  England  R. 
Co.  Case  Xo.  7847,  Dec.  30,  1920,  in  determining  the  reasonable- 
ness of  a  proposed  rate  on  ice  from  Clinton  Corners  to  Poughkeepsie, 
it  appeared  that  the  complainant  in  Poughkeepsie  met  competition 
from  others  having  more  convenient  sources  of  supply,  and  that, 
therefore,  under  competitive  conditions,  could  not  meet  the  pro- 
posed increase  in  rates.  "This  presents  a  serious  situation,"  said 
Commissioner  Irvine,  of  the  Xew  York  Commission,  Second  Dis- 
trict, "but  one  which  cannot  control  the  action  of  the  Commission. 
Freight  rates  cannot  be  adjusted  to  the  business  or  financial  needs 
of  individual  shijipers." 

V/.  Effect  of  filing  of  schedules. 

The  mere  filing  of  a  rate  schedule  with  the  Public  Utility  Com- 
mission by  a  gas  company  which  had  not  accepted  an  ordinance 
passed  by  a  city,  requiring  by  its  terms  to  be  accepted  in  writing  in 
order  to  constitute  a  contract,  does  not  amount  to  an  appeal  from 
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the  ordinance  under  section  614-44  of  the  Ohio  General  Coile. 
Newcomerstown  v.  Consolidated  Gas  Co.  (1919)  100  Ohio  St.  4f)4, 
127  N.  E.  414. 

A  gas  company  operating  under  a  contract  terminable  at  will, 
does  not,  by  merely  filing  a  rate  schedule  in  accordance  with  the 
provisions  of  a  lawful  municipal  ordinance,  fixing  the  rates  which 
the  company  was  bound  to  accept  if  it  remained  in  the  village,  estop 
itself  from  discontinuing  service  when  it  sees  fit.  Xewcomerstown 
V.  Consolidated  Gas  Co.  (1919)  100  Ohio  St.  494,  127  N.  E.  414. 

r//.  Kinds  of  rates, 

a.  Flat  and. metered. 

In  Be  Newburg  Electric  Light  &  Water  Co.  Xo.  5620,  Oct.  22, 
1920,  in  speaking  of  flat  rates  for  electricity,  the  Indiana  Commis- 
sion said :  "The  Commission  looks  with  disfavor  upon  the  flat  elec- 
tric rates  provided  in  the  schedule  annexed  hereto.  Flat  rates  con- 
tribute to  waste  of  electric  current  and  consequent  waste  of  coal. 
Such  a  waste  makes  for  inefficient  operation,  higher  operating  costs 
and  ultimately  higher  rates  for  all  consumers.  Owing  to  the  pres- 
ent custom  of  flat  rates,  however,  the  Commission  will  not,  at  this 
time,  order  such  flat  rates  discontinued,  but  will  suggest  that  in 
future  rate  proceedings  involving  the  utility,  the  question  of  placing 
all  electric  consumers  on  a  metered  basis  will  be  seriously  consid- 
ered." 

In  Re  Paoli,  No.  5803,  Dec.  31,  1920,  the  Indiana  Commission 
held  that  the  use  of  the  "one  rate"  plan  of  billing  metered  service 
is  discriminatory  and  that  the  "block  rate'*  plan  should  be  used. 

b.  Minimum  and  service  charge. 

In  Re  Rockport  Water  Works  Co.  No.  5582,  Oct.  22,  1920,  the 
Indiana  Commission  authorized  a  utility  to  charge  and  collect  a 
minimum  monthly  charge  for  electricity,  of  one  and  one-half  times 
the  regular  charge,  where  two  or  more  families  live  together  in  the 
same  house  having  only  one  metet  and  together  using  less  than  the 
amount  sufficient  to  absorb  the  minimum. 

In  Re  Portland  Gas  Light  Co.  TJ-288,  Oct.  1,  1920,  the  Maine 
Commission,  in  speaking  of  a  service  charge,  said:  "The  service 
charge  is  desired  to  compensate  the  company  for  those  costs  of 
operation  which  are  constant  and  which  have  no  direct  relationship 
to  the  consumption  of  gas.  Otherwise  stated,  a  company  ha3  a  plant 
capable  of  rendering  full  service  to  its  customers.  In  the  operation 
of  that  plant,  certain  expenses  are  incurred  which,  with  slight  vari- 
ation, will  be  constant  during  all  the  years  the  company  operates. 
r.U.R.1921B. 
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These  expenses  are  distribution  expenses,  eommereial  and  general 
expenses,  and  fixed  charges/' 

In  Ee  Kewaskum  Electric  Light  Co.  U-1890,  May  28,  1920,  in 
establishing  rates  for  an  electric  company,  the  Wisconsin  Commis- 
sion said :  "It  is  noted  that  the  existing  and  the  proposed  schedule 
provide  for  a  meter  rental  charge  of  15  cents  per  month  as  well  as  a 
minimum  charge.  Minimum  charges  are  intended  to  cover  the  fixed 
expenses  for  those  who  use  so  little  current  that  the  cost  of  carrying 
them  would  not  otherwise  be  met.  The  minimum  charge  should 
yield  a  return  equal  to  the  consumer  cost  and  an  additional  amount 
to  cover  the  value  of  the  smallest  amount  of  current  used  by  any 
class  of  consumers.  By  adding  the  direct  consumer  expenses  to  the 
fixed  charges  on  the  meter  investment  and  also  making  a  sufficient 
allowance  for  the  current  which  will  be  consumed  under  the  mini- 
mum bill,  the  minimum  charge  may  be  definitely  determined.  This 
charge  covers  any  possible  expenses  which  might  be  segregated  and 
called  ^meter  rent.'  We  are  of  the  opinipn  that  the  energy  charges 
set  forth  in  the  application  are  placed  at  such  a  figure  that  they  will 
cover  all  so-called  meter  rental.  The  minimum  charge  of  $1  per 
month  for  commercial  lighting  is  ample  to  cover  the  consumer  costs, 
energy  used  and  fixed  costs  on  the  meter,  etc.,  which  are  incurred  by 
the  Kewaskum  Electric  Light  Company.'' 

In  Consumers  of  Gas  in  Hempstead  v.  Nassau  &  S.  Lighting  Co. 
Case  Nos.  7376,  7385,  7402,  7489,  7504,  7505,  Jan.  6,  1921,  Com- 
missioner Barhite  struck  out  the  method  shown  on  page  672,  of 
computing  a  service  charge  for  gas. 

In  Ee  Paoli,  No.  5803,  Dec.  31,  1920,  the  Indiana  Commission 
said :  "The  Commission  believes  that  flat  rates  %re  necessarily  dis- 
criminatory and  tend  to  induce  waste,  and  that  the  utility  should 
be  partially  protected  against  such  waste  by  the  establishment  of  a 
reasonable  minimum  monthly  or  quarterly  charge.  It  does  not  wish, 
however,  to  force  patrons  to  the  use  of  meters  for  domestic  purposes, 
thereby  discouraging  a  liberal  but  legitimate  use  of  water,  and  to 
place  upon  the  plant  the  expense  of  installing  and  reading  meters. 
A  minimum  for  flat  rate  water  service  will,  therefore,  be  fixed  some- 
what less  than  the  minimum  for  metered  service." 

VIII.  Burden  of  proof. 

In  Poughkeepsie  Ice  &  Trucking  Co.  v.  Central  New  England  E. 
Co.  Case  No.  7847,  Dec.  30,  1920,  in  an  application  for  an  increase 
in  the  freight  rate  on  ice  in  carloads  from  Clinton  Corners  to  Pough- 
keepsie, Commission  Irvine,  of  the  New  York  Commission,  Second 
District,  said:  "The  carrier  justified  the  increase  from  60  cents  to 
S4:  cents  as  a  part  of  the  general  increase  brought  about  by  Inter- 
state Commerce  Commission  Ex  Parte  74.  In  its  opinion  on  the 
P.U.R.1921B. 


Digitized  by 


Google 


C72 


ANNOTATION. 


Service   Charge  Costs. 


Allocated  ^  to    Service 
Ch'arjfc. 

Per  Cent.     Amount. 


Work  on  meters  and  consumers'   prem- 
ises      

Repairs   gas    meters    

Commercial  'e.vpenses 

General    administration    ; . . . 

In&urance     

Store  and  stable  expense   

Total  operating  expenses   . .' 

Taxes     

t'ncollectible  bills    


Interest  and  depreciation  on  services  and, 
meters  (8%  return):  i 

Services  10%  on  $129,468 ' 

Meters  12%  on  $50,804   j 

Total  service  charge  ' 

Less  interest  and  depreciation  on  me- 
ters, which  might  be  construed  as 
illegal  "meter  rental"  


$4,262 

1,673 

26,572 

18,705 

4,160 

6,608 


$61,080 

n.467i 

500 


100 

100 

100 

20 

25 

50 


30 
100 


$79,941 


Number  of  consumers'  meters 

$59,279 

=  $8.35  cost  per  meter  per  year. 


7,100 

$8.35 

12 


=  $  .70  cost  per  meter  per  month. 


$4,262 
1.673 

26.572 
3.741 
1.040 
3.304 


$40,592 

5,240 

500 


$46,332 


$12,947 
6.006 


$65,375 
6,096 


$59,279 


7.100 


application  of  the  carriers  to  file  tariffs  on  short  notice  conforming 
their  rates  to  the  rates  fixed  interstate  by  Interstate  Comnierce 
Commission  Ex  Parte  74,  this  Commission  recognized  the  evidence 
and  order  in  Ex  Parte  74  as  indicating  the  need  of  a  substantial 
general  increase  and  in  order  to  avoid  confusion  and  business  dis- 
turbance sufficient  to  authorize  the  short  notice  permission  requested. 
The  Commission  was  careful  to  state  that  its  action  did  not  indicate 
eitlier  approval  or  disapproval  of  the  rates.  There  is  nothing  in 
such  action  to  create  a  presumption  that  a  40  per  cent  increase  in 
the  rate  upon  a  single  conmiodity  between  two  particular  points  was 
just  or  reasonable.  The  case  is  governed  by  §  29  of  the  Public  Serv- 
ice Commissions  Law  which  imposes  upon  the  carrier  the  burden 
to  justify  an  increase." 

In  this  case  it  is  also  said  that  the  carrier  does  not  meet  the  bur- 
den of  proof  justifying  an  increase  in  railroad  freight  rates  by  show- 
ing that  it  increases  a  rate  merely  to  avoid  complaints  by  certain 
Bhippers  on  another  railroad  that  they  are  paying  more. 
r.U.R.1921B. 
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IX,  Discrhnlnatian, 

In  Re  Rising  Sun  Water  &  Light  Co.  Nos.  5266,  5511,  Dec.  8, 
1920,  the  Indiana  Commission  said  that  a  monthly  minimum  charge 
is  based  on  the  obvious  fact  that  a  utility  cannot  afford  to  incur 
overhead  expenses,  which  it  must  bear,  whether  any  current  or  water 
is  sold  or  not,  to  serve  consumers,  the  revenues  from  whom  are  less 
than  a  certain  amount,  and  a  low  minimum  charge  means  discrim- 
ination against  the  consumers  who  use  a  larger  amount  of  current 
or  water  than  the  amount  to  which  they  are  entitled  under  the  min- 
imum charge.  The  Commission  did  not  concur  in  the  position^  that 
the  minimum  charge  for  metered  water  service  should  be  higher  than 
that  for  flat  rate  consumers  because  of  the  increased  expense  of  pro- 
viding meters,  for  the  reason  that  flat  rate  consumption  encourages 
waste  and  is  essentially  discriminatory,  wliereas  metered  service 
tends  to  economy. 

In  Re  Empire.  Gas  &  E.  Co.  Case  Nos.  5960,  5998,  5999,  6000, 
6002,  6003,  Feb.  1,  1921,  Commissioner  Irvine,  of  the  Xew  York- 
Commission,  Second  District,  said:  "To  attempt  to  execute  adjust- 
ment of  rates,  as  among  the  different  communities,  would  require 
among  other  things  an  allocation  of  capital  with  an  apportionment 
of  some  items  upon  assumptions  involving  such  margins  of  error 
that  the  errors  involved  in  the  assumptions  might  lead  to  differences 
greater  than  can  possibly  exist  between  a  uniform  rate  and  rates 
adjusted  to  each  comniunity,  provided  an  accurate  adjustment  could 
be  reached." 

X.  Rates  of  particular  tUilUiea. 
a.  Etectricity, 

In  Re  Pacific  Gas  &  E.  Co.  Decision  No.  8043,  Application 
4360,  Aug.  28,  1920,  in  fixing  electric  rates  for  reclamation  service, 
the  California  Commission  said: 

"The  power  requirements  of  reclamation  plants  occur  in  general 
during  the  months  of  January  to  May,  inclusive,  being  greater  dur- 
ing years  of  heavier  rainfall  than  years  of  drought ;  in  fact,  in  some 
instances  the  conaumers'  use  of  electricity  will  vary  from  practically 
nothing  to  several  million  kilowatt  hours  per  annum,  depending  upon 
the  rainfall.  These  power  requirements  are  greatest  during  years 
of  greatest  hydroelectric  power  supply  and  do  not  occur  during  the 
irrigation  period  with  the  exception  of  certain  instances  where  the 
plants  are  operated  during  the  summer  and  late  fall  to  remove  seep- 
age water,  or,  as  in  some  instances,  for  irrigation  purposes, 

"Service  of  this  character  should  be  rendered  either  on  a  basis  of 
an  annual  minimum  suflScient  to  cover  approximately  the  average 
cost  of  maintaining  equipment  for  this  service,  or  upon  a  readiness- 
P.U.R.1921B.  43 
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to-serve  charge  based  upon  such  costs.  Beclamation  service  is  pri- 
marily an  insurance  service,  as  the  average  consumption  per  horse 
power  per  year  is  relatively  very  low.  Plants  which  operate  during 
the  summer  or  late  fall  for  other  purposes  than  regular  reclamation 
service  produce  a  greater  burden  upon  the  utility  than  those  that 
operate  only  during  the  months  of  January  to  May,  because  the 
irrigation  use  by  reclamation  plants  occurs  at  the  same  time  as  the 
heavy  irrigation  load  on  the  utility's  system.  The  rate  recommended 
by  the  Commission's  engineers,  and  which  is  herein  established  for 
reclamation  service,  is  so  designed  as  to  provide  for  these  vari^ible 
conditions  of  use  by  reclamation  consumers." 

In  Re  Potomac  Electric  Power  Co.  Formal  Case  Xo.  85,  Order 
Xo.  388,  Sept.  3,  1920,  the  District  of  Columbia  Commission  said: 
"The  Commission  feels,  however,  that  a  coal  clause,  such  as  that  sug- 
gested by  the  company  in  its  first  application  is  objectionable  inas- 
much as  there  is  less  incentive  to  secure  coal  at  the  most  advan- 
tageous price  when  it  is  known  that  the  cost,  whatever  it  may  be,  is 
automatically  passed  on  to  the  consumer/' 

In  Re  Indianapolis  Light  &  Heat  Co.  Xos.  5311,  5312,  July  2, 
1920,  the  Indiana  Commission  said:  "The  Commission  may  justly 
reason  that  it  can  do  no  grave  injustice  in  the  matter  of  power  rates 
to  large  industrial  consumers.  As  hereinbefore  shown,  these  util- 
ities are  placed  imder  heavy  obligations  to  finance  additions  and 
extensions  which  largely  arise  from  demands  of  large  industrial  con- 
sumers who,  by  attaching  themselves  to  petitioners*  central  power 
stations,  not  only  escape  worries  directly  connected  with  the  advanced 
costs  of  fuel  and  obtaining  same,  but  also  free  themselves  from  cap- 
ital expenditures  for  installation  of  power  plants.  Whenever  the 
rate  is  advanced  to  a  point  where  such  patrons  estimate  that  they 
can  better  themselves  financially  by  generating  their  own  power, 
they  will  take  such  a  step.  There  is  nothing  in  the  law  to  restrain 
them.  Again  the  Commission  desires  to  point  out  the  fact  that  sudi 
public  utilities  were  chartered  to  meet  the  general  public  demand — 
municipal  lighting,  home  lighting,  oflBce  and  store  lifting  and  the 
incidental  uses  of  power.  These  utilities  have  broadened  out  and 
become,  in  a  large  measure,  industrial  central  power  stations. 
Under  all  conditions,  it  seems  fair  to  the  Conmiission  that  such  pow- 
er users  shall  not  become  a  burden  on  the  patrons  whose  require- 
ments the  public  utilities  primarily  were  organized  to  meet. 

In  Re  Green  Light  &  P.  Co.  Cases  Xo.  2271-2286,  Xov.  12,  1920, 
in  speaking  of  the  factors  to  be  considered  in  fixing  electric  rates, 
the  Missouri  Commission  said:  "The  fundamental  or  basic  princi- 
ple on  which  to  fix  rates  is  that  one  which  will  take  into  account 
both  the  operating  expenses  and  the  hours'  use  of  the  equipment  set 
aside  to  furnish  the  service.  Proper  consideration  of  the  first  item 
will  cause  each  customer  to  pay  his  portion  of  the  coal,  labor,  and 
P.U.R.1921B. 
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nmning  costs  while  consideration  of  the  second  item  will  cause  each 
customer  to  pay  his  portion  of  the  fixed  costs  on  the  investment 
made  to  render  the  service.  It  is  due  mostly  to  the  latter  point  in 
question  that  there  is  required  a  classification  of  the  customers  to 
avoid  discriminatory  rates.  As  an  example  a  customer  using  a  one 
horse  power  motor  ten  hours  per  day  will  need  to  pay  only  one-tenth 
as  much  per  hour  that  the  motor  is  used  as  a  customer  using  a  motor 
one  hour  per  day  to  pay  a  fixed  sum  of  so  much  per  year  to  cover 
the  interest  and  depreciation  charges  on  the  machinery  and  lines 
built  to  furnish  the  service/' 

b.  Oas»  \ 

.  In  Be  Tucson  Gas,  Electric  Light  &  P.  Co.  Docket  No.  7I4-E-23, 
Decision  No.  1182,  Nov.  29,  1920,  the  Arizona  Commission  held 
that  a  surcharge  on  gas  rates  should  not  be  applied  to  minimum  bills. 
In  Be  Portland  Gas  Light  Co.  U-288,  Oct.  1,  1920,  the  Maine 
Commission,  after  calling  attention  to  the  fact  that  the  gas  com- 
pany had  something  over  fourteen  thousand  subscribers  over  eleven 
thousand  of  whom  used  less  than  2,500  cubic  feet  of  gas  a  months 
said:  "It  is  our  belief  that  a  service  charge  of  either  $1  or  of  50 
cents  imposed  upon  all  the  customers  of  the  company  is  neither  fair 
nor  scientific.  If  this  cbmpany  had  but  eleven  thousand  or  twelve 
thousand  customers  to  serve,  no  one  of  whom  consumed  in  excess  of 
2,500  cubic  feet  per  month,  the  plant  which  the  company  would  be 
required  to  erect  for  this  service  and  the  distritution  facilities  which 
it  would  be  required  to  install  would  be  of  much  smaller  capacity 
than  the  existing  plant.  This  would  entail  a  much  smaller  invest- 
ment, much  lessened  expense  in  fixed  charges,  distribution  charges 
and  miscellaneous  and  general  expense  charges,  and  result  in  a  cost 
per  customer  very  much  less  than  the  $13  or  $14  now  suggested,  for 
the  reason  that  the  three  thousand  customers  which  the  present  com- 
pany has  in  excess  of  the  eleven  thousand  relatively  small  users  con- 
sume and  require  for  consumption  more  than  50  per  cent  of  the 
entire  product  of  the  company,  and  are  directly  responsible  for  the 
larger  plant,  the  larger  service  mains,  and  the  increased  cost  of 
operation.  To  divide  the  gross  amount  of  expenses  properly  charge- 
able to  this  service  item  by  the  gross  mmiber  of  customers  entirely 
ignores  the  foregoing  facts,  and  results  in  an  average  figure  rather 
than  an  actual  figure.  If  a  service  charge  be  justifiable,  the  amount 
should  take  into  full  account  the  very  intimate  individual  circum- 
stances rather  than  an  amount  arrived  at  by  attempting  to  reach 
an  average  figure.  So  many  of  the  customers  of  the  company  pro- 
tested against  the  imposition  of  any  service  charge,  and  so  meager 
is  the  information  submitted  to  the  Commission  that  we  dedine  at 
the  present  time  to  undertake  to  even  determine  that  a  service  charge 
P.UJ1.1921B. 
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is  proper,  much  less  to  determine  the  various  graduations  of  such  a 
charge." 

In  Re  Joplin  Gas  Co.  Case  No.  2359,  Sept.  23,  1920,  the  Mis- 
souri Commission  said :.  "The  so-called  .3-part  rate  represents  an 
effort  to  assess  charges  for  gas  service  so  that  e&ch  ciistomer  shall 
pay  an  amount  directly  proportional  to  the  investment  required  for 
his  particular  service  plus  his  proportional  amount  of  the  operating 
expenses  based  on  the  quantity  of  gas  used.  The  first  part  of  the 
rate,  for  which  the  gas  company  desires  $1  per  month,  represents  the 
cost  of  reading  meter,  billing,  collecting,  bookkeeping  and  such  ex- 
penses as  are  alike  for  each  consumer  independent  of  his  demand 
or  consumption.  The  second  part,  or  the  demand  charge,  for  which 
the  gas  company  desires  32  cents  per  cubic  foot  o^f  maximum  hourly 
demand,  represents  the  return  on  the  investment  required,  plus  the 
depreciation  reserve,  plus  taxes,  divided  by  the  total  maximum 
demand.  The  third  part,  for  which  the  gas  company  desires  35 
cents  per  1,000  cubic  foot  of  gas  sold,  represents  the  amount  of  the 
operating  expenses,  including  all  labor  and  material  divided  by  the 
total  amount  of  gas  sold.  This  is  a  very  similar  form  of  rate  to  the 
rate  which  has  for  many  years  past  been  in  effect  for  the  sale  of 
electric  current,  where  a  customer's  charge  and  a  primary  demand 
charge  are  almost  universally  adopted,  generally  in  a  combined  form, 
at  least  by  the  larger  utilities.  Water  companies  likewise  have  a 
demand  charge  based  upon  the  size  of  meter  required." 

In  Re  Portland  Gas  it  Coke  Co.  P.  S.  C.  Or.  Order  No.  680,  File 
U-F-328,  Jan.  15,  1&21,  the  Oregon  Commission  said:  "There 
has  been  a  request  by  the  utility  that  a  sliding  scale  be  provided  so 
that  the  price  of  gas  will  fluctuate  as  the  price  of  oil  increases  or 
decreases.  This  procedure  might  be  justified,  were  we  assured  that 
oil  could  be  procured  on  a  real  *open  market.'  But  where  we  find, 
as  at  present,  that  there  is  a  variance  in  the  market  price  of  oil,  as 
quoted  by  different  companies  for  Portland  delivery,  we  are  not  dis- 
posed to  place  the  consumer  of  gas  at  the  mercy  of  this  oil  company, 
without  first  placing  the  responsibility  upon  the  utility." 

In  Re  Wiscon&in-Minnesota  Light  &  P.  Co.  U-1613,  May  21, 
1920,  the  Wisconsin  Commission  said :  "The  production  of  tar,  as 
reported  for  the  last  half  of  1919,  was  10.3  gallons  per  ton  of  coal 
carbonized  which  is  a  little  below  the  standard  figure  but  not  enough 
60  to  warrant  any  adjustment  in  view  of  the  fact  that  the  amount  of 
gas  produced  per  pound  of  coal  carbonized  was  5.22  cubic  feet  which 
is  above  the  usually  accepted  standard.'' 

o.  Heating. 

The  Illinois  Commission  will  not  approve  of  a  heating  rate  based 
upon  the  area  of  required  radiation  unless  the  formula  by  which 
P.U.R.1921B. 
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such  area  of  radiation  is  proposed  to  be  computed  is  also  submitted 
for  approval.  Ee  Central  Illinois  Pub.  Service  Co.  No.  8310,  Jan. 
7,  1921. 

d.  Natural  gas. 

In  Ee  Union  Heat  Light  &  P.. Co.  No.  5607,  Oct.  13,  1920,  the 
Indiana  Commission  authorized  a  natural  gas  company  to  fix  a  rate 
of  $2  for  1000  cubic  feet  of  natural  gas  in  excess  of  5000  cubic  feet 
per  month,  in  order  that  the  supply  of  gas  may  be  conserved,  and  to 
prevent  its  use  for  heating  purposes.      * 

e.  Railroad, 

^  In  Ee  Atchison,  T.  &  S.  F.  B.  Co.  Docket  No.  1092-R-36,  Oct. 
18,  1920,  the  Arizona  Commission  dismissed  the  applications  of 
the  various  railroads  for  an  increase  in  rates  to  correspond  with  the 
rates  authorized  by  the  Interstate  Commerce  Commission,  upon  the 
ground  that  the  Commission  had  no  jurisdiction  to  authorize  an 
increase  in  rates  in  the  absence  of  a  showing  that  the  increase  was 
necessary. 

In  Be  Steam  &  Electric  Interurban  Bailroads,  Decision  No.  7983, 
Application  No.  5728,  Aug.  17,  1920,  in  authorizing  an  increase  in 
intrastate  rates  corresponding  to  the  increase  in  the  interstate  rates 
established  by  the  Interstate  Commerce  Commission,  the  California 
Bailroad  Commission  said: 

"The  Bailroad  Commission  of  California  is  confronted  with  these 
alternatives — either  it  must  proceed  aild  take  evidence  as  to  val- 
uation, revenues  and  expenses,  competitive  conditions,  long  and 
short  haul  violations  and  the  various  other  factors  to  which  consid- 
eration is  given  in  reaching  a  conclusion  as  to  the  reasonableness  of 
rates,  and  come  to  a  conclusion  based  on  the  conditions  in  California 
alone,  regardless  of  the  effect  the  income  produced  by  the  rates  thus 
fixed  would  have  upon  the  action  of  the  Interstate  Commerce  Com- 
mission, or  it  must  proceed  in  harmony  with  the  decision  of  the  In- 
terstate Commerce  Commission  and  put  into  effect  the  assumption 
that  state  rates  would  be  increased  in  harmony  with  its  decision. 

"We  have  given  this  matter  very  careful  consideration  and  in  do- 
ing so  have  attempted  to  give  weight  to  the  probable  consequences 
of  proceeding  upon  either  of  these  alternatives.  We  realize  that 
without  requiring  more  evidence  than  is  now  before  us  in  this  pro- 
ceeding to  impose  on  intrastate  business  the  identical  percentage 
authorized  by  the  Interstate  Commerce  Commission  would  in  effect 
be  the  fixing  through  us  of  state  rates  by  the  Interstate  Commerce 
Commission.  Whether  or  not  this  constitutionally  may  be  done  is 
a  question  we  do  not  consider  it  our  function  to  decide.  On  the 
P.U.R.1921B. 
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other  hand,  to  proceed  in  the  usual  manner  as  though  this  were 
entirely  an  independent  proceeding  would  result  in  serious  delay, 
as  it  is  evident  that  to  gather  and  submit  adequate  data  upon  which 
to  base  a  sound  judgment  of  what  practically  all  transportation 
rates  in  California  ought  to  be,  would  require  many  months  and  all 
possibility  of  immediate  relief  to  the  carriers,  found  to  be  imperative 
by  the  Interstate  Commerce  Commission,  would  disappear. 

"This,  however,  is  not  the  most  serious  result  of  independent 
motion  by  this  state.  If  this  Commission,  under  the  circumstances 
that  now  confront  us,  fixes  state  rates  regardless  of  the  order  of  the 
Interstate  Commerce  Confhiission,  and  if  such  rate  fixing  resulted 
in  a  return  to  the  railroads  of  the  Mountain  Pacific  group  less  than 
6  per  cent  authorized  by  the  Interstate  Commerce  Commission,  either 
the  Interstate  Commerce  Commission  must  further  burden  inter- 
state commerce  with  rates  high  enough  to  make  up  the  deficit  result 
ing  from  the  California  action  or  if  legally  possible  the  Interstate 
Commerce  Commission  would  be  compelled  to  overrule  this  Com- 
mission, or  the  Esch-Cummins  Act  would  be  a  demonstrated  failure. 

"It  appeals  to  us  that  if  each  state  in  a  given  group  insists  upon 
wholly  independent  action  and  judgment,  that  the  whole  spirit  and 
purpose  of  the  Esch-Cummins  Act  is  in  danger  of  nullification." 

In  Be  Railroads,  No.  10620,  Aug.  10,  1920,  the  Illinois  Commis- 
sion authorized  the  railroad  to  increase  freight  rates  33 J  per  cent 

In  Re  Baltimore  &  0.  R.  Co.  Case  No.  1047,  Nov.  1^,  1920,  the 
West  Virginia  Commission  permitted  the  Interstate  Commerce  Com- 
mission increases  to  go  into  effect  in  interstate  rates,  except  where 
the  present  rates  exceeeded  3  cents  per  mile. 

/.  street  railways. 

In  Card  v.  Boston  &  W.  Street  R.  Co.  D.  P.  U.  319,  Dec.  17, 1920, 
the  Massachusetts  Department  of  Public  Utilities  dismissed  the  com- 
plaint against  a  proposed  increase  in  street  railway  fares.  The 
principal  changes  from  the  existing  tariff  are  as  follows:  "The 
present  7-cent  cash  fare  good  for  a  ride  in  three  continuous  fare  sec- 
tions or  fractions  thereof  is  increased  to  10  cents.  The  present  4- 
cent  tickets  on  the  Mariboro-Cross  Town  line  are  abolished  and  a 
5-cent  cash  fare  substituted  therefor.  The  present  limited  50-ride 
ticket  between  Overbrook  and  Chestnut  Hill,  which  is  now  sold  for 
$6.75,  is  also  abolished."  The  Commission,  in  dismissing  the  com- 
plaint, said :  "This  street  railway  is  undoubtedly  a  great  benefit,  not 
only  to  the  property  owners  along  its  lines  but  to  the  towns  Mfhich  it 
traverses.  Its  abandonment  would  result  in  a  substantial  decrease 
in  the  value  of  property  improved  in  reliance  upon  the  transporta- 
tion facilities  which  it  offers,  and  tliis  result  would  ultimately  be 
reflected  in  higher  tax  rates.  Obviously,  it  cannot  continue  to 
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operate  without  adequate  revenue.  If  it  does  not  show  increase  in 
the  gross  revenue  of  the  company,  then,  unless  the  cost  of  labor  and 
material  can  be  substantially  reduced,  the  communities  which  are 
served  will  suffer  by  poorer  service  or  none  at  all/' 

In  Ee  Lincoln  Traction  Co.  Application  No.  425^  July  19,  1920, 
the  Nebraska  Coinmission,  in  speaking  of  the  effect  of  automobiles 
on  street  railway  rates,  said:  *'The  number  of  automobiles  is  con- 
stantly growing.  According  to  incomplete  totals  furnished  by  the 
Department  of  Public  Works  there  are  at  the  present  time  between 
11,000  and  12,000  automobiles  in  Lancaster  county,  Nebraska.  By 
far  the  greater  portion  of  these,  of  course,  are  within  the  city  of 
Lincoln  and  its  suburbs,  the  territory  served  by  applicant.  Not  only 
are  the  owners  of  these  cars  withdrawn  as  patrons  of  the  street  rail- 
way, but  through  their  generous  willingness  to  accommodate  their 
friends  and  neighbors,  thousands  of  others  find  the  automobile  a 
convenient  and  very  economical  method  of  transportation.  This 
practice  of  picking  up  pedestrians  or  prospective  street  car  riders  is 
universal  in  Lincoln  and  is  much  more  prevalent  than  in  larger 
cities  like  Omaha,  for  example.  While  it  is  a  splendid  testimonial 
to  the  generosity  of  Lincoln  automobile  owners,  it  may  be  questioned 
whether  in  the  end  it  is  an  accommodation  to  the  people  thus  servedj 
for  it  is'  not  unlikely  that  a  higher  level  of  street  railway  fares  is 
having  to  be  maintained  as  a  result  of  the  practice.  It  promises  to 
continue,  however,  and  the  condition  thus  created  must  be  met,  if 
street  railway  service  is  to  be  maintained.*' 

In  People  ex  rel.  Brooklyn  City  E.  Co.  v.  Nixon  (1920)  193  App. 
Div.  746,  184  N.  Y.  Supp.  369,  it  was  held  that  it  was  not  illegal 
for  a  street  railway  company  to  continue  to  charge  two  5-cent  fares 
in  accordance  with  the  provisions  of  franchises,  although  the  terri- 
tories in  which  the  original  franchises  had  been  granted  have  become 
united  into  one  municipality. 

In  Catasauqua  v.  Lehigh  Valley  Transit  Co.  Complaint  Docket  Nos. 
2335,  2337,  2338,  2342,  2345,  2427,  2449,  Application  Docket  No. 
2061-1918,  Oct.  28,  1919,  the  Pennsylvania  Commission  said: 
*'Bates  which  differentiate  in  the  conditions  and  circumstances  to 
which  they  are  applied  inevitably  invite  complaints,  but  it  must  be 
remembered  that  it  is  practically  impossible  to  meet  either  the  views 
or  the  needs  of  every  patron  of  the  system  on  exactly  the  same  basis. 
Some  will  be  more  conveniently  served  than  others  and  some  at  a 
somewhat  less  rate  of  fare  for  the  distance  conveyed,  and  ^his  results 
from  difference  in  location  with  reference  to  the  lines  used  and  in 
the  volume  of  traffic  on  the  line  used.  This  inconvenience  and 
apparent  discrimination  are  unavoidable  in  a  railway  system  like 
the  respondent's,  comprising  many  divisions  and  serving  many  dif- 
ferent localities  and  communities.  It  would  be  neither  wise  nor 
practical  to  segregate  the  respondent's  system  into  profitable  and 
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unprofitable  divisions  as  contended  for  by  some  of  the  complainants, 
and  the  respondent  very  properly  in  fixing  its  rates  treated  its  system 
as.  a  unit/' 

In  Be  Wisconsin  E.  Light  &  P.  Co.  E-2682,  Dec.  3,  1020,  in  con- 
firming  an  order  of  the  Board  of  Conciliation  of  Wisconsin,  under 
the  provisions  of  chapter  530,  of  the  Laws  of  1919,  awarding  an 
increase  in  wages  for  street  railway  employees,  the  Wisconsin  Kail- 
road  Commission  granted  an  increase  in  fares  necessitated  by  the 
increase  in  operating  expenses. 

g.  Telephones, 

In  Re  Los  Gatos  Teleph.  Co.  Decision  No.  7419,  Application  No. 
5054,  April  9,  1920,  the  California  Commission  held  that  a  differ- 
entiation in  rates  to  be  provided  as  between  business  and  residence 
service,  and  as  between  desk  set  and  wall  set  equipment. 

In  Re  Home  Teleph.  Co.  Decision  No.  8146,  Application  No.  5767, 
Sept.  24,  1920,  the  California  Commission  said  tliat  due  to  the 
numerous  necessary  transactions  involved  in  meeting  the  demands  of 
those  desiring  telephone  service  installations,  each  involving  a 
greater  or  less  expense,  and  which  are  not  involved  by  other  classes 
of  utilities  in  meeting- the  demands  of  their  patrons,  such  expense 
should  not  be  passed  to  permanent  subscribers  through  general 
operating  costs,  but  that  the  utilities  should  be  permitted  to  retain 
j)ermanently  the  installation  charge,  which  is  fixed  at  $3.50  in  all 
cases  except  retention  of  installed  instruments  which  was  fixed  at 
$1.50. 

In  Re  Green,  Decision  No.  7100,  Application  No.  4839,  Feb.  5, 
19S0,  the  California  Commission  held  that  a  half-mile  exchange 
area  was  too  small  for  a  telephone  utility  serving  an  unincorporated 
community  and  a  one-mile  exchange  area  was  established  with  mile- 
age rates  for  subscribers  receiving  service  outside  of  such  district. 

In  Re  Green,  Decision  No.  7100,  Application  No.  4839,  Feb.  5, 
1920,  the  California  Commission  refused  to  permit  a  telephone  com- 
pany to  establish  a  charge  of  10  cents  per  call  for  the  purpose  of 
eliminating  annoyance  due  to  use  of  private  phones  by  nonsubscrib- 
ers,  it  being  suggested  th^t  if  such  practice  is  not  desired  by  sub- 
scribers, they  should  deny  tlie  use  of  their  phones  to  outsiders. 

In  Re  Loogootee  Teleph.  Co.  No.  5404,  Aug.  17,  1920,  the  Indi- 
ana Commission  said :  ^'Petitioner  also  prays  authority  to  establish 
a  charge  of  5  cents  for  each  call  over  its  line  by  parties  not  sub- 
scribers to  its  service,  same  to  be  charged  against  the  subscriber  from 
whose  residence  or  place  of  business  the  call  is  made.  While  the 
Commission  recognizes  that  the  use  by  nonsubscribers  of  phones  of 
subscribers,  thus  avoiding  the  necessity  of  paying  for  service,  consti- 
tutes a  serious  abuse,  it  is  inclined  to  the  opinion,  from  its  study 
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of  similar  situations,  that  the  establishment  of  such  a  charge  would 
create  endless  difficulties  and  controversies,  and  that  efEective 
enforcement  of  such  a  charge  would  be  practically  impossible.  Peti- 
tioner should  establish  a  rule  limiting  its  service  to  subscribers  and 
their  families  or  employees,  and  providing  that  continued  violation 
of  such  a  rule  will  constitute  grounds  for  removal  of  service." 

In  Be  Mankato  Citizens  Teleph.  Co.  Aug.  23,  1920,  the  Minne- 
sota Commission  said:  "The  Commission  does  not  approve  of  the 
policy  of  charging  all  subscribers  a  rental  rate  which  will  absorb 
the  expense  of  furnishing  long  distance  service  to  a  few.  A  reason- 
able charge  for  long  distance  service  will  have  a  tendency  to  curtail 
the  number  of  trivial  messages  for  those  of  more  importance  and 
will  place  the  cost  of  such  service  upon  the  user  where  it  justly  be- 
longs.^' 

In  Public  Service  Commission  v.  Kinloch  Teleph.  Co.  Case  Nos. 
2121,  2128-2136,  2149,  Dec.  15,  1919,  Commissioner  Flad,  of  the 
Missouri  Commission,  in  the  concurring  statement,  said :  "A  charge 
based  upon  the  cost  of  transporting  and  setting  and  fastemng  in 
position  the  telephone  instruments  owned  by  the  company,  and 
attaching  the  instruments  to  the  customer's  wiring,  where  such  work 
is  actually  done  by  the  company,  including  the  cost  of  labor  and 
material  for  whatever  wiring  is  done  by  the  company,  at  the  time, 
in  the  building  of  the  customer,  would,  in  my  opinion,  be  eminentFy 
fair  and  equitable.  And  unless  such  a  charge  should  in  any  partic  • 
ular  case  be  deemed  to  unduly  restrict  the  growth  of  the  exchange, 
and  hence  the  saturation  of  the  available  field,  the  assessing  of  such 
reasonable  charges  is  to  be  encouraged,  for,  under  proper  regula- 
tion, they  will  be  reflected  in  a  corresponding  reduction  in  the 
exchange  rates.'^ 

In  Java  Farmers'  Teleph.  Co.  v.  Dakota  Cent.  Teleph.  Co.  (S.  D.) 
Order  No.  4140,  Sept.  4,  1920,  it  is  said:  "This  Commission  has 
held  that  the  maximum  charge  of  25  cents  per  month  or  $3  per  year 
per  subscriber's  station  applies  on  rural  party  lines  having  direct 
connection  with  one  exchange  only;  that  where  a  line  has  direct 
physical  connection  with  two  exchanges  the  maximum  rate  that  may 
be  imposed  at  either  exchange  is  18f  cents  per  month  or  $2.25  per 
year  per  subscriber's  station  for  each  and  every  station  on  the  line 
80  connected ;  and  that  where  a  rural  party  line  is  so  located  that  the 
subscribers. thereon  desire  and  are  in  need  of  a  second  exchange  serv- 
ice, although  such  service  must  be  furnislied  through  a  farm  switch 
or  through  an  exchange,  the  additional  excliange  would  not  be  per- 
mitted to  impose  a  charge  in  excess  of  12 J  cents  per  month  or  $1.50 
per  year  per  subscriber's  station  for  each  station  on  the  line." 

In  Be  United  Teleph.  Co.  U-1897,  May  28,  1920,  the  Wisconsin 
Commission  said:  "The  Commission  has  never  favored  the  adop- 
tion of  different  rates  for  wall  and  desk  telephones  for  business 
P.U.R.1921B. 
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places  in  well  developed  exchanges,  believing  that  the  desk  telephone 
is  practically  standard  equipment  for  business  places  and  the  rates 
should  be  quoted  to  cover  this  class  of  service/^ 

In  Re  Mount  Vernon  Teleph.  Co.  U-1827,  April  30,  1920,  the 
Wisconsin  Commission  said :  "A  charge  of  25  cents  per  month  in 
addition  to  the  regular  rates  has  also  existed  for  desk  equipment. 
The  cost  of  this  equipment  is  slightly  above  that  of  the  wall  type 
and  the  maintenance  cost  is  also  higher  but  we  do  not  look  with 
favor  on  a  charge  as  large  as  this.  We  believe  that  business  sub- 
scribers are  entitled  to  a  desk  telephone  if  they  so  elect  without  fur- 
ther charge  and  that  a  proper  charge  for  residence  and  rural  sub- 
scribers is  15  cents  per  month  additional.  These  charges  will  no 
doubt  decrease  the  revenue  to  some  extent  but  not  in  any  ease  below 
what  will  yield  a  fair  return  on  the  investment.'* 

In  Re  Arkansaw  Teleph.  Co.  U-1857,  April  30,  1920,  the  Wis- 
consin Commission  said :  "As  a  general  rule,  the  Commission  feels, 
and  this  has  also  been  considered  good  telephone  practice,  that  a 
slight  differential  should  prevail  between  the  rates  charged  for  single 
line  subscribers  and  party  line  subscribers  and  also  between  business 
and  residence  subscribers.  It  may  be,  however,  in  the  case  before  us 
thai^  the  number  of  subscribers  receiving  this  higher  class  of  service 
is  very  few  and  that  for  this  reason  such  differentials  are  not  neces- 
sary at  the  present  time.  We  also  feel  that  the  20-cent  charge  pro- 
posed for  nonsubscriber  calls  is  too  high  and  that  the  rate  of  10 
cents  at  present  in  effect  should  be  retained.'' 

h.  Water. 

In  Re  Clifton  Water  &  Improv.  Co.  Docket  No.  1166-E-73,  Deci- 
sion No.  1157,  Nov.  4,  1920,  the  Arizona  Commission,  in  authoriz- 
ing a  change  from  flat  to  meter  rates  for  water,  said :  *^e  are  of 
the  opinion  that  the  placing  of  applicant  company's  business  upon 
a  meter  basis  would  result  in  a  more  equitable  distribution  of  rates 
among  the  consumers,  that  water  would  be  conserved  and  that  the 
pressure  throughout  the  distribution  would  tend  to  become  equal- 
ized." 

In  Re  Wiseman,  Decision  No.  8296,  Application  No.  5369,  Oct. 
28,  1920,  the  California  Commission  said:  "Because  of  the  fact 
that  the  majority  of  applicant's  consumers  use  water  for  only  a  very 
short  period  during  the  year,  it  is  a  difficult  matter  to  equitably  dis- 
tribute the  expense  among  the  consumers.  It  is  apparent  that  the 
few  regular  consumers  requiring  service  throughout  the  year  from  a 
utility  serving  a  summer  resort  district  should  not  be  required  to 
pay  rates  in  excess  of  the  value  of  the  service  which  they  receive, 
to  the  end  that  facilities  to  supply  the  demand  of  those  consumers 
who  require  service  for  only  a  short  period  each  year  mav  be  kept  up 
P.U.R.1921B. 
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and  maintained.  It  appears  fair  that  those  consumers,  requiring 
service  only  during  9  few  .months  of  each  year,  should  pay  a  rat« 
which  embraces  a  readiness-to-serve  charge  covering  the  time  when 
water  is  not  delivered  although  the  utility  stands  ready  to  render 
service  at  any  time  that  it  is  desired." 

In  Ee  Newcastle,  Xo.  5314,  June  21,  1920,  the  Indiana  Commit»- 
sion  said:  "This  Commission  in  previously  issued  orders,  has  con- 
sidered the  justice  of  a  readiness-to-serve  charge  for  private  plant 
installations  especially  for  fire  protection  purposes.  The  city,  with- 
in its  boundaries,  provides  the  usual  fire  protection,  but  if  individ- 
uals or  concerns  desire  to  install  other  fire  protection  there  is  no 
reason  why  the  city,  and  the  patrons  of  the  water  utility;  should  pro- 
vide and  maintain  this  extra  service  free  of  cost.  This  Commission 
has  decided  in  Commercial  Club  v.  Terre  Haute  Waterworks  Co. 
P.U.I1.1916B,  180,  205,  that  'this  special  benefit  to  the  private  prop- 
erty owner^  over  and  above  what  the  municipal  fire  protection  affords 
the  people  in  common,  should  be  paid  by  the  private  user,^  and  that 
a  reasonable  rate  should  be  provided  for  such  service.  Such  a 
charge,  on  a  readiness-to-serve  basis,  has  been  authorized  in  the 
Richmond,  LaPorte,  South  Bend,  Indianapolis,  Terre  Haute,  Shel- 
byville,  and  other  water  rate  case  orders.  The  Wisconsin  Railroad 
Commission  and  other  regulatory  bodies  have  adopted  this  principle 
and  have  authorized  a  readiness-to-serve  charge  based  on  the  size  and 
relative  capacities  of  the  connections  on  the  theory  that  such  charges 
*for  such  private  fire  protection  service  are  undoubtedly  the  most 
logical  bases  to  use.'  (16  Wis.  R.  C.  R.  187,  203,  P.U.R.1915B, 
1005,  1020).  There  are  numerous  Commission  orders  and  court 
decisions  sustaining  such  an  order.  This  Commission  conforms 
therefore  to  accepted  policies  in  putting  into  effect  a  schedule  of 
rates  for  private  fire  protection  service.'* 

In  Re  Mt.  Vernon  Water  Works  Co.  No.  5031,  Aug.  27,  1920,  the 
Indiana  Commission,  in  criticising  the  step  rates  of  a  water  utility, 
said:  "There  is  sound  argument  for  low  rates  for  large  consump- 
tion, but  the  large  consumer  should  pay  for  his  first  thousand,  and 
every*  other  thousand  gallons,  the  same  rate  for  that  amount  of  water 
paid  by  all  other  patrons.** 

In  Re  Nobtesville  Water  &  Light  Co.  No.  5087,  Oct.  26,  1920, 

the  Indiana  Commission,  in  speaking  of  the  earnings  of  a  water 

company,  said  that  the  fire  hydrants  yielded  too  small  a  proportion 

of  petitioner's  revenue,  and  that  this  conclusion  follows  from  the  fact 

that  fire  hydrant  revenue  is  only  27  per  cent  of  the  total,  whereas 

studies  made  by  this  and  other  Commissions  show  that  fire  hydrant 

revenues  should  be  between  40  and  60  per  cent  of  the  total,  due  to 

the  large   investment  in  distribution   system   and   other   property 

required  to  furnisli  fire  protection,  and  also  to  the  constant  readiness 

to  serve  at  high  pressure  required  of  the  company/* 
P.UJ1.1921B. 
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NEW  YORK  COURT  OP  APPEALS. 

PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT 

V. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY. 
(230  N.  Y.  149,  129  N.  E.  455.) 

ConatUuHonal  law  —  State  control  —  Suspension  under  tear  powers. 

1.  The  rights  of  owners  over  property  and  the  rights  and  powers 
of  states  over  railroads  were  merely  suspended  and  not  lost  during  Fed- 
eral control  under  war  powers. 

BaUroads  — >  Transportation  Act  —  State  control, 

2.  The  Federal  Transportation  Act  provides  that  rates  established 
by  the  Federal  Government  should  continue  until  changed  by  state  or 
Federal  authority. 

Bates  —  Transportation  Act  »  Power  of  Commission, 

3.  The  Public  Service  Commission  has  authority  within  the  mean- 
ing of  the  Federal  Transportation  Act,  to  change  intrastate  railroad 
rates  after  the  return  of  the  railroads  to  state  control. 


Bailroads  —  Federal  control  —  War  powers. 

Discussion  of  powers  of  Congress  to  take  property  under  its  war 
powers,  p.  685. 

Bailroads  —  Return  to  sUUe  control  —  Effect, 

Discussion  of  plan  of  readjustment  after  the  return  of  railroads  to 
state  control,  p.  686. 

Bailroads  —  Discrimination  —  Interstate  Commerce  Commission. 

Discussion  of  powers  of  Interstate  Commerce  Commission  to  pre- 
vent discrimination  by  railroads  between  interstate  and  intrastate  traf- 
fic, p.  687. 

(Chase,  J.,  dissents  in  part.) 

[December  10,  1920.] 

Appeal  from  an  order  of  the  Appellate  Division  reversing  an 
order  of  the  Special  Term,  which  refused  to  enforce  an  order  of 
the  Public  Service  Commission  directing  the  defendant  to  re- 
store the  intrastate  rates  enforced  prior  to  Federal  conth)l; 
order  affirmed. 

Appearances:  Eobert  E.  Whalen,  of  Albany,  for  appellant; 
Ledyard  P.  Hale,  of  Albany,  and  Charles  D.  Newton,  Attorney 
General  (Edward  G.  Griffin,  of  Albany,  of  counsel),  for  respond- 
ent. 
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Andrews,  J.:  By  its  charter  and  by  §  57  of  the  Kailroad 
Law  (Consol.  Laws,  c.  49),  the  rate  for  way  passengers  on  the 
New  York  Central  Railroad  between  Albany  and  Buffalo  is  lim- 
ited to  2  cents  a  mile.  Because  of  the  Transportation  Act  of 
1920  (41  Stat.  456)  the  company  exacts  and  claims  the  right  to 
exact  a  greater  sum.  After  a  hearing,  on  June  15,  1920,  the 
Public  Service  Commission  directed  the  defendant  to  restore  the 
2-cent  rate  on  and  after  September  1,  1920.  The  latter  refused 
to  comply  with  this  order  and  proceedings  were  instituted  in 
.  the  Supreme  Court  by  the  Commission  to  obtain  relief.  These 
proceedings  are  now  before  us  for  review. 

On  December  28,  1917,  under  authority  of  an  act  of  Congress 
the  President  entered  into  "possession,  use,  control  and  opera- 
tion" of  the  Xew  York  Central  Eailroad  and  later  fixed  a  rate 
of  fare  upon  that  road,  for  all  passengers,  at  3  cents  a  mile. 
This  action  was  not  justified  by  any  of  the  ordinary  rules  of 
law.  It  can  be  sustained  solely  as  the  exercise  of  the  war  powers 
of  the  United  States.  And  these  powers  are  not  limited  by  these 
ordinary  rules.  They  are  not  bounded  by  any  specific  grant  of 
authority.  They  are  not  unlike  what  in  the  states  we  call  the 
police  power,  but  the  police  power  raised  to  the  highest  degree. 
They  are  such  powers  as  are  essential  to  preserve  the  very  life 
of  the  nation  itself.  When  requisite  to  this  end  the  liberty  of 
the  citizen — ^the  protection  of  private  property — the  peace-time 
rights  of  the  states  must  all  yield  to  necessity. 

[1]  That  the  Federal  Control  Act  (TJ.  S.  Comp.  St.  1918, 
TJ.  S.  Comp.  St.  Ann.  Supp.  §§  3116fa-3115fp)  was  a  proper 
exercise  of  these  powers — that  as  incident  to  the  control  of  the 
roads,  the  question  of  fares  intra  as  well  as  interstate  was 
lodged  exclusively  in  the  President — ^has  been  held  by  the  Su- 
preme Court.  Northern  P.  R  Co.  v.  North  Dakota,  250  U.  S. 
135,  P.tJ.R.1919D,  705,  39  Sup.  Ct.  Rep.  502,  63  L.  ed.  897. 
The  owners,  however,  did  not  lose  'their  property.  Their  rights 
over  it  were  suspended.  And  so  as  to  the  states.  Any  regula- 
tions they  might  have  made  as  to  the  operation  of  the  roads,  any 
powers  they  possessed  over  intrastate  traflSc,  any  contract  obli- 
gations vested  in  them,  were  merely  suspended  while  the  genesNil 

government  was  in  possession. 
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The  time  came  when  the  necessity — the  basis  of  the  war  power 
— ceased.  The  roads  were  to  be  returned  to  their  owners;  the 
states  were  once  more  to  exercise  their  accustomed  authority. 
Yet  the  process  of  readjustment  was  complex.  And  the  power 
to  seize  the  roads  carried  with  it  such  reasonable  power  as  was 
needed  to  bring  about  that  readjustment  in  an  orderly  and  equi- 
table manner.  The  government  had  operated  competing  roads 
as  part  of  one  system.  It  had  distributed  cars  as  its  needs  re- 
quired. It  had  increased  the  wages  of  employees.  It  h^d  fixed 
the  rates  of  fare  both  interstate  and  intrastate.  The  public  good. 
*  required  that  the  normal  state  of  affairs  should  be  re-established 
with  the  least  possible  disturbance.  Congress  was  well  within 
its  rights,  therefore,  when  it  provided  that  the  tariffs  in  force 
on  February  29,  1920,  should  continue  imtil  thereafter  changed 
by  state  or  Federal  authority,  respectively,  or  pursuant  to  author- 
ity of  law,  and  in  no  case  should  be  reduced  before  September  1, 
1920,  without  the  approval  of  the  Interstate  Commerce  Com- 
mission. 

[2]  Obviously,  the  purpose  of  this  clause,  so  far  as  the  states 
were  concerned,  was  to  maintain  fares  until  September  1st  and 
thereafter  until,  in  view  of  possible  new  conditionsj  affirmative 
action  was  taken  by  the  state  authorities.  The  thought  was  that 
in  many  instances  local  rates  had  been  fixed  by  local  Commis- 
aions  with  a  view  to  costs  and  earnings  as  they  existed  prior  to 
1917.  Let  them  act  if  they  desired  to  restore  the  old  rates.  It 
is  equally  obvious  that  when  such  action  was  taken  is  immaterial, 
if  the  actual  reduction  did  not  take  effect  until  September  1st 
In  a  case  like  that  of  the  defendant,  where  the  rate  is  a  condi- 
tion of  the  charter,  or  in  a  case  where  the  rate  is  fixed  by  statute, 
there  would  seem  to  be  less  purpose  in  such  a  provision..  Possi- 
bly it  seemed  wise  in  all  cases  to  give  the  roads  formal  warning 
of  reversion  to  the  old  state  of  affairs  and  an  opportunity  to 
make  and  file  the  necessary  tariff  schedules.  In  any  event,  Con- 
fess made  no  exception  to  the  general  rule. 

[3]  Therefore,  the  New  York  Central  Eailroad  Company 
might  continue  existing  rates  until  some  change  was  required  by 
the  state  or  Federal  authorities  or  pursuant  to  authority  of  law, 
or,  as  we  construe  the  language  as  it  affects  New  York,  by  th# 
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action  of  the  Interstate  Commerce  Commission,  or  the  Public 
Service  Commission,  within  the  limits  of  their  respective  pow- 
ers, or  by  the  action  of  somebody  having  jurisdiction  over  the 
railroad  and  the  subject-matter  of  rates.  Such  action,  however, 
has  now  been  taken.  As  we  have  said,  the  obligation  of  the 
defendant  to  carry  way  passengers  for  2  cents  a  mile  has  not 
been  destroyed.  It  was  temporarily  suspended.  It  was  always 
subject  to  this  possibility  under  the  war  power,  if  it  became  nec- 
essary. But  when  the  suspension  ceases,  it  revives  with  all  its 
original  force.  The  suspension  does  cease,  in  the  language  of 
the  statute,  when  the  3-cent  rate  is  "changed  by  state  authority.'' 
That  authority  over  intrastate  rates  is  the  Public  Ser\'ice  Com- 
mission. Any  charge  made  by  a  public  service  corporation  in 
excess  of  that  allowed  by  law  is  prohibited.  Public  Service  Com- 
missions Law  (Consol.  Laws,  c.  48),  §  26.  And  if  the  commis- 
sioners shall,  after  a  hearing,  be  of  the  opinion  that  any  fare 
demanded  is  in  violation  of  any  provisions  of  law,  it  may  deter- 
mine the  proper  fare  to  be  thereafter  charged.  Section  49. 
This  is  precisely  what  the  Commission  has  done.  True,  the  de- 
fendant hitherto  was  authorized  to  charge  3  cents  a  mile  for  local 
fares  between  Albany  and  Buffalo.  In  a  sense  that  fare  "was 
allowed  by  law;"  but  the  law  our  statute  refers  to  is  our  law 
still  in  existence,  having  all  its  ancient  force  when  the  war  pow- 
ers of  the  United  States  cease.  And  they  do  cease  when  our 
Commission  acts. 

The  special  term,  therefore,  should  have  granted  appropriate 
relief  to  the  respondent,  and  we  should  now  affirm  the  action  of 
the  appellate  division,  unless  we  are  to  be  controlled  by  a  further 
consideration.  By  stipulation  there  have  been  placed  before  us 
an  order  made  on  November  13,  1920,  by  the  Interstate  Com- 
merce Commission  directing  the  New  York  Central  and  other 
railroads  to  desist  from  practicing  undue  discrimination  against 
interstate  and  foreign  commerce,  found  to  exist,  and  to  exact 
fares  for  intrastate  traffic  equal  to  fares  established  by  the  Com- 
mission for  interstate  traffic,  the  opinion  and  findings  of  the 
Commission  on  which  this  order  was  based,  and  the  evidence 
taken  before  it.  Although  no  statement  is  made  ars  to  the  pur- 
pose of  these  papers,  probably  the  theory  of  the  appellant  is  that 

this  order  supersedes  all  prior  orders  made  by  the  plaintiff,  and 
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even  if  the  order  of  the  appellate  division  was  right  at  the  time 
it  was  made,  \t^  should  not  now  affirm  it,  and  so  in  effect  direct 
the  defendant  to  do  what  is  no  longer  in  its  power. 

These  papers  were  not  and  could  not  have  been  considered  by 
the  courts  whose  orders  we  review.  They  were  not  in  existence 
when  they  acted.  The  question  arises  how  far  we  should  make 
them  a  basis  for  deciding  various  questions. 

The  New  York  Central  Kailroad  Company  is  engaged  in  in- 
terstate as  well  as  in  intrastate  commerce.  To  the  Interstate 
Commerce  Commission  is  rightfully  confided  the  question  of  in- 
testate fares  and  tariffs.  Primarily  and  independent  of  any 
other  consideration  it  has  not  and  it  cannot  have  any  control 
over  intrastate  fares  as  such.  That  is  a  matter  for  the  state 
authorities.  Except  under  the  war  powers  of  the  United  States, 
any  attempt  to  vest  in  it  jurisdiction  over  what  are  solely  and 
exclusively  intrastate  rates  would  fail.  It  may  be  that  under  the 
guise  of  fixing  such  rates  the  state  may  not  discriminate  against 
interstate  commerce.  To  permit  it  w"Ould  make  the  state  su- 
preme over  all  traflSc.  It  would  nullify  the  power  over  interstate 
commerce  confided  by  the  Constitution  to  the  National  Govern- 
ment. If  such  discrimination  exists  in  fact,  the  Commission 
may  have  the  power  to  correct  the  evil,  even  if  to  effect  the  result 
it  requires  a  state  rate  to  be  so  raised  as  to  equal  the  rates  fixed 
by  it  for  the  like  interstate  service.  Houston,  E.  &  W.  T.  R.  Co. 
V.  United  States,  234  U.  S.  342,  34  Sup.  Ct.  Rep.  833,  58  L.  ed. 
1341 ;  Transportation  Act  of  1920,  §  416. 

The  Interstate  Commerce  Commission  has  found  that  as  re- 
gards intrastate  rates  in  New  York  undue  discrimination  against 
interstate  commerce  does  exist.  From  their  opinion  it  may  b« 
argued  that  this  finding  is*  based,  in  part  at  least,  upon  the  theory 
that  it  may  establish  a  scale  of  intrastate  rates  sufficiently  high 
to  enable  the  carrier  to  earn  a  fair  return  upon  combined  inter* 
and  intrastate  business. 

The  authority  of  the  Commission  as  now  exercised  has  been 
widely  questioned.  Yet  whether  its  action  was  justified  by  such 
a  decision  as  Houston,  E.  &  W.  T.  R.  Co.  v.  United  States,  supra, 
or  by  §  416  of  the  Transpoi^-ation  Act;  how  far  and  when  intra- 
state rates  may  be  regulated  by  Federal  authority;  the  effect  of 
the  order  of  the  Commission;  whether  in  making  it  the  Commis- 
sion acted  in  a  quasi  judicial  capacity  (People  ex  rel.  Cmitral 

P.U.R.1921B. 


Digitized  by 


Google 


PUBLIC  SERVICE  COMMISSION  v.  NEW  YORK  CENT.  R.  CO.  689 

Park,  N.  &  E.  R.  R  v.  Willcox,  194  N.  Y.  383,  87  X.  E.  517), 
or  purely  as  a  branch  of  the  legislature  (Prentis  v.  Atlantic 
Coast  Line  Co.  211  U.  S.  210,  29  Sup.  Ct.  Kep.  67,  53  L.  ed. 
150;  Louisville  &  X.  R.  Co.  v.  Garrett,  231  U.  S.  298,  34  Sup. 
Ct.  Rep.  48,  58  L.  ed.  229 ;  Wadlev  Southern  R.  Co.  v.  Georgia, 
235  U.  S.  651,  P.U.R.1915A,  106,  35  Sup.  Ct.  Rep.  214,  59  L. 
ed.  405)  ;  whether  if  it  acted  in  the  former  capacity  its  determin- 
ation that  facts  existed  upon  which  its  jurisdiction  depends  may 
be  attacked  collaterally  (Ferguson  v.  Crawford,  70  X.  Y.  253, 
265,  26  Am.  Rep.  589 ;  People  ex  rel.  Tweed  v.  Liscomb,  60  N. 
Y.  559,  568,  19  Am.  Rep.  211;  O'Donoghue  v.  Boies,  159  K  Y. 
87,  99,  53  N.  E.  537 ;  People's  Savings  Bank  v.  Wilcox,  15  R.  L 
28,  3  Atl.  211,  2  Am.  St.  Rep.  894;  Xoble  v.  Union  River  L.  R. 
Co.  147  U.  S.  165,  13  Sup.  Ct.  Rep.  271,  37  L.  ed.  123) ;  what 
is  the  effect  of  its  findings  if  it  acted  in  its  legislative  role; 
whether  any  authority  under  §§  416  and  422  is  given  the  Com- 
mission over  intrastate  rates  under  the  theory  of  a  fair  return 
for  the  combined  business  of  a  carrier — none  of  these  questions 
were  presented  to  us  either  orally  or  in  wi'iting^ — still  less  to  the 
special  term  or  the  appellate  division.  Other  questions  as  im- 
portant may  exist.  We  are  unwilling  to  pass  upon  any  of  such 
questions  presented  upon  a  record  made,  in  a  material  part  at 
least,  by  oral  stipulations  in  this  court.  We  intimate  no  opinion 
with  regard  to  any  of  them.  We  leave  the  matter  entirely  open, 
aflSrm  the  order,  and  remit  the  proceedings  to  the  special  term 
of  the  supreme  court,  with  the  right  to  any  of  the  parties  to  apply 
thereto  for  the  purpose  of  opening  the  proceeding  and,  if  such 
application  be  granted,  then  to  offer  in  evidence  the  proceedings 
before  the  Interstate  Commerce  Commission,  the  order  made 
therein,  the  findings  and  evidence  upon  which  the  same  were 
based,  and  any  other  evidence  bearing  upon  the  order  of  the  In- 
terstate Commerce  Commission  which  the  parties  or  any  of  them 
may  see  fit  to  offer,  subject  to  any  objection  that  may  be  made. 
The  order  should  be  affirmed,  with  costs. 

Hiscock,  C.  J.,  and  Collin,  Hogan,  McLaughlin,  and  Crane, 
JJ.,  concur. 

Chase,  J.,  dissents,  except  from  provision  relating  to  modifi- 
cation or  vacation  of  order. 

Order  affirmed. 
P.U.R.1921B.  44 
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NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

EE  ELMIRA  WATER,  LIGHT  &  RAILROAD  COMPANY. 

[Case  No.  7384.] 

Rates  —  Railway  and  electric  —  Contemporaneous  hearings. 

1.  Rates  for  street  railroad  and  electric  lighting  service,  both 
under  one  management  and  in  many  respects  interwoven,  are  properly 
considered  contemporaneously,  although  each  department  stands  upon 
its  own  merits. 

Jurisdiction  —  Restrictive  franchise  —  Railroad  rates. 

2.  The  New  York  Commission,  Second  District,  has  jurisdiction  to 
fix  rates  of  fare  for  a  street  railroad  composed  of  smaller  railroads, 
some  of  which  had  restricting  franchise  provisions  limiting  the  rate 
of  fare,  when  the  final  franchise  to  the  consolidated  road  omitted  all 
mention  of  such  restrictions. 

Valuation  —  Actual  cost  —  Depreciationt. 

3.  A  deduction  for  depreciation  of  railroad  property  valued  on  a 
cost  basis  should  not  exceed  the  amount  of  the  fund  accumulatcKi  to 
cover  depreciation,  where  the  company  has  not  had  an  adequate  return 
on  its  property. 

Valuation  —  WorlHng  capital  —  Amount. 

4.  The  New  York  Commission,  Second  District,  allowed  a  street 
railway  for  working  capital  an  amount  equal  to  the  amount  of  ma- 
terials and  supplies  on  hand. 

Rates  —  increase  —  Probable  increase  in  wages. 

5.  An  increase  in  rates  should  not  be  made  in  anticipation  of  a 
probable  increase  in  wages,  which  increase  is  merely  problematical. 

Return  —  Increased  rates  —  Amtmnt. 

6.  Increased  rates  sufficient  to  yield  an  8  per  cent  return  on  capi* 
tal  invested  were  allowed  a  street  railway. 

Return  —  Transfer  charge  —  Unfair. 

7.  Increased  revenue  for  a  street  railway  should  be  obtained  by  in- 
creased fares  and  not  be  a  charge  for  transfers,  such  a  charge  not  being 
fairly  based  upon  service  rendered. 

[January  25,  1921.] 

Application  for  increased  street  railway  fares  and  charge  for 
transfers;  increased  fares  allowed  and  charge  for  transfei-s  denied. 

Appearances:  Michael  Danaher,  Corporation  Counsel,  for 
City  of  Elmira ;  Jesse  S.  Kellogg,  Village  President,  for  Village 
of  Horseheads;  Beekman,  Menken  &  Griscom  (by  M.  G.  Bogiie), 
New  York  city,  for  Elmira  Water,  Light  &  Railroad  Company. 

Kellogg,  Commissioner:    The  petitioner  here  owns  and  op- 
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erates  most  of  the  public?  utilities  in  the  city  of  Elmira.  It  is 
primarily  a  lighting  company,  but  it  has,  under  provisions  of 
statute  probably  enacted  for  its  benefit,  extended  its  activities 
to  include  other  public  utility  operations. 

In  addition  to  supplying  electric  light  and  power  to  this  large 
municipality,  it  operates  the  local  street  railroad,  which  not 
only  furnishes  transportation  within  the  city  but  Extends  into 
the  suburbs  and  also  operates  an  interurban  line.  It  owns  an 
artificial  and  a  natural  gas  plant,  the  former  at  present  not 
being  in  use.     It  formerly  supplied  water  to  the  city. 

Shortly  prior  to  the  filing  of  this  petition,  the  company  had 
filed  a  tariff  increasing  its  rates  for  electric  light,  against  which 
the  city  authorities  filed  a  complaint,  on  which  complaint  hear- 
ings were  instituted  by  this  Commission.  After  that  complaint 
had  been  filed,  the  company  filed  this  petition  asking  for  an  in- 
crease in  the  rates  which  it  might  be  permitted  to  charge  upon 
its  railroad. 

At  the  outset,  it  contended  that  the  operations  should  be  con- 
sidered together,  that  inasmuch  as  it  was  an  electric  lighting 
company  with  railroad  powers,  its  railroad  operations  should 
be  considered  as  incidental  to  its  electric  lighting  business,  and 
its  needs  should  be  considered  as  a  whole. 

The  sitting  Commissioner,  resting  upon  his  interpretation 
of  the  decision  of  the  court  of  appeals  in  Municipal  Gas  Co.  v. 
Public  Service  Commission,  225  X.  Y.  89,  P.U.R.1919C,  364, 
121  N.  E.  772,  and  other  decisions,  held  that  the  utilities  were 
entirely  separable,  and  that  the  claims  as  to  each  must  stand 
upon  their  respective  merits;  that  the  consumers  of  electric  light 
and  power  should  not  be  called  upon  to  pay  higher  rates  by  rea- 
son of  the  fact  that  the  railroad  operations  were  not  yielding 
an  adequate  revenue,  nor  on  the  other  hand  should  the  trolley 
passengers  pay  a  fare  more  than  sufficient  to  maintain  that  in- 
dustry because  the  electric  lighting  consumers  were  not  paying 
an  adequate  price  for  Service  furnished  to  them. 

This  ruling,  the  propriety  of  which  was  and  presumably  still 
is  challenged  by  the  company,  required  the  separate  considera- 
tion and  determination  of  the  two  proceedings.  It  became  ap- 
parent at  the  outset  that  the  company,  having  made  effective 
by  filing  a  tariff  the  increase  of  electric  lighting  rates,  which  it 
was  able  to  collect^  notwithstanding  the  complaint  filed  with 
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the  Commission,  was  naturally  in  no  great  haste  to  determine 
that  proceeding,  which  might  perhaps  result  in  a  diminution 
of  the  rate  and  consequent  lessening  of  revenues. 

On  the  other  hand,  the  company  could  make  no  increased 
charge  to  passengers  upon  its  trolley  lines  without  the  order 
of  the  Commission.  It  was,  therefore,  manifestly  to  the  inter- 
est of  the  company  to  expedite  the  railroad  case,  and  there  was 
no  object  for  expedition  as  to  the  case  involving  the  electric 
light  rates. 

The  position  of  the  city  was  converse.  It  was  anxious  to 
t<?rminate  the  electric  light  case  in  the  hope  that  the  rates  might 
be  diminished;  and  on  the  other  hand,  it  had  no  object  in  clos- 
ing the  railroad  case  during  the  pendency  of  which  the  pro- 
posed increased  fares  could  not  be  collected. 

This  diversity  of  interest  as  to  procedure  in  the  separate  cases 
developed  early  in  the  hearings.  Thq  company  was  able  prompt- 
ly to  prepare  schedules  for  submission  to  the  Commission  on 
the  hearings  in  the  railroad  case,  an  ability  which  seemed  de- 
cidedly limited  when  the  electric  light  case,  although  earlier 
instituted,  came  up  for  consideration. 

In  this  peculiar  situation  it  seemed  fair  to  the  sitting  Com- 
missioner, and  it  was  so  determined,  that  neither  case  would  be 
reported  to  the  Commission  for  decision  until  both  were  com- 
pleted. And  although  the  railroad  case  has  been  for  some  time 
submitted,  it  has  not  been  presented  for  determination  in  view 
of  the  pendency  of  the  electric  light  case. 

The  latter  matter  has  now,  however,  been  submitted  so  far 
as  the  company  is  concerned,  and  awaits  the  filing  of  the  reply 
brief  of  the  city  for  final  action.  There  is  no  reason  why,  there- 
fore, further  delay  should  result  from  the  reasons  suggested. 

[1]  Another  reason  why  the  cases,  although  each  must  stand 
on  its  own  merits,  should  be  considered  contemporaneously, 
arises  from  the  fact  that  the  power  for  the  railroad  operations 
is  supplied  by  the  electric  light  power  plant.  There  is  a  joint 
management  and  superintendency  of  the  two  industries,  and 
in  many  respects  the  operations  of  the  two  industries  are  inter- 
woven. So  that  it  became  apparent  at  the  outset  it  would  be 
proper  not  to  decide  either  until  the  evidence  in  both  was  fully 
submitted,  as  the  evidence  in  either  proceeding  might  aflFect  the 

decision  in  the  other:  especially  as  to  allocation  of  property 
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jointly  used,  as  to  depreciation  of  certain  items  of  property,  as 
to  the  adjustment  of  costs  of  management,  and  various  over- 
heads chargeable  in  part  to  each  utility. 

The  company  submitted  in. these  cases  the  usual  class  of  evi- 
dence, both  oral  and  documentttiry,  tending  to  substantiate  its 
claim  for  increased  fares.  The  city  introduced  no  evidence  on 
the  subject. 

As  in  the  case  involving  the  charges  to  be  made  for  natural 
gas  by  this  company,  lately  pending  before  this  Commission 
[Ke  Elmira  Water,  Light  &  R.  Co.  P.U.R.1920D,  257; 
P.U.R.1920D,  266],  an  examination  of  the  property  was  made 
by  representatives  of  both  sides  to  the  controversy,  in  conjunc- 
tion with  a  representative  of  this  Commission,  and  a  report  of 
this  joint  conference  was  filed  as  an  exhibit  in  the  case. 

The  city  rests  its  claims  as  to  matters  which  should  properly 
be  considered  in  fixing  a  rate  base  and  rate,  upon  its  construc- 
tion of  this  conference  report,  and  in  the  exhibits  introduced  by 
the  company,  and  produced  no  evidence  in  contradiction. 

It  does,  however,  challenge  the  jurisdiction  of  the  Commis- 
sion upon  the  authority  of  the  decisions  in  the  Quinby  and  kin- 
dred cases.  This  is  the  question  which  confronts  us  at  the  out- 
set and  must  be  first  determined. 

The  instances  in  which  the  municipal  authorities  of  the  city 
of  Elmira,  in  granting  consents  to  occupy  the  streets  of  that 
municipality,  imposes,  as  a  condition  of  sueli  consent,  restric- 
tive provisions  as  to  the  amount  of  fare  to  be  collected,  are  in- 
frequent. 

The  petitioner  here  has  succeeded  to  the  rights  of  the  Elmira 
&  Horseheads  Railroad  Company,  the  West  Water  Street  Rail- 
road Company,  the  Maple  Avenue  Railroad  Company,  and  the 
West  Side  Railroad  Company  of  Elmira,  New  York. 

In  none  of  the  franchises  granted  to  either  of  the  first  three 
named  companies  are  there  any  fare  limitations.  The  West 
Side  Railroad  Company  of  Elmira,  Xew  York,  was  formed  in 
1896  by  a  consolidation  of  a  merger  of  the  East  Side  Railroad 
of  Elmira,  Xew  York,  and  another  company  bearing  the  same 
name  as  the  consolidated  company,  the  West  Side  Railroad  Com- 
pany of  Elmira,  Xew  York.  These  companies,  the  East  Side 
and  the  West  Side,  acquired  their  rights  simultaneously  and 
were  evidently  associated  enterprises. 

On  August  17,   1891,  the  first  franchises  were  granted  to 
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them  to  occupy  the  streets.  On  December  2,  1891,  and  on  May 
15,  1893,  additional  consent-s  were  granted  to  both  companies. 
On  April  8,  1894,  a  still  further  consent  was  granted  to  the 
West  Side  Company.  In  none  of  these  francbises  were  there 
.any  fare  restrictions  except  thoSfe  granted  on  August  17,  1891. 

These  franchises,  contemporaneously  granted,  contained  al- 
most the  same  conditions  throughout,  and  usually  in  the  identi- 
cal words.  The  descriptions  of  the  streets  to  be  occupied  by 
the  respective  companies,  of  course,  varied.  Aside  from  this, 
the  only  other  difference  seems  to  be  in  the  provisions  as  to  con- 
straction  and  maintenance  of  the  bridges — the  bridges  men- 
tioned necessarily  varying  on  the  two  lines,  and  the  imposition 
of  the  liability  u.pon  the  West  Side  Company  of  the  payment  of 
$250  and  -^  oi  1  per  cent  of  its  gross  receipts  annually  to  the 
city  of  Elmira. 

Furtlier,  each  franchise  contained  this  provision:  "The  reg- 
ular through  trip  fare,  giving  a  continuous  ride  over  both  the 
East  and  West  Side  roads,  shall  not  be  more  than  five  cents." 

Of  the  many  franchises  granted  to  this  petitioner  and  *its 
predecessors  in  interest,  these  two  alone,  granted  in  1891,  con- 
tained limitations  as  to  rates  of  fare  to  be  charged.  If  nothing 
further  had  occurred  to  modify  the  rights  of  the  parties,  these 
limitations  would  still  be  valid  as  to  the  streets  affected  there- 
by under  the  decision  of  the  Quinby  and  its  successor  cases. 

However,  some  five  years,  later,  after  the  granting  of  the  orig- 
inal franchises  to  these  companies,  and  directly  following  their 
consolidation,  a  resolution  was  passed  by  the  city  council  of 
Elmira,  and  received  the  approval  of  the  mayor.  During  the 
interim,  as  has  been  noted,  several  franchises  were  granted  to 
both  of  these  consolidated  companies  which  contained  no  fare 
restrictions. 

Upon  certain  streets,  described  in  the  franchises  outstanding 
at  the  time  of  the  cotisolidation,  no  railroad  lines  had  been  con- 
structed, and  it  evidently  became  desirable  that  the  rights  of 
the  company  should  be  defined,  and  that  its  liability  to  forfei- 
ture for  nonoperation  in  full  of  the  franchise  granted  be  re- 
moved. It  was  also  apparently  desired  that  tracks  should  be 
constructed  in  other  streets  not  included  in  any  of  the  existing 
franchises. 

To  meet  this  situation  the  resolution  in  question  was  adopted, 
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and  received  the  approval  of  the  mayor.  This  consent  was  du- 
plex in  nature:  first,  it  ratified  and  confirmed  to  the  West  Side 
Railroad  Company  the  right  to  "construct,  operate,  and  use  a 
railroad"  on  certain  streets  where  such  railroad  already  exist- 
ed ;  second,  consent  was  given  to  "construct,  maintain,  and  oper* 
ate  a  street  surface  railroad''  in  the  future. 

Without  distinguishing  between  the  streets  upon  which  pre- 
vious franchises  had  been  given  and  those  as  to  which  rights 
were  gi*an ted  for  the  first  time,  the  consent  describes  at  length 
the  streets  and  avenues  over  which  the  West  Side  Railroad 
Company  should  have  a  right  to  maintain  aiid  operate  its  lines. 
This  description  omitted  certain  streets  contained  in  previous 
franchises.  Having  described  the  route,  the  instrument  pro- 
ceeds as  follows:  "This  consent  is  given  subject  to  and  upon 
conditions  expressed  in  the  consent  to  the  consolidated  company, 
the  West  Side  Eailroad  Company  of  Elmira,  New  York,  by 
the  common  council  of  the  city  of  Elmira,  and  which  are  as 
follows." 

Then  follows  a  list  of  conditions  which  are  in  the  identical 
verbiage  with  a  few  minor  exceptions,  carrying  even  the  same 
numbers  to  the  paragraphs,  as  the  franchise  granted  to  the  West 
Side  Railroad  Company  in  1891,  of  which  the  East  Side  fran- 
chise was  practically  a  duplicate  except  as  stated,  with  the  very 
inarked  difference  that  the  paragraph  limiting  the  fare  was 
wholly  omitted. 

Therefore,  from  this  act  of  the  common  council  in  relocating 
the  lines  of  the  West  Side  Railroad  Company,  and  specifying 
the  conditions  under  which  the  rights  were  to  be  exercised,  copy- 
ing from  the  outstanding  franchises  all  other  conditions,  and 
carefully  and  deliberately  omitting  the  provision  as  to  fare  lim- 
itation, the  conclusion  is  irresistible  that  it  clearly  intended 
to  annul  the  omitted  condition,  and  said  condition  no  longer  had 
force  or  effect. 

[2]  This  action  of  the  municipal  authorities  of  the  city  of 
Elmira,  therefore,  removed  the  only  fare  restrictions  imposed 
upon  the  petitioner,  and  the  jurisdiction  of  this  Commission 
to  proceed  to  a  determination  of  the  case  upon  its  merits  is 
complete. 

Proceeding,  therefore,  to  tEe  merits  of  the  application  for  an 

increase  in  fare,  we  find  our  labors  materially  lightened  by  a 
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consideration  by  this  Commission  of  the  affairs  of  this  railroad 
in  a  previous  application  of  similar  tenor.  In  Horseheads 
Transp.  Protective  Asso.  v.'  Elmira  Water,  Light  &  K.  Co. 
P.U.R.1919A,  44,  the  revenues  and  expenses  of  this  company 
at  that  time  were  carefully  considered  in  their  bearing  upon 
the  rate  of  fare  which  it  was  entitled  to  charge. 

The  decision  in  that  case,  as  well  as  the  application  here, 
affected  only  the  "city  division"  of  the  railroad,  that  is  the  lines 
in  Elmira  city  and  adjacent  localities  which  might  be  termed 
suburbs,  including  Elmira  Heights,  Horseheads,  and  Southport. 
It  excluded  from  conisderation  the  iuterurban  operations  on  the 
"Seneca  Lake  division,"  extending  through  Horseheads  to  Wat- 
kins. 

The  suburban  lines  are  operated  in  zones.  Zone  "A"  includes 
the  city  of  Elmira,  and  also  includes  the  suburban  lines  to  cer- 
tain points  outside  of  the  city.  In  this  zone,  a  fare  of  5  cents 
is  charged.  In  zone  "E,"  in  which  the  village  of  Horseheads 
is  included,  a  fare  of  5  cents  is  charged.  In  other  zones  a  fare 
of  6  cents  is  changed.  There  is,  however,  no  line  of  more  than 
two  zones  in  length,  so  that  the  maximum  charge  at  present  over 
any  entire  line  in  the  "city  division"  is  11  cents. 

In  this  application,  it  is  sou^it  to  increase  the  fare  in  each 
zone  1  cent;  increasing  the  5-cent  fare  to  6  cents,  and  the  6- 
cent  fare  to  7  cents,  resulting  in  an  increase  on  through  trips 
over  two  zones  to  13  cents. 

After  the  first  hearing  in  the  matter  the  company  filed  an 
emended  petition,  asking  that  in  addition  to  the  increases  in 
passenger  fares  sought  in  the  original  petition,  it  also  be  au- 
thorized to  charge  1  cent  for  each  transfer  issued. 

In  passing  upon  this  application,  a  preliminary  survey  of  the 
situation  shows  it  to  be  unnecessary  to  examine  many  of  the 
various  details  which  frequently  arise  in  rate  cases  and  require 
determination  in  order  to  reach  a  just  decision. 

Dispute  arises  as  to  whether  certain  items  should  be  included 
in  the  railroad  department  of  this  utility,  and  the  return  there- 
on borne  by  the  street  car  passengers ;  or  on  the  electric  depart- 
ment, and  the  returns  supplied  by  the  consumers  of  electricity. 
Differences  of  opinion  further  exist  as  to  whether  certain  of 
the  properties  in  question  are  used  or  useful  in  the  railroad 
operations  of  the  petitioner,  or  come  under  the  cat^ory  of  un- 
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used  property  upon  which  the  company  is  not  entitled  to  a  re- 
turn. 

According  to  the  conference  report  of  the  associated  engineers, 
heretofore  referred  to,  the  fixed  capital  of  this  company,  which 
is  not  under  dispute  either  as  to  its  appraisal  cost,  as  to  alloca- 
tion between  departments,  or  as  to  its  usefulness,  was  on  De- 
cember 31,  1919,  the  date  at  which  our  attention  is  directed, 
$1,314,206.44.  The  reserve  for  accrued  depreciation  at  the 
same  time  amounted  to  $308,356.05,  as  shown  by  the  company's* 
report  to  this  Commission. 

Evidence  submitted  by  the  company,  and  not  contradicted 
by  the  city,  tends  to  show  that  as  far  back  as  1901  at  least  this, 
company  has  not  earned  an  adequate  return  upon  its  investment. 

[3]  The  evidence  is  sufficiently  clear  upon  this  point  to  sup- 
port a  finding  that  inasmuch  as  this  valuation  has  been  made 
upon  an  actual  cost  basis,  and  not  upon  present  time  reproduc- 
tion costs,  a  deduction  for  depreciation  should  not  hi  made  for 
rate-making  purposes  beyond  the  amoimt  of  the  fund  accumu- 
lated by  the  company  to  cover  that  item. 

A  more  detailed  and  exhaustive  examination  of  the  figures 
might  and  probably  would  demonstrate  that  some  part  of  this 
fund  for  accrued  depreciation  was  accumulated  at  the  cost  of  a 
less  than  adequate  return  to  the  stockholders  of  the  company, 
nnd  was  not  entirely  contributed  by  the  passengers  in  addition 
to  a  fair  return. 

However  this  may  be,  it  is  certain  that  some  substantial  por- 
tion of  this  fund  should  be  allocated  to  the  "Seneca  Lake  divi- 
sion," which  is  not  now  under  consideration.  But  for  the  pur- 
pose of  making  further  progress  in  our  work,  and  without 
entering  into  the  details  of  these  intricate  computations  unless  it 
becomes  necessary,  let  us  for  the  present  deduct  the  entire 
amount  of  the  depreciation  rcsers-e  from  the  fixed  capital,  and 
we  have  a  balance  of  $1,005,850.30,  which  we  may  take  for 
the  present  as  a  rate  base. 

[4]  A  working  capital  should  be  allowed  to  the  company  at 
least  equal  to  the  amount  of  materials  and  supplies  on  hand  of 
$50,294.  Adding  this  to  the  fixed  capital  we  have  a  rate  base, 
which  under  no  reasonable  contention,  assuming  that  deprecia- 
tion is  not  to  be  deducted,  could  be  Jess  than  $1,056,144.39. 

The  net  operating  revenue  after  payment  of  taxes  for  the  year 
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1919  of  this  "city  division"  was  $72,649:  This  result  does  not 
take  into  consideration  any  deductions  for  the  accumulation  of 
a  reserve  for  depreciation.  The  amount  computed  by  the  com- 
pany, according  to  standards  which  have  been  accepted  by  this 
Commission  at  various  times,  indicates  that  a  proper  annual 
charge  for  reserve  for  depreciation  would  be  $49,990.  This 
would  leave  a  net  operating  income  of  $22,659. 

The  operating  costs  of  1919,  upon  which-  the  foregoing  com- 
putation is  based,  include  very  moderate  wages  of  employees. 
Conductors  received,  upon  an  average,  31.5  cents  and  the  mo- 
tormen  33.2  cents  per  hour.  It  appeared  from  the  evidence 
.  that  the  men  were  demanding  higher  wages,  and  that  it  might 
be  possible  that  the  company  would  have  to  increase  the  scale. 

[S]  If  the  wages  should  be  increased  10  cents  an  hour,  the 
yearly  operating  expenses  would  be  increased  $32,000;  if  15 
cents  an  hour,  they  would  be  increased  $48,000.  Although  these 
wages  paM  are  not  high,  the  increase  is  not  actual  but  prob- 
lematical, and  present  day  conditions  do  not  favor  wage  in- 
creases, and,  therefore,  it  is  not  considered  for  the  purposes  of 
this  proceeding. 

The  additional  fare  increase  requested  of  1  cent  per  passen- 
ger per  zone,  assuming  a  10  per  cent  loss  in  travel,  would  pro- 
duce an  added  revenue,  upon  the  basis  of  the  expenses  of  the 
year  1919,  of  $43,162.  This  added  to  the  proper  net  income 
above  indicated  under  present  conditions  of  $22,659,  would 
produce  a  return,  with  the  requested  increase  in  fares,  of  $65,- 
821. 

[6]  This  would  yield  a  return  of  8  per  cent  on  an  investment 
of  $822,762,  a  sum  lower  by  $233,000  than  the  above  indicated 
minimum  rate  base. 

Even  if  depreciation  in  excess  of  the  reserve  accumulated  to 
cover  it  should  be  deducted,  this  6um  of  $233,000,  together  with 
doubtful  items  which  have  previously  been  eliminated,  which 
might  be  resolved  in  favor  of  the  company,  would  offset  any  de- 
preciation which  could  reasonably  be  deducted.  So  that  even 
with  depreciation  subtracted,  the  return  from  the  proposed  in- 
crease of  fare  would  not  be  excessive. 

As  has  been  noted,  the  company  filed  a  supplementary  peti- 
tion requesting  permission  to  charge,  in  addition  to  the  increased 
fare,  an  additional  1  cent  for  each  transfer  issued.     It  is  esti- 
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mated  this  will  yield  an  additional  return  of  $9,140  annually. 

This  is  urged  not  only  as  a. revenue  measure  by  the  company, 
but  also  to  discourage  fraudulent  practices  in  the  use  of  trans- 
fers by  passengers.  It  is  said  that  in  certain  instances  dishon- 
est passengers  might  use  these  transfers  in  lieu  of  cash  fare  by 
certain  devices,  the  details  of  which  it  is  not  necessary  to  here 
consider.     Xeither  of  these  arguments  is  convincing. 

[7]  If  increased  revenue  be  needed  by  the  company,  it  should 
be  obtained  by  increased  fares  and  not  by  charges  for  transfers. 
Such  charge  is  not  based  either  upon  the  length  of  the  trip,  the 
cost  to  the  company  of  furnishing  the  transportation,  or  the 
value  of  it  to  the  passenger.  It  is  merely  dependent  upon  the 
accident  of  whether  a  passenger  wishes  to  travel  from  and  to 
points  which  are  connected  by  a  direct  line.  The  cost  of  riding 
would  not  be  dependable  upon  those  usual  elements  which  enter  . 
into  rate  making,  but  upon  the  accident  ef  length  and  direction 
of  lines.  Any  line  of  a  company  permitted  to  charge  for  trans- 
fers might  very  readily  be  curtailed  or  otherwise  changed  to  in- 
crease the  cost  to  passengers. 

■Unless  much  greater  emergency  arises  than  is  now  shown  to 
exist  in  this  case,  an  added  charge,  to  the  regular  fare  should 
not  be  made  for  transfer  privileges  as  a  proper  revenue  measure. 
The  word  "transfer,^'  wherever  used  in  the  statute,  means  free 
transfers.  To  charge  for  such  privileges  is  not  consistent  with 
the  general  theory  of  the  law. 

It  is  not  meant  to  be  held  in  this  proceeding  that  such  charge 
should  not  in  any  case  be  made,  but  it  is  merely  determined  that 
this  is  not  such  an  extreme  case  where  such  a  method  of  obtain- 
ing increased  revenues  should  be  resorted  to.    • 

The  failure  of  the  company  to  prevent  fraud  in  the  use  of 
transfers  forms  no  adequate  basis  for  permitting  it  to  charge 
for  privileges  which  the  law  as  a  general  principle  contemplates 
shall  be  free,  and  it  is  far  from  a  certainty  that  the  imposition  of 
the  slight  additional  charge  would  materially  lessen  the  prac- 
tices complained  of. 

An  order  should,  therefore,  be  entered  fixing  the  maximum 
rate  to  be  charged  for  fares  as  requested  in  the  original  peti- 
tion, but  denying  the  allowance, for  an  added  charge  for  trans- 
fers. 

All  concur. 
P.U.R.1921B. 
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RE  PLYMOUTH  TELEPHONE  EXCHANGE. 

[U-2327.] 

Monopoly  and  competition  ^~  Antiduplication  law8  —  Purchase  of 
lines  front  individual  suhs<frihers. 

The  purchase  of  a  telephone  pole  line  o\vned  by  individuals  M-ho 
had  for  several  years  received  service  from  the  company,  does  not  con- 
stitute a  violation  of  the  antiduplication  laws  of  Wisconsin. 

[February  7,  1921.] 

CoMPT^iNT  that  a  telephone  exchange  had  extended  its  lines 
in  violation  of  the  antiduplication  laws;  complaint  dismissed. 

By  the  Commission:  Complaint  having  been  made  by  the 
Cascade  Telephone  Company  to  the  effect  that  the  Plymouth 
Telephone  Exchange  has  extended  its  lines  in  the  towns  of  Ply- 
mouth and  Lyndon,  Sheboygan  county,  Wisconsin,  in  violation 
of  Chapter  610  of  the  Laws  of  1913,  and  the  Commission  being 
satisfied  that  facts  existed  sufficient  to  warrant  a  further  inves- 
tigation and  hearing  with  respect  to  said  matter,  such  hearing 
was  duly  ordered  and  held  at  Plymouth  on  January  6,  1921. 
J.  A.  Pratt  appeared  for .  the  Plymouth  Telephone  Exchange 
and  H.  J.  Eooney  for  the  Cascade  Telephone  Company. 

It  appears  that  the  Citizens  Telephone  Company  of  Sheboy- 
gan originally  constructed  a  toll  line  into  Plymouth,  extending 
about  two  miles  south  of  that  city  and  thence  to  Sheboygan. 
Later  the  Cascade  Telephone  Company  secured  the  right  from 
this  company  to  string  a  circuit  into  Plymouth  on  this  pole 
line.  Also,  certain  parties  living  along  the  road  in  question, 
desiring  service  "from  the  Plymouth  Exchange,  made  arrange- 
ments with  the  Plymouth  Company  whereby  they  would  bear 
the  cost  of  stringing  a  line  on  this  toll  lead  owned  by  the  Citi- 
:^:ens  Telephone  Company  of  Sheboygan  and  pay  whatever  pin 
rental  was  required,  the  Plymouth  Telephone  Exchange  to  fur- 
nish the  instruments  and  maintain  the  line  and  give  them  serv- 
ice at  the  rate  applicable  in  the  city  of  Plymouth.  The  Cascade 
Telephone  Company  also  had  several  subscribers  in  the  terri- 
tory covered  by  the  joint  use  of  the  pole  line.  The  Cascade  Tele- 
phone Company  entered  into  negotiations  in  1919  for  the  pur- 
chase of  the  pole  line  in  question  from  the  Citizens  Telephone 
Company  of  Sheboygan  but  the  transaction  was  not  completed. 

r.U.K.1921B. 
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Later  in  1920,  the  Plymouth  Telephone  Exchange  purchased 
the  pole  line  in  q\iestion  from  the  Citizens  Telephone  Company 
of  Sheboygan,  that  company  reserving  the  right  to  continue  the 
operation  of  its  toll  circuit  over  the  same.  At  about  the  same 
time  the  Plymouth  Telephone  Exchange  aci^uired  from  the  va- 
rious subscribers  who  had  been  served  under  the  arrangement 
above  indicated  their  equity  in  the  lines  in  question  and  pro- 
ceeded to  ser\-e  them  in  the  same  manner  as  its  other  subscribers. 

The  Cascade  Telephone  Company  does  not  in  any  way  ques- 
tion that  the  present  subscribers  of  the  Pljonouth  Telephone 
Exchange  should  be  served  by  that  company  and  apparently 
conceded  the  necessity  for  such  service.  The  sole  contention 
appears  to  be  that  the  Plymouth  Telephone  Exchange  had  no 
right  to  purchase  the  pole  line  in  question. 

The  fact  that  the  individuals  concerned  have,  for  many  years, 
received  service  from  the  Plymouth  Exchange,  even  though 
they  did  furnish  and  claim  ownership  in  d  part  of  the  line,  does 
in  the  judgment  of  the  Commission  establish  the  right  of  the 
Plymouth  Telephone  Exchange  to  consider  the  line  in  question 
as  a  part  of  its  system  within  the  meaning  of  the  antiduplica- 
tion  law.  The  parties  served  by  the  Plymouth  company  were 
not,  of  course,  public  utilities  and  the  only  public  utility  render- 
ing them  ser\;ice  was  the  Plymouth  Telephone  Exchange.  This 
being  the  case,  the  Commission  is  unable  to  find  that  in  the  pur- 
chase of  the  line  in  question,  there  was  any  violation  of  the  pro- 
visions of  Chapter  610  of  the  Laws  of  1913. 

It  is  therefore  ordered  that  the  proceeding  herein  be  and  the 
same  is  hereby  dismissed. 

Dated  at  Madison,  Wisconsin,  this  7th  day  of  February,  1921, 

Railroad  Commission  of  Wisconsin,  Carl  D.  Jackson,  Henry 
R.  Trumbower,  John  S.  Allen,  Commissioners. 


UNITED   STATES   DISTRICT  COURT,   N.   D.   NEW  YORK. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY 

v. 
PUBLIC  SERVICE  COMMISSION. 

[268  Fed.  558.] 
Constitutional  law  —  Deprivation  of  property  —  Rate  reduction. 

1.  An  allegation  that  a  Public  Service  Commission  threatens  to 
P.U.R.1921B. 
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deprive  a  railroad  of  1  cent  per  mile  per  passenger,  its  property  under 
the  Federal  Transportation  Law,  raises  a  questfbn '  of  constitutional 
law. 

Hates  —  StiUe  control  —  Railroads, 

2.  Upon  the  return  of  a  railroad  from  Federal  to  state  control,  a 
state  may  require  a  railroad  to  file  a  rate  schedule  in  conformity  with 
the  law  in  force  prior  to  government  control,  without  enacting  new 
legislation  for  that  purpose. 

(Hough,  Circuit  Judge,  dissents.) 
[August  10,  1920.] 

Motion  for  injunction  restraining  the  Public  Service  Com- 
mission from  enforcing  an  order  lowering  rates  pendente  lite; 
motion  denied. 

Ward,  Circuit  Judge:  The  New  York  Central  Railroad  Com- 
pany filed  its  bill  against  the  Public  Service  Commission  of  the 
state  of  New  York  fcgr  the  second  district,  and  against  its  at- 
torney, alleging  that  the  Commission  had  made  an  order  June 
15,  1920,  requiring  it  to  file,  thirty  days  before  September  1, 
1920,  an  amended  tariff  of  rates,  restoring  its  rates  for  way 
passengers  between  Albany  and  Buffalo,  to  2  cents  a  mile  on  and 
after  that  date,  in  accordance  with  the  law  of  the  state  of  New 
York,  and  had  begun  a  suit  by  the  defendant,  its^  attorney,  in 
the  supreme  court  of  the  state  of  New  York  for  an  injimction 
or  mandamus  compelling  it  to  do  so.  The  bill  further  alleges 
that  the  plaintiff  is  entitled  to  charge  3  cents  a  mile  under  §  208 
(a)  of  the  Federal  Transportation  Law  (41  Stat.  464),  and 
that  the  order  in  question  denies  it  the  equal  protection  of  the 
law  and  deprives  it  of  its  property  in  violation  of  the  Constitu- 
tion of  the  United  States,  and  more  particularly  of  the  Four- 
teenth Amendment  thereof. 

The  answer  of  the  Commission  denies  that  its  order,  or  the 
suit  instituted  by  it  to  enforce  the  order,  violates  the  Fourteenth 
Amendment  and  alleges,  on  the  contrary,  that  the  rate  in  ques- 
tion, is  not  regulated  by  the  Federal  Transportation  Law  at  all, 
but  by  §  7  of  chapter  76  of  the  Laws  of  1853,  authorizing  the 
plaintiff's  consolidation,  and  by  §  57  of  the  Railroad  Law  of 
the  state  of  New  York  (Consol.  Laws,  c.  49),  both  of  which  re- 
quire the  plaintiff  to  charge  not  more  than  2  cents  a  mile  for 
puch  way  passengers.  The  plaintiff  now  moves  for  a  prelimi- 
nary injunction  enjoining  the  Commission  and  its  attorney  from 
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enforcing  or  attempting  to  enforce  the  order  in  question- pcn- 
d^rUe  lite. 

[1]  Obviously,  if  the  contention  of  the  plaintiff  be  right,  a 
constitutional  question  is  raised,  viz.,  whether  it  is  threatened  by 
the  state  authorities  with  being  deprived  of  1  cent  per  mile  per 
passenger,  its  property  under  the  Federal  Transportation  Law, 
and  the  application  for  a  preliminary  injunction  must  be  heard 
by  a  court  constituted  as  required  by  §  266  of  the  Judicial  Code 
(Comp.  St.  §  1243).    A  pure  question  of  law  is  presented. 

The  railroad  company,  by  §  7  of  the  special  act  (chapter  76, 
Laws  of  1853)  authorizing  its  consolidation,  and  by  §  57  of  the 
Railroad  Law  of  the  state  of  •'New  York,  is  required  to  carry 
way  passengers  between  Albany  and  Buffalo  at  a  rate  not  ex- 
ceeding 2  cents  per  mile.  This  rate  was  observed  down  to.  June 
10,  1918,  when  by  virtue  of  General  Order  No.  28,  issued  May 
25,  1918,  by  the  Director  General  of  Eailroads,  under  §  8  of 
the  Federal  Control  Act  of  March  21,  1918  (Comp.  St.  1918, 
Comp.  St.  Ann.  Supp.  1919,  §  3115fh),  the  rate  of  carriage  of 
passengers,  both  interstate  and  intrastate,  was  fixed  at  3  cents 
per  mile.  This  is  a  constitutional  exercise  of  the  war  power 
of  Congress.  Northern  P.  E.  Co.  v.  North  Dakota,  250  U.  S. 
135,  P.U.E.  1919D,  705,  39  Sup.  Ct.  Eep.  502,  63  L.  ed.  897. 

The  Federal  Transportation  Act  of  February  28,  1920,  di- 
rected the  return  of  railroads  theretofore  under  Federal  control 
on  February  29,  1920.    Section  208  (a)  of  that  act  reads: 

Section  208  (a).  ^^ Existing  Rates  to  Continue  in  Effect.  All 
rates,  fares,  and  charges,  and  all  classifications,  regulations,  and 
practices,  in  any  wise  changing,  affecting,  or  determining,  any 
part  or  the  aggregate  of  rates,  fares,  or  charges,  or  the  value  of 
the  service  rendered,  which  on  February  29,  1920,  are  in  effect 
on  the  lines  of  carriers  subject  to  the  Interstate  Commerce  Act, 
shall  continue  in  force  and  effect  until  thereafter  changed  by 
state  or  Federal  authority,  respectively,  or  pursuant  to  author- 
ity of  law;  but  prior  to  September  1,  1920,  no  such  rate,  fare,  or 
charge  shall  be  reduced,  and  no  such  classification,  regulation, 
or  practice  shall  be  changed  in  such  manner  as  to  reduce  any 
such  rate,  fare,  or  charge  unless  such  reduction  or  change  is  ap- 
proved by  the  Commission." 

The  case  turns  entirely  upon  the  construction  of  this  section. 
It  clearly  authorizes  the  states  to  change  the  existing  Federal 
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rates  as  to  intrastate  carriage  on  and  after  !^^arch  1,  1020,  ex- 
cept that  they  cannot  reduce  those  rates  before  September  1, 
1920,  without  the  approval  of  the  Interstate  Commerce  Cora- 
mission.  The  continuance  of  the  Federal  rates  for  six  months 
from  March  1,  1920,  was  coincident  with  the  government's 
guaranty  of  just  compensation  to  the  railroads  for  this  period 
provided  in  §  209,  and  is  a  protection  to  the  government. 

Congress  was  legislating  for  48  states,  some  of  which  we  sup- 
pose had  not  fixed  intrastate  rates  by  legislation  or  by  adminis- 
trative Commissions,  and  therefore  it  was  provided  that  the 
change  of  the  Federal  rates  should  be  made  by  "state  author- 
ity" or  "pursuant  to  authority  of  law."  AVhen  a  state  law  ex- 
isted regulating  the  rates  the  Federal  Control  Act  (Comp  St. 
1918,  Comp.  St.  Ann.  Supp.  1919,  §§  31155a-3115Jp)  did  not 
repeal,  but  merely  suspended,  that  law.  '  Upon  the  termination 
of  Federal  control  the  state  law  continues  to  control  the  rates 
ex  propria  vigore.  See  the  very  analogous  situation  discussed 
in  Tua  v.  Carriere,  117  U.  S.  201,  6  Sup.  Ct.  Rep.  565,  29  L. 
ed.  855,  and  Butler  v.  Goreley,  146  U.  S.  303, 13  Sup.  Ct.  Eep. 
84,  36  L.  ed.  981. 

[2]  It  seems  to  us  incredible  that  Congress  could  have  in- 
tended to  require  a  state  which  had  enacted  such  a  law  to  ex- 
press its  intention  to  continue  its  established  rates  by  enacting 
a  new  law  in  the  same  terms.  Section  48  of  the  Public  Service 
Commissions  Law  of  the  State  of  New  York  (Consol.  Laws,  c. 
48)  authorizes  the  Commission  to  investigate  of  its  own  motion 
any  act  done  or  omitted  to  be  done  by  a  railroad  corporation  '*in 
violation  of  any  provision  of  law."  If,  as  we  hold,  the  existing 
legislation  of  the  state  of  Xew  York  will  change  the  Federal 
rates  by  restoring  the  state's  rate  on  and  after  September  1, 
then  the  plaintiflf  was  bound  to  file  with  the  Public  Service  Com- 
mission an  amended  tariff  in  accordance  therewith  on  or  before 
August  1.  It  was  this  which  the  order  complained  of  required 
the  plaintiff  to  do,  and  the  plaintiff  refuses  and  has  omitted  to 
do  so  in  violation  of  law. 

We  are  told  that  the  case  is  one  of  great  importance,  will  go 
to  the  Supreme  Court,  and  that  no  time  should  be  lost;  there- 
fore, without  saying  more,  the  motion  is  denied. 

Hough,  Circuit  Judge  dissents. 

P.U.R.1921B. 
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CAIilFORNtA  RAHiROAD  COMMISSION. 

EE  SOUTHERN  COUNTIES  GAS  COMPANY. 

[Decision  No.  8099,  Application  No.  5692.] 

Betum  —  Reasonableness  —  Sufficiency  —  Amortization  of  deficits. 

1.  A  gas  company,  which  has  purchased  a  mn-down  plant  at  a  price 
in  excess  of  its  value,  cannot  expect  to  be  allowed  to  amortize  the 
deficit  incurred  during  the  period  immediately  following  the  purchase 
of  the  property  and  before  it  has  adequately  improved  the  property. 

Betum  —  Operating  expenses  —  Amortization  of  abandoned  prop- 
erty. 

2.  A  gas  company  was  permitted  to  amortize  over  a  period  of 
years  the  depreciated  cost  of  production  equipment  which  had  become 
of  no  use  upon  substitution  of  natural  for  artificial  gas. 

Betum  —  Am.ount  —  Natural  gas, 

3.  The  California  Commission  fixed  a  return  for  a  natural  gas 
company  at  8^  per  cent,  this  amount  being  fixed  as  the  average  be- 
tween a  return  of  8  per  cent  upon  the  original  cost  and  9  per  cent 
upon  the  recent  additions  and  betterments. 


Betum  —  Factors  —  Natural  gas. 

Discussion  of  extrahazard  in  natural  gas  business  and  necessity 
for  establishing  contingency  fund,  p.  712. 

[September  13,  1920.] 

Application  for  increase  in  gas  rates;  granted. 

Appearances:  LeRoy  M.  Edwards,  for  Southern  Counties 
Gas  Company ;  H.  F.  Orr,  for  city  of  Ventura ;  Arthur  Blanch- 
ard,  for  city  of  Santa  Paula;  Charles  F.  Blackstock,  for  city 
of*  Oxnard. 

Brundige,  Commissioner:  Southern  Counties  Gas  Company, 
applicant  herein,  requests  authority  for  an  increase  in  its  rates 
for  gas  service  supplied  in  its  Ventura  district.  In  its  petition 
for  such  authority  applicant  alleges  that  since  the  taking  over 
of  the  gas  system  supplying  the  cities  of  Ventura,  Santa  Paula 
and  Oxnard  and  intervening  territory,  it  has  introduced  natural 
gas  in  place  of  the  artificial  gas  formerly  served ;  expended  dur- 
ing the  first  thirteen  months,  ending  March  31,  1920,  approx- 
imately $190,000  in  improvements  and  betterments;  has  made 
large  replacements  and  extensions  to  the  system,  so  that  a  first- 
class  service  is  being  rendered;  that  the  rates  charged  per  1,000 
P.U.R.1921B.  45 
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cubic  feet  are  the  same  as  those  charged  for  artificial  gas  .former- 
ly served;  that  it  has  expended  all  reasonable  effort  to  obtain  a 
dependable  supply  of  natural  gas  and  to  enlarge  the  business 
so  that  an  adequate  return  on  its  investment  could  be  obtained 
from  existing  rates,  but,  owing  to  conditions  existing,  this  has 
been  impossible  and  it  has  operated  at  an  actual  loss  during  the 
entire  period  since  the  property  was  taken  over;  that  the  cost 
of  money  is  in  excess  of  the  8  per  cent  return  generally  allowed 
by  the  Commission,  and  that  due  to  this  fact  and  the  hazard  of 
the  business  of  supplying  natural  gas,  it  should  be  allowed  a  rate 
of  return  in  excess  of  that  normally  allowed  in  order  that  it 
may  finance  the  necessary  additions  and  betterments  to  its  sys- 
tem required  to  continue  a  good  standard  of  service.  It  requests 
further  that  it  now  be  allowed  to  amortize  the  deficit  incurred 
in  the  past  in  addition  to  a  fair  return  upon  its  property. 

The  rates  for  gas  service  for  domestic  purposes  now  in  effect 
in  the  Ventura  division  of  Southern  Counties  Gas  Company, 
and  which  applicant  alleges  are  unremunerative,  are: 

First      2,000  cu.  ft.  per  meter  per  month   $1.25  per  thousand  en.  ft 

Next      3,000  cu.  ft.  per  meter  per  month   1.00  per  thousand  cu.  ft. 

Next      6,000  cu.  ft.  per  meter  per  month 90  per  thousand  cu.  ft 

Next    10,000  cu.  ft.  per  meter  per  month 80  per  thousand  cu.  ft. 

Next    30,000  cu.  ft.  per  meter  per  month 70  per  thousand  cu.  ft 

AH  over  50,000  cu.  ft.  per  meter  per  month 60  per  thousand  cu.  ft. 

Minimum  charge,  $1  per  meter  per  month. 

At  the  hearing  in  this  proceeding,  applicant  submitted  a  pro- 
posed schedule  of  rates  which  it  asks  the  Commission  to  ap- 
prove.   The  rates  so  proposed  for  domestic  service  are  as  follows: 

Consumer  Charge. 
$1.00  per  meter  per  month. 

Consumption  Charge. 

First      2,000  cu.  ft.  per  meter  per  month   $2.00  per  thousand  cu.  ft. 

Next      3,000  cu.  ft.  per  meter  per  month   1.80  per  thousand  cu.  ft 

Next      5,000  cu.  ft.  per  meter  per  month 1.65  per  thousand  cu.  ft 

Next    10,000  cu.  ft.  per  meter  per  month   1.50  per  thousand  cu.  ft. 

All  over  20,000  cu.  ft.  per  meter  per  month  ....     1.40  per  thousand  cu.  ft 

Applicant  requests  no  increase  in  its  industrial  rates,  urging 

that  such  gas  as  it  sells  under  these  rates  is  in  competition  with 

fuel  oil ;  that  at  the  present  time  it  has  a  surplus  of  gas  which  it 

cannot  dispose  of  and  that  a  further  increase  in  industrial  rates 

would  probably  not  result  in  any  increase  in  the  net  revenue  of 

the  company. 
P.U.R.1921B. 
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The  proposed  increase  in  rates  requested  by  applicant  would 
represent,  on  the  average,  an  increase  in  the  cost  of  service  to 
the  consumers  of  approximately  100  per  cent  over  that  under 
the  present  rates  but  would  represent  no  increase  in  the  cost  for 
the  same  service  over  that  for  artificial  gas  as  it  was  charged 
for  prior  to  the  purchase  of  the  system,  owing  to  the  fact  that 
the  natural  gas  served  in  Ventura  has  a  heat  content  in  excess 
of  twice  that  of  artificial  gas. 

Southern  Counties  Gas  Company  purchased  the  gas  proper- 
ties of  the  Southern  California  Edison  Company  serving  the 
towns  in  Ventura  as  of  March  1,  1919.  At  the  time  of  the  pur- 
chase the  properties  were  in  a  very  rundown  condition  due  to 
failure  on  the  part  of  the  Edison  company  to  maintain  the  prop- 
erties or  render  adequate  service,  and,  in  fact,  the  service  of 
artificial  gas  then  rendered  was  so  poor,  due  to  poor  pressure 
conditions,  poor  quality  of  gas  and  interruptions  to  service,  that 
steps  were  being  considered  by  the  municipalities  toward  the  in- 
stallation and  ownership  of  municipal  plants.  The  property 
was  not  only  in  a  bad  physical  condition  but  the  service  was  in 
disrepute. 

The  property  had  also  been  operated  at  a  loss  during  the 
I)eriod  prior  to  the  transfer  and  no  apparent  attempt  had  been 
made  by  the  predecessors  toward  either  rendering  adequate  serv- 
ice or  obtaining  such  rates  as  would  result  in  a  reasonable  re- 
turn. Upon  the  taking  over  of  the  property  by  applicant  at  a 
price  which  the  Commission  could  not  consider  as  reasonable, 
applicant  introduced  natural  gas,  which  resulted  almost  imme- 
diately in  a  reduction  in  the  cost  of  service  to  the  consumers  of 
approximately  fifty  per  cent  at  a  time  when  practically  all  other 
commodities  were  increasing  in  price. 

Applicant  commenced  the  rehabilitating  of  the  properties  and 
has  expended  in  gross  additions  and  betterments  since  that  date 
in  excess  of  $200,000;  has  negotiated  with  local  oil  companies 
and  obtained  a  fairly  adequate  supply  of  natural  gas  for  domes- 
tic purposes;  has  improved  the  quality  of  the  service  imtil  at 
the  present  time  a  very  high  grade  of  gas  service  is  being  ren- 
dered in  the  district.  This  improved  service  has  been  made  at 
a  large  cost  to  the  applicant  due  to  the  necessity  of  replacing  a 
large  proportion  of  the  gas  mains,  the  repairing  of  services  and 

meters  and  a  general  overhauling  of  the  entire  plant.    The  reo- 
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ord  conclusively  shows  that  applicant  has  exerted  every  reason- 
able effort  to  render  good  service  to  its  consumers.  It  is  en- 
titled,  under  the  circumstances,  to  a  fair  return  for  its  ser\'ice. 
The  historical  cost  of  the  property  of  applicant  at  the  time  it 
was  taken  over  on  March  1,  1919,  was  reported  in  Application 
ITo.  4440  as  $228,343.80,  while  the  depreciated  historical  re- 
production cost  was  at  that  tinie  found  to  be  $147,286.  The 
historical  cost  new  above  set  forth  plus  the  net  additions  and 
betterments  to  capital  results  in  an  average  rate  base  for  the 
period  ending  March  31,  1920,  of  $355,757.70.  The  operating 
levenues  and  expenses  for  the  same  period  are  as  follows : 

Bevenue,  March  1,  1919,  to  April  30,  1920 $63,220.00 

Total  operating  expenses    74,2B2.00 

X>efieit $11,062.00 

If  depreciation  and  interest  charges,  based  upon  the  average 
cost  of  money  to  applicant  of  6.9  per  cent,  be  computed,  the  def- 
icit is  increased  during  the  period  as  follows: 

Depreciation $11,707.00 

Interest    26,592.00 

Total  deficit $49^1.00 

tl]  Applicant  estimates  that  up  to  June  30,  1920,  it  will  have 
failed  to  earn  the  average  cost  of  money  on  the  property  by  the 
iimount  of  $57,000,  and  urges  at  this  time  that  it  be  allowed  to 
amortize  this  deficit  in  rates  to  be  collected  from  the  consumers 
over  a  period  of  five  years. 

Applicant  should,  if  possible,  be  allowed  to  amortize  any  rea- 
floiiAble  deficit  which  was  incurred  in  the  rendering  of  service. 
In  this  particular  instance  it  does  not  appear  reasonable  that 
applicant  should  be  allowed  to  amortize  the  deficit  incurred  dur- 
ing the  period  immediately  following  the  purchase  of  the  prop- 
erty. 

At  the  time  the  property  was  purchased  the  service,  consid- 
ered in  the  broader  sense,  was  far  below  standard;  in  fact,  the 
company  then  serving  was  in  disrepute,  justly,  for  the  treatment 
it  had  given  the  public  The  value  of  the  property  at  the  time 
of  purchase  was,  therefore,  less  than  the  depreciated  cost  of  the 
property.  Applicant  purchased  the  property  when  it  was  in  a 
condition  which  would  justify  no  increase  in  rates  until  service 
was  improved,  and  it  should  have  contemplated  in  the  purchase 

P.U.R.1921B. 
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of  that  property  a  deficit  which  would  have  to  be  incurred  be- 
fore it  could  justly  claim  a  reasonable  return.  In  this  particu- 
lar instance  it  appears  that  at  least  a  six  months'  period  elapsed 
after  the  purchase  of  the  property  before  the  service  was  ade- 
quately improved  and  the  company  in  a  position  to  be  entitled 
to  a  reasonable  return  upon  its  investment. 

Applicant's  claim  for  amortization  of  deficit  should  be  modi- 
fied, therefore,  by  the  deduction  of  all  losses  occurring  during 
the  first  six  months  of  operation  after  the  acquisition  of  the 
property.  These  losses  must  be  absorbed  by  the  company  where 
it  has  paid  more  for  the  property  than  it  was  reasonably  worth. 
During  the  remaining  period,  applicant  has  rendered  good  serv- 
ice and  it  would  appear  that  the  losses  which  have  been  incurred 
up  to  the  effective  date  of  the  rates  which  are  to  be  fixed  herein 
should  be  refunded  to  applicant  through  the  rates  to  be  charged 
if  such  can  be  done  and  still  maintain  rates  which  are  reason- 
able. The  exact  deficit  cannot  be  determined  until  analysis  of 
the  books  has  been  made  after  the  rates  herein  fixed  have  been 
put  in  effect.  However,  based  upon  the  company  receiving  its 
out-of'pocket  cost,  including  depreciation  and  the  cost  of  money 
at  6.9  per  cent,  a  deficit  of  approximately  $35,000  will  exist. 

An  analysis  of  the  capital  additions  and  betterments  of  appli* 
cant  together  with  estimates  of  additions  and  betterments  to 
cover  an  average  year  ending  March  31,  1920,  which  has  been 
set  forth  in  applicant's  exhibit,  together  with  an  estimate  of  de- 
preciation for  a  twelve  months'  period,  based  upon  the  evidence 
herein,  is  as  follows: 

Southern  Counties  Qas  Companj^ — Ventura  District, 
Summary  of  Rate  Base,  Year  Ending  March  31,  1921. 


Historical 
Cost  New. 

Depreciation 
Annuity — 
6  per  cent 

Sinking-FuDd 
Basisw 

Organization  and  franchise    

$2,139.00 

10,940.65 

781.00 

197,437.03 

171,394.83 

7,820.43 

Land     

Production     

$20.00 

Transmission    

4,720.00 

8,872.00 
330.00 

Distribution    

General      « 

Total   capital    

$390,512.94 
23,500.00 
12,280.00 

Materials  and  supplies   

Working  cash  capital .".....'... 

Total  rate  base   

$426,292.94 

$13,942.00 

P.U.R.1921B. 
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The  above  summary  of  rate  base  is  based  upon  the  original 
historical  cost  of  the  properties  less  the  cost  of  property  ren- 
dered nonoperative  by  the  introduction  of  natural  gas  plus  the 
net  additions  and  betterments  to  April  30,  1920,  and  the  esti- 
mated average  capital  additions  and  betterments  for  the  year 
ending  March  31,  1921.  The  allowance  for  working  cash  capi- 
tal and  materials  and  supplies  has  been  made,  based  upon  a 
consideration  of  the  evidence  in  this  proceeding.  The  deprecia- 
tion annuity  is  based  upon  a  6  per  cent  sinking-fund  determina- 
tion, shorter  lives  being  used  for  equipment  than  in  general 
found  necessary  in  other  districts  owing  to  the  special  condi- 
tions existing  on  this  property. 

[2]  Applicant  urges  that  it  be  allowed  to  amortize  in  the 
future  the  historical  cost  of  certain  gas  production  equipment 
which  has  been  made  nonoperative  by  the  introduction  of  natural 
gas.  The  historical  cost  of  the  property  which  was  estimated  to 
become  nonoperative^  was  set  forth  by  the  Commission's  eng- 
ineers, in  Application  No.  4440,  as  $36,278.  It  has  been  found, 
however,  that  less  equipment  than  was  originally  anticipated 
has  now  been  made  nonoperati've.  The  historical  reproduction 
cost  of  this  property  is  $26,246  and  the  depreciated  historical 
cost  less  salvage  at  date  of  purchase  is  found  to  be  $11,929.  De- 
preciation since  the  date  of  purchase  is  included  in  the  deter- 
mination of  the  deficit,  and  the  amount  to  be  amortized  at  this 
time  is  $10,600. 

As  a  matter  of  equity,  it  appears  to  me  that  the  reasonable 
depreciated  cost  of  the  production  equipment  should  be  paid 
to  applicant  in  the  form  of  rates  by  a  method  of  amortization  of 
this  amount  over  a  period  of  years  in  view  of  the  service  im- 
provements by  applicant.  This  amount  so  reserved  shall  be  set 
in  a  cash  reserve  for  future  use  in  plant  development.  Appli- 
cant's contention  that  it  should  be  allowed  to  amortize  the  his- 
torical  cost  is,  in  my  opinion,  unsound,  as  this  property  was  pur- 
chased in  a  depreciated  condition.  If  the  former  owner  had 
not  earned  sufficient  to  amortize  this,  the  present  company  or 
the  consumers  of  the  company  are  not  to  be  held  accountable, 

especially  in  view  of  the  conditions  existing. 
P.U.R.1921B. 
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The  supply  of  natural  gas  obtained  by  applicant  for  delivery 
on  its  Ventura  system  has  not  been  as  dependable  as  it  was  orig- 
inally expected  and  the  source  from  which  the  gas  is  obtained 
has  been  somewhat  erratic.  Applicant  has  found  it  necessary, 
at  certain  times,  to  supply  oil  to  the  oil  companies  for  field  op- 
eration in  order  to  obtain  sufficient  natural  gas  for  its  consum- 
ers, and,  at  other  times,  has  found  it  necessary  to  waste  a  cer- 
tain amount  of  natural  gas  owing  to  a  lack  of  sufficient  demand. 
Due  to  these  conditions  it  has  been  impossible  to  accurately  esti- 
mate the  operating  expenses  of  applicant,  especially  as  regards 
the  cost  of  gas  supplied. 

Although  conditions  of  gas  supply  have  improved  up  to  the 
time  of  the  hearing,  it  is  very  evident  from  the  testimony  in 
this  proceeding  that  the  cost  of  operation  and  the  net  revenue  to 
applicant  may  be  materially  modified  by  conditions  occurring. 
The  Commission's  engineers  and. the  witnesses  for  applicant 
both  agree  that  the  return  is  more  or  less  problematical.  The 
use  of  natural  gas  is  still  in  the  development  stage,  but  the  field 
for  use  of  gas  is  not  as  extensive  as  other  territory  and  appli- 
cant must  at  present  depend  on  sales  of  gas  to  domestic  and 
commercial  consumers  for  most  of  the  revenue.  If  a  large  sup- 
ply of  gas  of  a  dependable  nature  is  obtained  applicant  may  be 
able  to  develop  additional  industrial  business  and  thus  increase 
its  net  revenue  atid  ultimately  make  possible  a  reduction  in  the 
necessary  rates.  Applicant's  estimate  of  sendout  and  sales  ap- 
pears acceptable  as  a  basis  for  estimating  the  possible  rates. 

The  following  may  be  considered  as  an  approximation  of  the 
conditions  which  will  exist  both  as  regards  supply  of  gas  and 
operating  costs : 

Southern  Counties  dan  Company — Ventura  District, 
Estimated  Operating  Statistics,  1920-1921. 

Mean  active  meters  2,800 

Thousand 
Cubic  Feet. 

Domestic   sales    58,800 

Industrial   sales    38,295 

Total   sales    97,095 

Gas   sendout    176,895 

Gas    purchased    281,050 

P.U.K.1921B. 
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Operating  Expenees, 

Natural  gas  purchased    $28,000.00 

Other  production  expense   590.00 

Transmission    expense    11,800.00 

Distribution    expense    13,000.00 

Commercial    expense    13,150.00 

General   expense    6,690.00 

Depreciation    13,912,00 

Uncollectible    bills    590.00 

Total  operating  expenses    $87,702.00 

State,  franchise  and  general  taxes   10,750.00 

Total    expense    $98,512.00 

Applicant  urges  a  10  per  cent  return  upon  the  rate  base  on 
the  ground  that  natural  gas  service  is  a  more  hazardous  busi- 
ness than  the  general  class  of  public  utility  service,  and  also 
that  on  the  basis  of  an  8  per  cent  return  applicant  "will  not  be 
able  to  finance  the.  additions  and  betterments  and  improvements 
to  its  system. 

The  transmission  and  distribution  of  natural  gas  is,  in  gen- 
eral, considered  to  be  more  hazardous  than  other  public  utility 
service  due  to  the  fact  that  the  supply  of  gas  is  not  constant  or 
uniform  and  is  limited  as  to  life.  In  the  special  case  of  the 
Ventura  County  service,  the  continuity  of  supply  appears  quite 
probleiiiatical  and  it  is  not  possible  to  estimate  what  the  future 
might  bring. 

The  service  of  gas  by  a  public  utility  is  not  a  business  which 
may  be  discontinued  with  the  discontinuance  of  gas  supply. 
Applicant  has  invested  large  sums  of  money  in  a  permanent 
business  which  must  be  continued  whether  the  supply  of  natural 
gas  continues  or  suddenly  ceases.  The  transition  period  be- 
tween natural  gas  and  artificial  gas  must  be  gone  through  with- 
out a  decrease  in  the  'Service  condition.  Applicant's  financial 
stability  must  be  maintained  then  so  that  such  changes  as  are 
necessary  may  be  readily  made.  Were  the  natural  gas  supply 
to  suddenly  cease  at  this  time  applicant  would  be  required  to 
expend  a  large  sum  of  money  in  the  installation  of  gas  producing 
equipment,  and,  without  an  adequate  return  or  a  cash  reserve 
to  take  care  of  this  contingency,  serious  results  might  occur. 

The  granting  of  a  higher  rate  of  return  in  itself  will  not,  in 
niy  opinion,  solve  the  problem,  as  it  will  not  guarantee  the  com- 
pany against  a  period  of  transition  and  at  the  same  time  will 
r.U.R.1921B. 
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Dot  guarantee  to  the  consumers  that  in  return  for  the  payment 
of  a  higher  return  they  will  be  assured  of  adequate  service  with 
the  diminution  of  the  present  supply.  A  greater  return,  unless 
.  used  for  the  protection  of  service  and  in  that  way  the  guarantee- 
ing of  continued  return  to  the  company,  would  appear  to  be  of 
little  value  to  either  the  consumers  or  the  permanent  benefit  of 
the  utility.  I  believe  applicant  should  be  granted  sufficient  re- 
turn to  enable  it  to  create  a  reserve  for  possible  future  contin- 
gencies if,  with  reasonable  rates,  this  can  be  done. 

[3]  Applicant's  new  money  is  costing  it  approximately  7.9 
per  cent  while  the  average  cost  has  been  6.9  per  cent  accord- 
ing to  the  evidence.  I  believe  that  if  applicant  is  allowed 
an  8  per  cent  return  upon  the  historical  cost  of  the  proper- 
ty at  the  time  of  the  purchase  plus  9  per  cent  return  upon 
additions  and  betterments,  which  total  represents  an  average  of 
8i  per  cent,*  that  at  this  time  this  return  should  be  considered 
as  a  reasonable  return  in  view  of  the  fact  that  at  the  present 
time  service  is  still  in  the  development  stage,  as  shown  by  the 
fact  that  in  other  districts  where  applicant  has  changed  from 
artificial  to  natural  gas  there  has  been  a  continuous  increase  in 
sales  per  consumer  after  the  first  year  of  change.  Further, 
where  applicant  is  reimbursed  for  early  losses  as  herein  con- 
templated, it  cannot  in  addition  expect  a  return  based  on  as- 
sumption of  hazard. 

The  increased  business  of  applicant  which  will  in  all  probabil- 
ity occur,  jand  which  will  result  in  an  increase  in  net  revenue 
in  excess  of  this  amount  in  the  future,  should,  in  my  opinion, 
be  set  aside,  first,  for  the  amortization  of  the  deficit  heretofore 
incurred  at  a  rate  greater  than  herein  proposed,  and  also  for 
the  creation  of  a  reserve  to  guarantee  the  continuance  of  good 
service  and  the  company  against  future  contingencies. 

Applicant  urges  the  amortization  of  accrued  deficit  and  the 
abandoned  property  value  on  a  basis  of  five  years,  computing 
the  same  upon  a  6  per  cent  sinking-fund  basis.  It  is  advisable 
that  any  deficits  to  be  amortized  be  wiped  out  as  rapidly  as  pos- 
sible provided  the  same  can  be  done  without  too  great  a  burden 
upon  existing  consumers.  In  this  instance,  it  would  appear  that 
tipplicant's  rates  for  gas  must  be  increased  at  this  time  approx- 
imately 80  per  cent  and  it  does  not  appear  advisable  to  bur- 
P.U.R.1921B. 
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<lcn  the  consumers  with  any  such  additional  amount,  especially 
in  view  of  the  fact,  as  above  pointed  out,  that  in  all  probability 
there  will  be  further  development  of  gas  and  possible  increase 
in  net  earnings.  In  view  of  these  facts  the  amounts  to  be  in- 
cluded in  the  determination  of  rates  for  the  amortization  of 
such  deficit  will  be  $4,760  per  annum  and  for  the  amortization 
of  abandoned  property  $1,440. 

The  summary  of  the  estimated  cost  of  service  for  the  year 
ending  March  31,  1921,  is  as  follows: 

Operating  expehses,  including  depreciation  and  taxes $98,512.00 

Amortization  of  deficit    • . .  4,760.00 

Amortization  of  abandoned  property    1,440.00 

Return  at  8^  per  cent  on  rate  base 36,234.00 

$140,946.00 
Less  revenue  from  industrial  sales  and  merchandise  profit  ....       16,600.00 

Net  cost  of  service  (domestic  and  commercial  service)  ....  $124,346.00 
Estimated  sales  (domestic-commercial  gas)  ....  58,800  tboifsand  cubic  feet 
Average  rate  required $2.12  per  1000  cubic  feet 

The  above  represents  a  cost  of  service  approximatdy  eighty 
per  cent  in  excess  of  the  average  revenue  obtained  under  the 
present  rates.  The  cost  under  such  a  rate  will,  however,  be 
approximately  ninety  per  cent  of  the  cost  of  similar  service  of 
artificial  gas  at  the  rate  of  $1.25  per  1,000  cubic  feet  previously 
charged  owing  to  the  fact  that  from  each  cubic  foot  of  natural 
gas  there  is  over  twice  as  much  heat  obtainable  by  the  consumier 
than  from  a  cubic  foot  of  artificial  gas.  This  relation  between 
the  cost  of  artificial  gas  service  and  natural  gas  at  the  increased 
rate  may  not  be  entirely  apparent  as,  in  general,  due  to  the 
cheaper  and  better  service,  consumers  have  increased  their  use 
of  natural  gas  over  that  formerly  made  of  artificial.  This  Com- 
mission has  found  that  under  present  prices  of  oil  and  labor 
artificial  gas  service  in  communities  similar  to  those  in  Ventura 
costs  approximately  two  dollars  per  1,000  cubic  feet  to  deliver. 
This  rate  is  equivalent  to  from  $3.50  to  $4  per  thousand  for  the 
quality  of  natural  gas  served  in  Ventura  county. 

Applicant  has  suggested  a  rate  known  as  a  readiness-to-serve 
charge  plus  consumption  rate,  under  which  each  consumer  is 
charged  $1  per  month  to  cover  certain  fixed  charges  and  oper- 
ating expenses  incurred  by  the  company  due  to  its  being  ready 
P.U.R.1921B. 
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to  serve  its  consumers  regardless  of  whether  or  not  gas  is  con- 
sumed. If  the  rate  requested  was  granted,  consumers  using 
1,000  cubic  feet  per  month  would  have  their  rates  increased 
from  $1.25,  as  at  present,  to  $3  per  thousand,  or  an  increase  of 
approximately  240  per  cent. 

Although  the  proposed  form  of  rate  may  be  correct,  it  does 
not  appear  to  me  that  such  a  form  of  rate  is  advisable  under  the 
conditions,  especially  in  view  of  the  rates  charged  by  applicant 
in  the  past  and  the  rates  charged  by  it  in  other  districts.  Appli- 
cant is  still  developing  its  natural  gas  business,  and  it  also  ap- 
pears  advisable  in  this  case  not  to  increase  the*  rates  at  this  time 
to  the  full  amount  herein  estimated  but  so  increase  them  that 
with  the  expected  growth  of  business  it  may  be  in  a  position  to 
earn  the  revenue  herein  set  forth.  The  rates  herein  set  forth 
will  result  in  applicant  earning  an  average  rate  of  approximate- 
ly two  dollars  per  1,000  cubic  feet. 

Note. — ^Return. 

J.  Nonoperating  revenue,   716. 
II.  Metum  of  municipal  plant,  716, 

III,  Consideration  of  operating  expenses: 

a.  In  general,  717, 
h.  Salaries,    7 IS. 

c.  Legal  and  engineering  expense,    718» 

d.  Taxes,    719. 

e.  Payments  to  parent  company,    719, 

f.  Charges  to  depreciation,    719. 

g.  Am^ortization  of  abandoned  property,    721. 

IV,  Reasonableness   of  return: 

a.  In  general,   721. 

b.  Factors  in  determining  reasonableness,  722* 

1.  In  general,   722. 

2.  Value  of  the  service,  723. 

a.  Character  of  the  service,   723, 
4.  Attraction  of  capital,   726. 

c.  Reasonableness  of  return  as  a  whole,   727m 
V.  Return  of  particular  utilities: 

a.  Electricity,   728, 

b.  Gas,    729. 

c.  Interurban  railways,   729, 
P.U.R.1921B. 
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J.  Nonoperating  reventte. 

In  Re  Milwaukee  Gas  Light  Co.  (Wis.)  U-2239,  Jan.  29,  1921, 
an  electric  rate  case,  the  question  was  raised  as  to  what  recognitiop 
should  be  given  to  an  estimate  of  $70,000  of  nonoperating  revenue. 
The  Commission  said :  "If  the  nonoperating  revenue  were  obtained 
without  the  use  of  property  which  is  classed  as  operating  property 
and  if  the  full  actual  cost  of  carrying  on  the  nonoperating  business 
were  charged  to  that  business,  there  would  be  a  situation  in  which 
it  might  be  unreasonable  to  take  the  nonoperating  revenue  into  con- 
sideration, but  in  this  case,  as  we  understand  it,  the  nonoperating 
revenue  is  derived  in  large  part  from  business  carried  on  in  build- 
ings which  have  been  included  in  the  operating  property  and  no 
charge  for  general  supervisory  expense  has  been  made  to  it.  In  this 
connection  it  may  be  of  interest  to  cite  the  classification  of  accounts 
proposed  by  the  committee  on  standard  classification  of  accounts  of 
the  American  Gas  Association  under  date  of  November  1,  1919,  in 
which  classification  the  net  revenue  from  merchandise  sales  and  job- 
bing work  is  treated  as  an  operating  revenue.  Similarly,  the  classi- 
fication of  accounts  submitted  to  the  National  Association  by  the 
committee  on  statistics  and  accounts  of  public  utilities  of  the  Na- 
tional Association  of  Bailway  &  Utilities  Commissioners  provides 
for  the  inclusion  of  the  profit  on  merchandising  and  jobbing  with 
the  operating  revenues.  Exception  is  made  where  transactions  of 
this  nature  are  carried  on  by  separately  organized  departments  in 
such  a  way  that  the  total  cost  is  charged  against  the  sales.  Under 
the  circumstances  in  this  case,  we  conclude  that  $70,000  of  what 
have  been  classified  as  nonoperating  revenues  should  be  included 
with  the  revenues  to  be  considered  in  determining  the  necessity  for 
an  increased  rate.^' 

//.  Return  of  municipal  plant. 

In  Re  Bluffton,  No.  5138,  Oct.  19,  1920,  the  Indiana  Commis- 
sion, in  speaking  of  the  return  to  be  earned  by  a  municipal  plant, 
said:  "The  law  contemplates  (1)  that  adequate  service  be  rendered 
to  the  public  by  this,  as  well  as  all  other  public  utilities,  and  (2) 
that  the  utility  be  permitted  a  rate  that  will  yield  revenue  sufficient 
to  meet  its  operating  expenses,  including  taxes  and  proper  allow- 
ance for  depreciation  and  in  addition  a  fair  return  upon  the  value 
of  the  property  used,  and  useful,  for  the  convenience  of  the  public. 
The  respondents  contend  that  a  municipal  utility  should  not  be 
permitted  to  earn  any  return  above  its  actual  operating  expense,  in- 
cluding depreciation.  The  Commission  believes  that  the  matter  of 
earning  a  return  or  not  earning  a  return  is  one  of  policy  to  be  de- 
cided by  the  municipal  authorities.  In  any  cas6  there  should  be 
some  surplus  to  take  care  of  emergencies  over  and  above  the  operat- 
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ing  expenses.  The  Commission  believes  that  a  municipal  utilitf 
like  any  other  public  utility,  is  entitled  to  earn  a  reasonable  retoni 
on  the  value  of  its  property,  if  it  so  desires/' 

111.  ConnideratioH  of  operating  expenses, 

a.  In  general. 

In  Be  Electrical  Transmission  Co.  Nos.  5669-5672,  Sept  28, 
1920,  Hie  Indiana  Commission  held  that  annual  payments  into  a 
sinking  fund  for  the  redemption  of  the  preferred  stock  of  a  trans- 
mission line  company,  which  payment  is  part  of  the  rental  for  sucb 
transmission  line,  is  not  a  proper  operating  expense  of  the  lessee 
utility,  but  should  be  paid  out  of  its  gross  income. 

In  Re  Milwaukee  Gas  Light  Co.  TJ-2239,  Jan.  29,  1921,  an  dee- 
trie  rate  case,  the  Wisconsin  Commission  questioned  the  propriety 
of  charging  the  estimated  cost  of  removing  street  lighting  equip- 
ment, estimating  a  charge  amounting  to  $32,000  to  the  operath^ 
expenses  of  a  single  year.  The  Commission  said:  "The  company 
estimates  that  the  work  of  removal  of  street  lighting  equipment 
which  is  no  longer  useful  will  require  about  two  years  and  has  in- 
cluded half  of  the  estimated  cost  in  its  statement  of  expenses  for  a 
year.  The  cost  of  this  removal  has  been  included  in  operating  ex- 
penses because  the  company  considers  that  the  provision  for  depre- 
ciation against  which  this  cost  would  in  theory  be  a  proper  charge 
has  not  been  made  upon  such  a  basis  as  to  provide  for  covering 
charges  such  as  this.  It  is  usually  considered  that  the  provision 
which  a  public  utility  company  should  make  for  depreciation  diould 
be  sufficient  to  permit  of  charging  against  the  reserve  the  original 
cost  of  property  as  retired  plus  the  cost  of  removal  less  the  scrap 
value.  For  classes  of  property  where  the  removal  cost  is  unusually 
high  in  relation  to  the  original  cost,  as  it  is  in  the  case  of  this  street 
lighting  equipment,  it  might  well  be  that  the  reserve  normally  set 
aside  would  be  insufficient  to  cover  the  original  cost  of  the  property 
together  with  the  cost  of  rem9val.  The  disposition  of  this  item  of 
$32,000,  therefore,  in  this  case  must  depend  to  some  extent  upon 
the  allowance  made  for  depreciation,  although  even  if  it  be  not 
charged  to  the  depreciation  reserve  there  is  a  question  as  to  whether 
the  operating  expenses  for  a  single  year  should  carry  as  much  as 
half  of  the  total  cost  of  removal.  In  this  case,  the  provision  far 
depreciation  will  be  such  that  we  believe  this  removal  cost  may  rean 
sonably  be  charged  to  the  reserve  and,  consequently,  we  have  exdhn^ 
ed  from  the  operating  expenses  the  $32,000  which  the  company  ftas 
included  for  a  year  to  cover  the  cost  of  removing  street  li^Butinf; 
equipment.'*    ^       -  —  ^  ..      .    .. 
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&.  Salaries, 

In  Re  Hydro-Electric  Light  &  P.  Co.  Xo.  5545,  Sept.  10,  1920, 
the  Indiana  Commission  said:  ^'The  Commission  is  disinclined  to 
enter  into  the  question  of  how  much  a  utility  may  pay  its  officers. 
Its  function  in  this  respect  is  limited  to  allowances  that  may  be  a 
legitimate  charge  to  operating  expenses  in  estimating  the  sufficiency 
of  rates.  Being  familiar  with  many  utilities,  the  Commission  is  of 
the  opinion  that  .the  $3,000  salary  for  the  president  and  active 
executive  head  of  a  utility  of  this  type,  who  is  to  be  held  responsible 
for  the  conduct  of  a  business  of  approximately  $186,000  annually 
and  for  service  such  as  is  demanded  of  petitioner,  is  not  excessive. 
The  law  is  not  concerned  with  whether  such  responsible  head  is  a 
minor  or  major  stockholder  or  a  nonstockholder,  whether  he  is  a 
skilled  engineer  or- not,  or  whether  he  gives  all  or  part  of  his  time 
to  the  utility.  The  real  question  is  the  value  of  his  service.  Those 
protesting  the  salary  paid  to  the  executive  officer  of  this  utility  at 
the  same  time  demand  that  this  Commission  make  service  require- 
ments involving  (a)  the  raising  of  considerable  capital,  and  (b) 
additional  operating  responsibilities.  The  Commission  must  have  a 
responsible  head  on  which  to  make  such  requirements  and  such  a 
utility  cannot  be  operated  without  an  executive  head.^* 

c.  Legal  and  engineering  expense. 

In  Be  Port  Costa  Water  Co.  (Cal.)  Decision  Xo.  8238,  Applica- 
tion No.  4965,  Oct.  15,  1920,  an  item,  incurred  by  a  petitioner  for 
legal  and  engineering  expenses  incident  to  its  application  to  in- 
crease rates,  was  not  included  in  the  operating  expenses  of  the  com- 
pany for  the  current  year,  since  such  expenses  would  not  occur 
annually,  but  was  amortized  over  a  period  of  their  probable  recur- 
rence. 

In  Be  Edwardsville  Water  Co.  Xo.  8951,  Oct.  19,  1920,  in  dis- 
cussing the  question  of  whether  Commission  expenses  should  be 
allowed  in  a  rate  proceeding.  Commissioner  Shaw,  of  the  Illinois 
Commission,  said:  "Counsel  for  the  water  company  calls  attention 
to  the  fact  that  no  allowance  has  been  included  in  Bennett's  esti- 
mate of  operating  expenses  to  cover  the  cost  of  presenting  this  rate 
case  to  the  Commission  or  the  complaint  case  filed  by  the  city  of 
Edwardsville  against  the  Edwardsville  Water  Company  (Docket 
Case  8322).  Counsel  argues  that  an  allowance  of  not  less  than  $500 
per  annum  should  be  made  for  this  account.  As  near  as  can  be  de- 
termined, counsel  desires  to  reimburse  the  employees  and  officers  of 
the  company  who  have  prepared  the  necessary  exhibits  in  this  cause 
and  to  cover  the  legal  expenses  and  cost  of  procuring  witnesses  for 
the  complaint  case.  In  this  connection  the  Commission  believea 
P.U.R.1921B. 
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that  the  Edwardsville  Water  Company  proceeded  along  the  proper 
lines  in  presenting  evidence  in  this  case  as  it  did  not  employ  expen- 
sive experts  to  present  evidence  and  testimony  on  matters  of  which 
its  officers  and  employees  have  a  more  detailed  knowledge.  The 
Commission  does  not  believe,  however,  that  the  full  allowance  asked 
for  by  counsel  should  be  charged  to  the  consumers  and  in  its  find-' 
ings  hereinafter  will  include  $100  per  annum  to  amortize  the  ex- 
penses the  company  has  justifiably  incurred  in  presenting  facts  to 
this  Commission/' 

In  Hain  v.  Allegheny  Water  Co.  Complaint  Docket  No.  3020, 
Jan.  18,  1921,  the  Pennsylvania  Commission  said  that  the  company 
had  charged  the  full  amounts  of  certain  legal  expenses  and  the  cost 
of  ''rate  study  in  the  present  proceedings''  to  current  operating  ex- 
pense, whereas  they  should  properly  be  amortized  over  a  period  of 
three  or  more  years. 

d.  Taxes. 

Federal  income  and  excess  profit  taxes  are  not  a  proper  charge 
to  operation.  Hain  v.  Allegheny  Water  Co.  (Pa.)  Complaint  Docket 
No.  3020,  Jan.  18,  1921. 

In  Springfield  City  Water  Co.  v.  Springfield,  Case  No.  2216,  Sept. 
22,  1920,  the  Missouri  Commission  said:  "The  Federal  Eetroactive 
Tax  is  not  of  permanent  nature  and  should  not,  therefore,  be  con- 
sidered as  an  operating  expense  item  for  the  purpose  of  analysis  in 
this  case.  We  do  not  believe  that  conditions  are  now  such  as  to  war- 
rant carrying  riot  insurance.  The  item  'expense  debenture  notes 
and  expense  sale  preferred  stock*  are  in  the  same  category  as  bond 
discount  and  should  be  treated  in  the  same  manner  to  wit:  be 
amortized  out  of  surplus  and  not  charged  to  operating  expense.** 

e.  Payments  to  parent  company. 

In  Be  Kansas  City  Teleph.  Co.  Case  No.  2654,  Dec.  18,  1920,  the 
Missouri  Commission  adheres  to  its  decision  in  Public  Service  Com- 
mission V.  Southwestern  Bell  Teleph.  Co.  P.U.R.1920C,  543  (ab- 
stract), allowing  the  company  45  per  cent  of  the  payment  to  the 
American  Telephone  &  Telegraph  Company  as  an  operating  ex- 
pense. 

f.  Charges  to  depreciation. 

In  Be  Peoria  Water  Works  Co.  No.  8405,  Nov.  30,  1920,  Commis- 
sioner Shaw  of  the  Illinois  Commission  said:  "A  public  utility  ia 
entitled  to  create  a  depreciation  fund  by  annual  contributions  from 
earnings,  which  fund  is  to  be  charged  with  the  cost  of  replacing  the 
P.U.R.1921B. 
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various  units  of  the  property  as  same  reach  the  end  of  their  useful 
lives/^ 

In  Re  Municipal  Light  &  Power  Plant,  Case  No.  2694,  Dec.  30, 
1920,  in  which  a  municipal  electric  utility  was  allowed  to  put  into 
effect  a  schedule  of  increased  rates,  the  Missouri  Commission  said: 
*'It  also  appears  that  the  opposition  to  an  increase  of  the  rates  is 
based  largely  on  the  contention  that  the  city  or  the  municipal  plant 
does  not  need  a  depreciation  fund  to  which  contention  we  cannot 
agree.  The  same  necessity  for  a  depreciation  fund  with  which  to 
make  replacements  exists  with  reference  to  a  municipal  plant  as  in 
a  private  plant  and  it  is  the  practice  to  consider  the  necessity  for 
such  a  reserve  in  fixing  the  rates  of  a  municipal  plant.  Ee  Ham- 
mond Waterworks  (Ind.)  P.U.R.1919A,  180;  Knowlton  v.  Farming- 
ton  Village  Corp.  (Me.)  P.U.R.1918E,  884.  In  fact  the  Wisconsin 
Commission  in  the  case  of  Re  South  Milwaukee,  P.XT.R.1919B,  748, 
said: 

"  *It  is  a  good  business  policy  to  treat  a  municipal  water  plant  as 
an  enterprise  separate  and  distinct  from  the  municipality  itself,  and 
to  have  accounts  kept  accordingly.  If  this  policy  is  followed  the 
city  should  pay  the  utility  at  a  reasonable  rate  for  all  service  ren- 
dered the  cit}',  in  order  to  avoid  unjust  discrimination  in  favor  of 
the  taxpayers  of  the  city  as  against  consumers.  The  utility,  in  turn, 
should  pay  the  city  a  reasonable  amount  to  cover  local  taxes  and  in- 
terest on  the  cit/s  equity  in  the  property,  in  order  to  avoid  unjust 
discrimination  in  favor  of  the  consumers  as  against  the  taxpayers.' '' 

In  Re  Shawano,  TJ-2269,  Dec.  31,  1920,  the  Wisconsin  Commis- 
•  sion,  in  granting  an  increase  in  rates  for  electric  and  water  service, 
said :  "Xo  detailed  analysis  of  the  average  life  of  the  various  items 
of  equipment  has  been  made  to  determine  the  percentage  of  the 
property  value  which  should  normally  be  set  aside  as  an  annual 
allowance  for  depreciation.  In  the  past  the  practice  of  the  applicant 
has  been  to  set  up  depreciation  at  the  rate  of  5  per  cent  on  the  prop- 
erty of  the  electric  department  and  1^  per  cent  on  the  water  de- 
partment property.  From  past  experience  it  is  believed  that  4  per 
cent  should  be  an  ample  allowance  for  the  electric  utility.  The 
allowance  of  IJ  per  cent  on  the  water  department  property  may  be 
a  trifle  high  but  not  sufficiently  so  to  warrant  an  adjustment/' 

In  Be  Wisconsin  Power,  Light  &  Heat  Co.  U-2205,  Jan.  18,  1921, 
the  Wisconsin  Commission  said :  "Depreciation  has  been  computed 
upon  a  percentage  of  the  investment  value,  the  same  having  been  de- 
termined from  estimated  normal  lives  of  the  various  equipment. 
The  following  tabulation  indicates  the  general  percentages  used: 
Steam  plants  average  4.5  per  cent;  substations  average  4.92  per 
cent ;  general  equipment  average  10  per  cent ;  -transmission  average 
2.50  per  cent;  distribution  average  3.60  per  cent.  The  necessary 
charge  for  depreciation  on  the  applicant's  property  will,  we  believe, 
1\U.R.1921B. 


Digitized  by 


Google 


ANNOTATION.  721 

be  met  by  an  annual  charge  equivalent  to  3.25  per  cent  of  the  depre- 
ciable value  of  the  property/' 

In  Ke  Richland  Center  Electric  &  Water  Plant,  U-2245,  Jan.  31, 
1921,  the  Wisconsin  Commission  said:  "From  the  record  it  appears 
that  there  is  some  misunderstanding  relative  to  the  setting  up  and 
use  of  the  depreciation  reserve.  Depreciation  has  been  defined  as 
that  loss  or  shrinkage  of  value  which  inevitably  occurs  in  the  equip- 
ment of  the  plant.  From  this  definition  it  is  evident  that  new  equip- 
ment replacing  old  should  not  be  charged  to  the  depreciation  reserve 
account  but  rather  the  original  cost  of  worn  out  equipment  should 
be  so  charged.'' 

g.  Amortization  of  abandoned  property. 

In  Re  Owensville  Light  Co.  No.  5556,  Sept.  29,  1920,  in  speaking 
of  a  generating  plant  abandoned  by  an  electric  company,  upon  the 
construction  of  a  transmission  line,  the  Indiana  Commission  said: 
"Petitioner  proposes  to  take  advantage  of  the  obvious  economy  of 
purchasing  current,  for  the  benefit  of  its  consumers.  From  the 
point  of  view  of  the  consumer,  the  result  is  lower  cost,  more  depend- 
able service  and  service  during  all  hours  of  the  day.  In  doing  so 
part  of  petitioner's  property  becomes  useless  for  the  public  service, 
and  he  can  no  longer  claim,  nor  does  he  claim,  any  return  upon  it. 

"If  petitioner  were  not  allowed  to  amortize  tiie  loss  which  he 
will  suffer  in  disposing  of  this  property,  he  would  incur  a  heavy 
penalty  for  his  foresight  in  providing  for  future  needs  and  present 
convenience  of  his  consumers  by  the  proposed  change,  and  it  would 
be  impossible  for  him  to  make  the  proposed  change  without  a  direct 
loss  of  more  than  $3,000.  This  loss  might  be  so  great  a  burden  as 
to  make  it  impossible  for  petitioner,  in  justice  to  himself,  to  make 
the  proposed  change.  The  Commission  has  no  hesitancy  whatever 
in  holding  that  the  amortization  of  this  item  of  $3,259.42  is  a  neces- 
sary and  proper  charge  to  operating  expenses  during  the  next  ^\'q 
years.'^ 

/F.  Beaaonablenesa  of  return. 

a.  In  general. 

In  Re  Peoria  Water  Works  Co.  No.  8405,  Nov.  30,  1920,  Com- 
missioner Shaw  of  the  Illinois  Commission  said:  "In  recent  cases 
decided  by  this  Commission,  the  utility  companies  have  been  per- 
mitted to  earn  a  rate  of  return  of  8  per  cent  and  for  the  purpose  of 
establishing  temporary  rates  the  Commission  finds  that  the  peti- 
tioner herein  should  be  permitted  to  earn  at  least  7  per  cent  upon 
the  least  cost  of  the  property  as  determined  hereinabove." 

In  Re  Mt.  Vernon  Water  Works  Co.  No.  5031,  Aug.  27,  1920,  the 
P.U.R.1921B.  46 
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Indiana  Commission  said:  *Ht  is  quite  probable  that  the  water  13 
the  only  thing  used  by  the  city  of  Mt.  Vernon  and  most  of  its  cit- 
izens that  has  not  increased  in  price  since  the  World  War.  The 
Commission  has  not  been  empowered  by  the  legislature  to  maintain 
at  100  cents  the  purchasing  power  of  the  civic  servant's  dollar  which 
in  the  payment  of  taxes  which  the  city  itself,  as  well  as  the  county 
and  state,  collect  from  it,  has  shrunk  approximately  75  per  cent;  in 
the  purchase  of  coal  has  shrunk  78  per  cent ;  in  the  purchase  of  puri- 
fiers 63  per  cent ;  and  in  payment  of  wages  and  salaries  52  per  cent. 
The  water  utility  is  the  most  vital  institution  in  Mt.  Vernon.  The 
city  has  failed  to  perform  those, essential  services  and  has  permitted, 
and  requires,  a  private  servant  to  perform  them.  In  view  of  the 
importance  of  its  duties  the  servant  must  be  maintained  in  a  condi- 
tion to  protect  the  community  against  fire  and  to  keep  the  water  at 
a  standard  of  purity  to  bar  epidemics  and  disease.  The  utility  is  as 
unable  as.  any  other  Mt.  Vernon  merchant  or  manufacturer  to  buy 
coal,  materials,  supplies,  labor,  and  other  elements  of  production  at 
postwar  prices  and  produce  and  deliver  a  finished  commodity  at  th« 
same  prices  for  which  it  sold  its  product  in  1913 ;  and  it  is  a  safe 
statement  to  make,  that  few,  if  any,  other  Mt.  Vernon  manufac- 
turers or  merchants  do  so.'* 

In  Re  Niagara  Falls  Gas  &  E.  L.  Co.  Case  No.  7917,  Dec.  28, 
1920,  a  temporary  charge  of  $2.45  per  thousand  cubic  feet  for  gas, 
was  authorized  by  the  New  York  Commission,  Second  District,  in 
order  to  give  the  company  a  further  period  in  which  to  reorganize 
its  finances  and  consummate  plans  for  a  new  plant,  it  appearing  that 
the  credit  of  the  company  had  failed  and  that  it  was  unable  to  bor- 
row money  for  current  expenses  and  that  the  alternative  to  an  imme- 
diate increase  in  revenue  was  the  closing  of  the  plant. 

b.  Factors  in  determining  reasonableness, 
1,  In  general. 

In  Re  Parma  Teleph.  Co.  Case  F-400,  Order  No.  727,  Oct.  30, 
1920,  the  Idaho  Commission  said:  "In  view  of  the  showing  of 
economical  management  and  operation  of  applicant's  business  and 
the  conservative  valuation  figures  presented,  we  feel  that  a  return  of 
10  per  cent  per  annum  on  said  valuation  should  be  allowed.'* 

In  Re  Noblesville  Heat,  Light  &  P.  Co.  No.  5489,  Aug.  27,  1920, 
the  Indiana  Commission  said:  "As  to  the  desirability  of  a  coal 
clause  such  as  proposed  by  petitioner,  in  order  to  accomplish  this 
purpose,  there  is  some  doubt.  As  a  general  principle,  it  is  obvious 
that  a  device  which  would  pass  to  consumers  all  increases  in  operat- 
ing costs,  in  other  words  a  service-atK*ost  plan,  is  open  to  criticism 
in  that  it  tends  to  remove  the  motive  for  economy  and  efficiency  of 
P.U.R.1921B. 
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operation.  The  Commission  would  hesitate  to  embark  upon  a  gen- 
eral policy  of  authorizing  such  devices.  In  the  present  cause,  how- 
ever, petitioner  has  a  motive  for  economy  and  eflficiency  since  it  uses 
6  per  cent  of  the  current  generated  for  its  own  operations.  A  fur- 
ther incentive  to  economy  and  efficiency  might  be  supplied  by  leav- 
ing a  differential  between  the  additional  revenue  supplied  by  a  coal 
clause,  and  the  total  increased  coal  cost  on  which  such  clause  is 
based.'' 

In  Re  Portland  Gas  Light  Co.  U-288,  Oct.  1,  1920,  the  Maine 
Commission,  in  speaking  of  the  reasonableness  of  the  return  of  a  gas 
company,  said :  *'The  law  requires  us  to  establish  rates  which  shall 
be  reasonable,  and  it  is  the  law  that  the  rate  shall  be  reasonable  to 
the  oustomer.  If  the  company  has  in  past  years  been  obliged  to  rest 
content,  although  not  satisfied,  upon  a  4^  per  cent  dividend  basis, 
would  it  be  reasonable  from  the  viewpoint  of  the  customer  to  in- 
crease that  dividend  rate  to  6  per  cent  in  connection  with  a  very 
substantial  and  necessary  increase  in  the  base  rate  which  the  cus- 
tomer must  hereafter  pay?  We  do  not  feel  justified  in  considering 
at  this  time  such  an  increase  in  the  rates  as  will  yield  any  additional 
dividends.  If,  as.  we  all  hope,  the  costs  of  operation  decrease  so  that 
out  of  the  rates  which  we  shall  establish  the  company  may  shortly 
or  ultimately  obtain  from  its  revenues  an  amount  sufficient  to  pay 
6  per  cent  upon  its  capital  stock,  we  shall  then  be  ready  to  listen  to 
the  company  and  carefully  consider  their  proposition  that  6  per  cent 
under  those  circumstances  is  no  more  than  fair/' 

2.  Value  of  the  service. 

In  Re  Armour  Teleph.  Co.  No.  4195,  Dec.  8,  1920,  the  South  Da- 
kota Commission  said:  "While  the  owners  of  the  property  are 
entitled  to  a  reasonable  return  upon  their  investment,  and  while  we 
are  of  the  opinion  that  7  per  cent  on  the  fair  value  found  herein 
will  produce  a  fair  and  reasonable  return,  we  are  also  of  the  opinion 
that  to  grant  the  right  of  receiving  a  reasonable  return  presupposes 
that  sufficient  revenues  will  be  secured  under  fair  and  reasonable 
rates,  with  efficient  and  economical  management,  to  not  only  pay 
all  cost  of  operation,  taxes,  and  maintenance,  including  an  allow- 
ance to  cover  depreciation,  but  that  there  shall  remain  a  surplus 
sufficiently  large  to  take  care  of  the  dividend  requirements.  There 
is  a  limit  or  level  of  rates,  beyond  which  it  is  not  safe  to  go  if  devel- 
opment is  not  to  be  retarded,  thereby  working  to  the  loss  and  disad- 
vantage of  both  the  user  of  and  the  company  that  furnished  the  ' 
service.'^ 

a.  Character  of  the  service. 

In  Re  Arkansas  Light  &  P.  Co.  Case  No.  280,  Dec.  9,  1920,  the 
P.U.R.1921B. 
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Arkansas  Commission^  upon  a  showing  that  a  proposed  schedule  of 
rates  would  give  a  return  of  1.47  per  cent  of  the  value  of  the  prop- 
erty, said :  "This  Commission  is  of  the  opinion  that  this  would  not 
be,  by  any  means,  an  unreasonable  return,  but  on  account  of  the 
quality  of  the  service,  it  will  deny  tlfe  prayer  in  the  petition  for  the 
approval  of  the  increased  schedule  of  water  rates  for  application  at 
this  time.  The  rates  may  become  effective  .when  the  company  has 
complied  with  the  order  of  this  Commission  relative  to  improve- 
ments in  the  water  service.'* 

In  Re  Riverbend  Gas  &  Water  Co.  Decision  No.  8281,  Application 
No.  6079,  Oct.  25,  1920,  in  establishing  a  revived  schedule  of  rates, 
the  California .  Commission  called  attention  to  the  fact  that  the 
applicant  was  not  producing  gas  in  accordance  with  the  standards 
of  the  Commission  and  reserved  the  right  to  modify  its  order  unless 
such  service  standards  were  observed. 

In  Re  Murray,  Decision  Na  8284,  Application  Nos.  4515,  4670, 
Case  No.  1272,  Oct.  25,  1920,  the  California  Commission  having 
authorized  the  applicant  to  establish  an  increased  schedule  of  rates 
conditioned  upon  filing  within  twenty  days,  of  a  comprehensive  plan 
for  the  improvement  of  its  transmission  flume,  and  the  applicant 
having  failed  to  file  such  plan,  or  asked  for  an  extension  of  time  in 
which  to  do  so,  the  prior  order  was  suspended. 

In  Re  Princeton  Water  &  Light  Co.  No.  6397,  Sept.  17,  1920,  the 
Indiana  Commission  said :  "The  evidence  shows,  however,  that  peti- 
tioner, by  order  of  the  Commission,  has  installed  a  filtration  plant 
and  metered  most  of  its  consumers,  and,  is  making  every  effort  to 
meter  the  remainder  as  soon  as  practicable;  that  the  quality  and 
purity  of  the  water  is  excellent;  and  that  the  pressure  in  the  mains 
is  sufficient.  The  Commission  has  consistently  ruled  that  extra- 
ordinary quality  of  service  should  entitle  the  utility  to  an  additional 
allowance  in  its  return.  The  Commission  is  of  the  opinion  that  peti- 
tioner is  entitled  to  an  additional  one-half  per  cent,  and  will  fix  rates 
in  this  cause  estimated  to  yield  petitioner  a  return  of  7.6  per  cent 
on  the  value  of  its  property.'' 

In  Re  Roachdale  Teleph.  Co.  (Ind.)  No.  6742,  Dec.  1^,  1920,  a 
telephone  company  was  authorized  to  increase  rates  as  specified  by 
the  Commission  upon  condition  that  it  maintain  adequate  service 
including  rural  lines.  The  Commission  said :  "The  Commission  is 
bound  by  the  law  to  provide  a  rate  which  will  enable  petitioner  to 
pay  its  operating  expenses,  provide  an  adequate  rate  of  depreciation 
and  pay  a  fair  return  on  the  value  of  the  property,  but  is  also  bound 
to  the  principal  of  good  service  to  the  patron  in  return  for  said 
rates.  The  complaints  on  service  witliin  the  town  of  Roachdale 
rests  wholly  upon  petitioner  and  the  rates  to  be  hereafter  authorized 
will  be  predicated  upon  an  improvement  in  the  service  so  rendered. 
P.U.R.1921B. 
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The  complaints  of  service  in  so  far  as  the  farmer  lines  are  concerned 
may  or  may  not  rest  with  the  petitioner,  but  petitioner  will  be  held 
responsible  for  the  efficient  operation  and  maintenance  of  its  por- 
tion of  the  lines  serving  this  class  of  patrons,  and  rates  will  be 
predicated  on  its  so  doing.  A  copartnership  ownership  of  lines  such 
as  exists  h^re,  with  no  fixed  center  of  responsibility  for  maintenance 
beyond  the  corporate  limits  is  not  conducive  to  good  service,  neither 
is  it  good  business,  therefore,  the  Commission  will  recommend  that 
petitioner  make  an  effort  to  purchase  said  rural  lines,  and  maintain 
same/' 

In  Ee  Central  Indiana  Teleph.  Co.  No.  4805,  Dec.  31,  1920,  the 
Indiana  Commission,  in  denying  a  petition  of  the  Central  Indiana 
Telephone  Company  for  increased  rates  until  such  time  as  a  show- 
ing is  made  that  its  service  is  reasonably  adequate,  said :  "As  shown 
later,  after  a  discussion  of  the  valuation  of  this  property  for  rate- 
making  purposes,  the  Commission  finds,  from  its  investigation  of 
the  income  account  of  the  company,  that,  under  the  present  rates, 
petitioner  cannot  meet  its  requirements  by  approximately  $2,600. 
Purely  from  a  financial  standpoint,  therefore,  the  company  is  en« 
titled  to  the  relief  prayed  for.  The  Commission,  however,  cannot 
grant  this  relief  with  the  present  service  conditions,  summed  up  by 
the  director  of  service  as  not  being  reasonably  adequate,  and  as  not 
being  up  to  a  proper  service  standard  for  this  community.  While 
recognizing  the  necessities  of  the  company  for  a  rate  adjustment  and 
increase,  yet  the  Commission  at  this  time,  amder  these  service  con- 
ditions, cannot  authorize  any  increase.  The  cause,  therefore,  will 
be  held  open  pending  a  further  investigation  of  the  service  condi- 
tions by  the  Commission,  and  after  the  service  has  been  brought  up 
to  a  reasonable  standard  of  adequacy,  petitioner  will  be  granted  the 
relief  which  its  financial  requirements  indicate.^' 

In  Greenfield  v.  Greenfield  Electric  Light  &  P.  Co.  Case  No.  2542, 
Dec.  30,  1920,  in  a  proceeding  arising  out  of  the  complaint,  a  com- 
plaint against  the  electric  service  of  the  Greenfield  Electric  Light  & 
Power  Company  the  Missouri  Commission  said:  "The  city  makes 
no  contention  that  the  present  rates  are  sufficient  if  the  company 
were  furnishing  satisfactory  service  but  states  that  as  soon  as  the 
company  is  prepared  to  give  reasonable  and  satisfactory  service  it 
is  willing  to  have  the  Commission  make  further  investigation  and 
determine  what  rates  the  company  should  have  for  any  and  all  the 
service  it  furaishes  including  that  for  street  lighting  and  for  pump- 
ing the  city  water.  In  comparison  with  other  cities  of  the  size  of 
Greenfield,  the  rates  in  effect  there  are  very  reasonable  for  satisfac- 
tory service,  in  fact  the  Commission  is  of  the  opinion  that  the  com- 
pany would  be  entitled  to  an  increase  if  it  were  furnishing  reason- 
able service,  but  in  view  of  the  conditions  obtaining  and  as  shown  by 
the  evidence,  and  the  Commission  having  retained  jurisdiction  of 
P.U.R.1921B. 
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the  present  rates,  which  were  fixed  in  Case  No.  1815,  it  is  of  the 
opinion  that  the  minimum  charge  should  be  discontinued  until  the 
company  has  provided  equipment  necessary  to  furnish  satisfactory 
service  and  that  the  company  should  be  required  to  submit  plans 
within  thirty  days  stating  what  it  expects  to  do  in  the  matter,  and 
showing  what  equipment  it  will  provide  to  furnish  the  service  neces- 
sary to  give  reasonable  and  adequate  service  to  the  city  and  public 
of  Greenfield/' 

4,  Attraction  of  capital. 

In  Re  Great  Western  Power  Co.  Decision  No.  7824,  Application 
No.  5585,  June  30,  1920,  the  California  Commission  said:  **The 
cost  of  money  used  for  capital  expenditures  at  the  present  time  is 
considerably  in  excess  of  the  cost  of  money  with  which  the  larger 
part  of  applicant's  system  was  built  in  the  past.  Under  the  circum- 
stances, a  higher  rate  of  return  should  be  allowed  on  capital  recently 
invested  in  additions  and  betterments." 

In  Re  Monmouth  Pub.  Service  Co.  No.  8569,  Oct.  14,  1920,  in  a 
J)rovisional  order  authorizing  a  temporary  increase  in  rates.  Com- 
missioner Shaw,  of  the  Illinois  Commission,  said:  "In  a  series  of 
hearings  recently  held  by  the  Commission  for  the  purpose  of  taking 
testimony  in  regard  to  the  difficulties  in  financing  their  needs  con- 
fronting utilities  at  the  present  time,  and  also  particularly  in  this 
record,  considerable  testimony  appears  tending  to  show  that  it  is 
impossible,  at  the  present  time,  for  iftilities  to  secure  funds  for  the 
making  of  necessary  improvements  at  the  rates  of  interest  which  had 
previously  been  adequate.  As  a  result  of  this  testimony  the  Com- 
mission believes  that,  in  tlie  instant  case,  a  return  of  8  per  cent  to 
the  utility  would  not  be  excessive.  However,  the  Commission  does 
not  believe  that  a  return  of  8.7  per  cent,  as  shown  by  the  proposed 
rates  herein,  would  be  justified." 

In  Re  Streator  Aqueduct  Co.  No.  10238,  Oct.  29,  1920,  in  a  pro- 
visional order  granting  a  temporary  increase  in  rates,  the  Illinois 
Commission  said:  "The  Commission  believes  that  the  Streator 
Aqueduct  Company  is  confronted  with  a  real  emergency  and  that  a 
temporary  increased  rate  should  be  granted  so  that  it  can  meet  the 
increased  cost  of  operation,  strengthen  its  credit,  and  borrow  the 
money  necessary  to  purchase  and  keep  on  hand  a  reserve  supply  of 
coal  and  chemicals,  and  make  the  necessary  repairs  and  maintenance 
to  its  property  that  are  required  at  the  present  time.  However,  as 
the  record  in  this  cause  is  not  completed,  any  temporary  rates  that 
may  be  authorized  will  be  accompanied  by  the  provision  that  should 
the  said  temporary  rates  return  a  greater  gross  revenue  than  the 
ultimate  findings  of  the  Commission  would  require,  the  company 
shall  make  reparation  in  such  amounts  as  may  at  that  time  be 
P.U.R.1921B. 
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ordered.  In  this  manner,  the  interests  of  the  consumers  are  pro- 
tected and  at  the  same  time  the  Streator  Aqueduct  Company  can  be 
put  on  a  better  financial  basis." 

In  Ee  Mt.  Vernon  Water  Works  Co.  No.  5031,  Aug.  27,  1920,  the 
Indiana  Commission  said:  "During  the  period  of  the  temporary 
order  herein  the  revenues  may  not  yield  a  full  7  per  cent  return,  due 
to  results  of  service  and  rate  changes  which  cannot  accurately  be 
forecast.  If  the  yield  should  be  at  the  rate  of  6  per  cent  it  should 
be  considered  satisfactory.  The  Commission  further  finds  that  if 
petitioner  has  to  pay  higher  rates  of  interest  on  money  obtained  to 
carry  out  certain  metering  requirements  of  the  appended  order,  the 
Commission  will  recognize,  in  its  final  order,  the  cost  of  command* 
ing  such  additional  money,  i.  e.,  that  while  it  will  not  be  inclined 
to  increase  its  7  per  cent  return  on  present  property,  it  will  allow  on 
such  additions  a  return  commensurate  with  costs  of  obtaining  addi- 
tional funds  at  this  time.  In  the  present  times  when  even  the  city 
of  Mt.  Vernon  with  all  of  its  taxing  powers  behind  it,  and  offering 
a  bond  that  would  be  free  of  taxation,  would  have  to  pay  6  per  cent 
for  money,  certainly  a  7  per  cent  allowance  to  a  public  utility,  faced 
with  the  greatest  difficulties  and  hazards  that  ever  have  confronted 
utility  operation,  cannot  be  unreasonable." 

In  Be  Princeton  Watqr  &  Light  Co.  No.  5397,  Sept.  17,  1920, 
in  speaking  of  .the  effect  of  the  increased  cost  of  money  upon  the 
return  to  which  a  utility  is  entitled,  the  Indiana  Commission  said : 
"Petitioner  contends  for  an  8  per  cent  return  on  the  value  of  its 
property,  basing  this  contention  on  the  greatly  increased  cost  of 
money  and  the  higher  rate  of  return  enjoyed  by  investors  in  indus- 
trial securities.  While  the  Commission  realizes  that  the  rate  of 
return  should  not  be  less  than  the  cost  of  money  to  the  utility,  it 
fails  to  see  that  this  principle  has  any  application  to  the  present 
case,  since  petitioner  is  financed  entirely  on  a  stock  basis,  and  the 
only  charge  representing  the  cost  of  money  which  petitioner  must 
meet,  is  a  5  per  cent  dividend  annually  on  its  $50,000  of  preferred 
stock." 

<?.  Reasonableness  of  return  as  a  whoie. 

In  Re  Arkansas  Natural  Gas  Co.  Case  No.  123,  Sept.  20,  1920, 
in  passing  upon  the  rates  of  a  natural  gas  company^  the  Arkansas 
Commission  held  that  all  operations  of  the  company  should  be 
segregated,  since  all  the  different  departments  of  the  business 
operated  by  a  public  utility  must  be  considered  separately  in  deter- 
mining the  reasonableness  of  the  rates  in  each  department. 

In  Fortuna  Board  of  Trade  v.  Western  TJ.  Teleg.  Co.  Decision 
No.  8082,  Case  No.  1444,  Sept.  13,  1920,  the  California  Commis- 
sion refused  to  require  a  telegraph  company  to  maintain  an  inde- 
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pendent  agent  at  a  place  where  the  expense  would  be  greater  than 
the  receipts  would  justify,  but  the  Commission  said :  "In  a  system 
as  extensive  as  that  of  defendant,  it  cannot  be  reasonably  urged  that 
each  and  every  unit  going  to  make  up  the  entire  system  should,  in 
itself,  be  self-sustaining  when  the  service  rendered  thereby  is  a  mat- 
ter of  public  convenience  and  necessity  and  when  the  operation  of 
the  system  as  a  whole  is  profitable/' 

In  Re  Cape  Girardeau  Bell  Teleph.  Co.  (Mo.)  Case  No.  2560, 
Dec.  14,  1920,  an  application  for  an  increase  in  the  compan/s  tele- 
phone rates  at  Cape  Girardeau  was  denied,  although  the  revenue 
produced  therefrom  would  not  be  unreasonably  high,  where  it  ap- 
peared that  if  the  increase  were  allowed  the  return  to  the  company 
from  its  business  as  a  whole  would  be  excessive.  The  Conmiission 
held  that  an  income  of  13  per  cent  for  depreciation  and  return  would 
not  be  unreasonable. 

F.  Return  of  particular  utUUiea, 
a.  Electricity, 

In  Re  Pacific  Gas  &  E.  Co.  Decision  No.  7823,  Application  No. 
5567,  June  30,  1920,  the  California  Commission  made  an  allowance 
of  9  per  cent  for  return  upon  additions  made  to  the  plant  during 
war  time. 

In  Re  Wisconsin  Minnesota  Light  &  P.  Co.  Nos.  U-1614,  XJ-1615, 
U-1618,  U-1632,  U-1697,  U-1698,  U-1702,  U-2185,  Oct.  9,  1920, 
the  Wisconsin  Commission  fixed  rates  which  would  produce  an  esti- 
mated return  of  8  per  cent  for  an  electric  company. 

In  Re  Wisconsin  Power,  Light  &  Heat  Co.  U-2205,  Jan.  18,  1921, 
the  Wisconsin  Commission,  in  determining  the  reasonableness  of 
electric  rates  estimated,  based  its  calculations  on  an  8  per  cent  re- 
turn, stating:  "We  do  not  believe  that  there  are  any  special  condi- 
tions in  the  present  case  which  would  warrant  any  deviation  from 
our  general  practice." 

In  Re  Milwaukee  Electric  R.  &  Light  Co.  U-1806,  TT-2105,  Oct. 
5,  1920,  in  speaking  of  the  reasonableness  of  the  return  of  au  elec- 
tric company,  the  Wisconsin  Commission  said :  "In  the  decision  of 
September  14,  1918,  the  return  on  utility  capital  for  the  electric 
p.nd  heating  utilities  was  computed  at  the  rate  of  8  per  cent  per 
annum.  We  see  no  reason  why  the  rate  of  return  on  property  exist- 
ing at  that  time  and  built  with  capital  secured  at  the  lower  rates 
previously  current,  should  be  increased.  A  somewhat  higher  rate  of 
return,  however,  must  be  allowed  on  investments  made  xmder  present 
conditions  in  order  to  cover  the  actual  cost  of  money  to  the  company. 
This  figure  was  set  at  12  per  cent  by  the  company's  presidwit  at  the 
hearing.  The  Commission  has  examined  in  considerable  detail  the 
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cost  of  securing  .capital  in  recent  months  and  is  forced  to  the  con- 
clusion that  considering  the  tremendous  competition  to  which  such 
public  utility  issues  are  subjected  in  the  investment  market,  the  rate 
of  return  allowed  on  the  additions  to  property  now  being  made  must 
be  substantially  increased  over  8  per  cent  while  high  cost  capital  is 
employed.  Not  the  least  factor  in  the  present  investment  market  is 
the  tax  exemption  feature  of  Federal,  state,  and  municipal  offerings 
which  practically  eliminates  the  large  investor  from  the  public  utility 
investment  field.  In  fixing  a  rate  of  return  on  present  additions  to 
petitioner's  property,  it  must  be  borne  in  mind  that  the  property  is 
not  yet  operated,  however,  the  rates  must  be  sufficient  in  the  long 
run  to  continuously  support  current  capital  costs.  The  petitioner's 
present  method  of  financing  will  make  it  possible  to  secure  some  of 
the  money  upon  security  of  a  first  mortgage  which  will  in  a  measure 
tend  to  reduce  the  cost  of  money  which  would  otherwise  be  paid. 
While  the  actual  cost  of  this  capital  has  not  been  and  cannot  be 
presently  determined,  the  Commission  is  not  of  the  opinion  that  the 
cost  to  tiie  petitioner  will  be  as  high  as  12  per  cent.  It  is  our  belief 
that  the  interests  of  the  petitioner  will  be  amply  protected  by  an 
allowance  on  new  capital  of  between  10  per  cent  and  11  per  cent. 
The  Commission  has  accordingly  based  its  calculations  in  this  order 
on  a  lOJ  per  cent  return- on  new  capital  required  for  present  addi- 
tions to  the  petitioner's  system  as  herein  previously  described  and  on 
an  8  per  cent  return  on  its  existing  investment." 

In  Ee  Bridgeton  Gas  Light  Co.  Oct.  27,  1920,  the  New  Jersey 
Commission  in  speaking  of  the  rate  of  return  of  a  gas  company  said : 
"The  company  asks  the  Board  to  allow  10  per  cent  on  the  value  of 
the  property  as  above  set  forth.  The  Board  is  not  disposed  to  allow 
a  greater  return  than  8  per  cent  on  the  value  of  the  property  of  the 
petitioner.*' 

c.  Interurban  railways. 

In  Ee  Schenectady  B.  Co.  Case  No.  7736,  Jan.  20,  1921,  it  was 
held  that  an  interurban  railway  company  is  entitled  to  receive  a 
just  and  reasonable  return  upon  its  commutation  service  as  well  as 
from  its  regular  service,  under  §  49  of  the  New  York  Public  Service 
Commission  Law.  citing  People  ex  rel.  New  York,  N.  H.  &  H.  R.  Co. 
V.  Public  Service  Commission,  159  App.  Div.  631,  145  N.  Y.  Supp. 
503. 
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CALIFORNIA  RAILROAD  COMMISSION. 

RE  MIDWAY  GAS  COMPANY  et  al. 
[Decision  No.  8383,  Case  No.  1390.] 

\aiural  gas  —  Shortage  —  Priority  —  Supervision  by  CommisMon. 

1.  The  California  Commission  provided  for  the  personal  presence 
of  a  member  of  its  engineering  staff  during  an  emergency,  to  act  under 
certain  definitely  established  rules  and  principles  covering  the  diviaion 
of  gas  between  utilities,  quality  of  gas  to  be  served,  and  priority  of 
various  gas  users. 

States  —  Xatural  gas  shortage  —  Industrial  consumers  —  Continuoum 
supply. 

2.  Industrial  consumers  receiving  continuous  gas  simply  during 
a  period  of  gas  shortage  should  be  required  to  pay  rates  more  com- 
mensurate with  the  cost  of  service  than  the  low  rates  previously  paid* 

Service  —  Natural  gas  —  Shortage  —  Priority, 

3.  During  a  period  of  gas  shortage,  only  those  industrial  consum- 
ers whose  processes  necessitate  gas  fuel  and  whose  demands  are  lim- 
ited, should  be  placed  upon  special  industrial  schedule  giving  them 
preference  over  domestic  consumers. 

Service  —  Gas  —  Quality  —  Emergency  standards  variable. 

4.  The  California  Commission  would  not  authorize  a  definite  re- 
duction in  the  heat  content  of  gas  during  an  emergency,  but  author- 
ized  its  representative  in  direct  control  of  the  industry  to  allow  such 
reduction  as  might  be  found  necessary. 

[November  27,  1920.] 

Pboceeding  to  establish  plans  for  the  general  division  and 
allocation  of  gas  showing  a  gas  shortage;  Commission's  repre- 
sentative placed  in  charge  and  rules  and  regulations  established. 

Appearances:  Herbert  J.  Goudge,  Paul  Overton  and  S.  W. 
Guthrie,  for  the  Los  Angeles  Gas  &  Electric  Corporation;  Le- 
roy  M.  Edwards,  for  Southern  Counties  Gas  Company;  Jared 
How,  for  Midway  Gas  Company  and  Southern  California  Gas 
Company;  Charles  S.  Burnell  and  Jess  E.  Stephens,  for  the 
city  of  Los  Angeles;  M.  Estudillo,  for  the  city  of  Riverside; 
Benjamin  E.  Paige,  Arthur  E.  Hurt  and  Eugene  D.  Williams, 
for  the  Southwestern  Shipbuilding  Company;  ^S.  M.  Haskins, 
for  the  Los  Angeles  Shipbuilding  &  Dry  Dock  Company ;  I.  G. 
Lewis,  for  the  Chamber  of  Commerce  of  San  Pedro,  the  Cham- 
ber of  Commerce  of  Harbor  City  and  the  Chamber  of  Commerce 

of  Lomita ;  William  W.  Phelps,  for  the  city  of  Hermosa  Beach. 
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Eklgerton,  Commissioner:  Further  hearings  in  the  above 
entitled  proceeding  were  held  on  September  28  and  29,  1920, 
at  which  time  this  Commission's  engineers  submitted  a  detailed 
report  relative  to  the  natural  gas  supply  and  requirements  in- 
volved in  this  investigation.  Additional  evidence  was  intro- 
duced by  the  several  utilities  and  the  city  of  Los  Angeles  and 
the  matter  was  thereupon  submitted  for  final  decision.  Briefs 
have  been  filed  by  the  Los  Angeles  Gas  &  Electric  Corporation 
and  the  Southern  California  Gas  Company  and  Midway  Gas 
^Company,  setting  forth  their  arguments  and  contentions  in  this 
i^ase. 

A  number  of  special  issues  have  been  raised  in  this  proceed- 
ing, to  which  the  Commission  will  have  to  give  further  con- 
iiideration.  Emergency  conditions  have  arisen,  necessitating  im- 
mediate action  and  the  carrying  out  of  certain  plans  of  opera- 
tion* It  appears  advisable,  therefore,  to  issue  a  further  ad  in- 
terim  order  covering  certain  phases  of  this  matter  which  de- 
mand immediate  decision  pending  final  determination  of  cer- 
liain  basic  issues  of  this  proceeding. 

The  evidence  indicates  thai  with  the.  advent  of  the  winter 
period  a  serious  gas  shortage  is  occurring,  and  that  adequate 
and  proper  service  is  not  being  rendered  to  all  domestic  and 
commercial  consumers  throughout  the  district.  The  supply  of 
natural  gasf  to  the  Los  Angeles  city  districts  has  not  been  in- 
creased since  the  winter  of  1919-1920.  An  unprecedented 
growth  of  these  communities  has  occurred,  which  has  resulted 
in  marked  increase  in  demand  for  gas  by  domestic  and  com- 
mercial consumers  and  is  now  taxing  tbe  facilities  of  the  several 
companies  to  the  limit.* 

[1]  Lhie  to  the  diflSculties  and  complications  encountered  in 
the  distribution  and  allocation  of  the  available  natural  gas  sup- 
ply, between  the  several  distributing  companies,  it  appears  that 
the  public  peed  can  best  be  served  and  the  most  satisfactory  serv- 
ice rendered  by  the  placing  in  direct  supervision  and  control 
of  the  gas  supply,  a  representative  of  the  Commission,  to  act 
under  certain  definitely  established  rules  and  principles  here- 
inafter laid  down  covering  the  division  of  gas  between  the  util- 
ities, quality  of  gas  to  be  served  and  priority  of  various  gas 

usage.  -' 
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The  situation  demands  close  daily,  if  not  hourly,  supervision. 
Manifestly,  it  will  be  impracticable  for  the  Commission  head- 
quarters to  immediately  direct  all  the  various  details  from  its 
main  office.  Fcr  the  purpose  of  meeting  this  difficulty,  the  Com- 
mission will  provide  for  personal  presence  of  a  member  of  its 
engineering  staif  at  the  city  of  Los  Angeles  during  the  continu- 
ance of  the  plan  herein  provided  for.  Such  engineer,  repre- 
senting this  Commission,  will  be  able  to  give  prompt  and  author- 
itative direction,  referring  to  this  Commission  such  matters, 
questions,  and  proposed  policies  and  directions  as  shall  be  cov- 
ered by  his  instructions. 

Since  the  submission  of  this  case,  instances  of  poor  service 
have  occurred,  due  primr.rily  to  increased  demands  for  gas  by 
domestic  consumers  as  a  result  of  the  colder  weather.  It  ap- 
pears that  practically  no  natural  gas  service  can  be  rendered 
to  industrial  consumers  except  by  the  most  careful  supervision 
nnd  distribution  of  the  gas  supply.  This  Commission  is  advised 
that  the  plan  of  supervision  herein  proposed  is  agreeable  to  the 
N  several  utilities  and  that  they  will  co-operate  fully  in  order  to 
render  the  best  service  possible. 

A  study  has  been  made  of  the  requirements  of  certain  of  the 
industrial  gas  consumers  of  Southern  California  Gas  Company 
by  a  special  committee  which  was  organized  at  the  suggestion 
of  the  Los  Angeles  chamber  of  commerce  to  consider  these  needs, 
and,  as  a  result,  a  proposed  priority  list  of  these  consumers  was 
submitted  in  evidence  as  representing  the  recommendation  of 
this  committee.  It  appears  that  some  of  these  consumers  are 
using  gas  for  purposes  similar  to  those  of  certain  consumers  of 
Los  Angeles  Gas  &  Electric  Corporation  served  at  the  regular 
domestic  rate.  The  industrial  consumers  now  being  served  by 
Southern  California  Gas  Company  are  purchasing  natural  gas 
at  the  industrial  rate  of  30  cents  per  1,000  cubic  feet. 

[2]  Conditions  are  such  that  due  to  the  shortage  of  gas  con- 
tinuous service  to  industrial  consumers  during  the  coming  three 
or  four  months  can  only  be  had  at  the  expense  of  a  greater  manu- 
facture of  artificial  gas  for  mixing  purposes  as  the  supply  is  not 
sufficient  to  continue  this  service  and  render  full  service  for  do- 
mestic and  commercial  purposes  during  the  better  part  of  the 
winter  period.     Industrial  consumers  on  Southern  California 
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Gas  Company's  system  and  Southern  Counties  Gas  Company's 
Long  Beach  district  to  whom  preference  is  to  be  given  at  this 
time  should,  in  fairness,  be  required  to  pay  rates  more  colnmen- 
surate  with  the  cost  of  service.  This  Commission  must  conclude 
that  such  industrial  consumers  of  the  Southern  California  Gas 
Company,  Southern  Counties  Gas  Company's  Long  Beach  dis- 
trict and  Los  Angeles  Gas  &  Electric  Corporation  who  are  to 
have  continued  service  should  be  treated  alike  in  so  far  as  prac- 
ticable. 

[3]  Only  such  industrial  consumers  whose  processes  necessi- 
tate gas  fuel  and  whose  demands  are  limited,  may,  with  the  ap- 
proval of  this  Commission,  be  placed  upon  the  special  industrial 
schedule  hereinafter  set  forth  and  given  greater  preference.  It 
may  not  be  possible  to  always  guarantee  these  consumers  unin- 
terrupted service  during  periods  of  critical  gas  shortage,  and 
at  fluch  times  they  will  be  required  to  curtail  their  usage  in  favor 
of  general  domestic  and  commercial  consumers.  Large  indus- 
trial users  must  be  refused  service  even  if  willing  to  pay  the 
higher  rates  during  the  coming  winter  in  order  to  protect  domes- 
tic service  which  must  not  be  jeopardized.  All  industrial  con- 
sumers served  in  the  Los  Angeles  district  and  in  the  eastern  dis- 
trict of  Southern  Counties  Gas  Company  will  be  expected  to 
co-operate  with  the  Commission's  representative  who  will  super- 
vise the  companies'  operations. 

Los  Angeles  Gas  &  Electric  Corporation  will  be  required  to 
reclassify  its  consumers  to  conform  to  the  requirement  of  the 
industrial  schedule  hereinafter  set  forth. 

[4]  It  appears  from  the  evidence  herein  that  it  will  be  diffi- 
cult, if  not  impossible,  for  the  gas  companies  supplying  Los 
Angeles  to  continue  to  furnish  gas  of  an  average  heat  content 
of  815  B.T.U.  per  cubic  foot  during  the  winter  months.  It  is 
desirable  that  the  companies  maintain  as  high  a  heat  standard  as 
possible,  and,  for  that  reason,  it  does  not  appear  advisable  to 
authorize  a  definite  reduction  in  heat  content  at  this  time,  it 
being  understood,  however,  that  the  Commission's  representa- 
tive, who  is  herein  directed  to  act  for  the  Commission  in  the  su- 
pervision of  the  gas  supply  on  the  companies'  systems,  shall 
allow  such  reduction  as  may  be  found  necessary,  subject  to  ap- 
proval by  the  Commission. 
r.U.R.1921B. 


Digitized  by 


Google 


734  CALIFORNIA  RAILROAD  COMMISSION. 

Conditions  in  the  eastern  Los  Angeles  county  and  in  die 
Orange  county  district  served  by  Southern  Counties  Gas  Com- 
pany are  such  that  special  care  must  be  had  to  prevent  very 
serious  shortages  during  periods  of  severe  weather  conditions. 


COLORADO  SUPREME  COURT. 

CHICAGO,  BURLINGTON  &  QUINCY  BAILROAD  COM- 

PANY 

V. 

PUBLIC  UTILITIES  COMMISSION  et  aL 

[No.  9787.] 
(—  Colo.  — ,  193  Pac.  726.) 

Crossings  —  Railroads  —  Power  of  Comtftiasion  —  Eminent  domain. 

The  Colorado  Commission  has  no  power  to  authorize  the  opening 
of  a  street  across  a  railroad,  since  such  authorization  would  be  an 
exercise  of  the  right  of  eminent  domain  and  outside  the  Commission's 
jurisdiction. 


Eminent  domain  —  PoUce  power  —  Crossings. 

Discussion  of  the  distinction  between  police  power  and  the  right 
of  eminent  domain,  p.  735. 

(Scott  and  Allen,  J  J.,  dissent.) 

[November  8,  1920.J 

En  banc.  Writ  of  review  to  set  aside  an  order  by  the  Colo- 
rado Commission  authorizing  the  opening  of  a  street  across  a 
railroad's  right  of  way  without  condemnation  proceedings ;  Com- 
mission directed  to  vacate  the  order. 

Appearances:  E.  E.  Whitted  and  J.  L.  Rice,  both  of  Denver, 
for  petitioner;  Coen  &  Sauter,  of  Sterling,  for  respondents. 

Teller,  J. :  The  question  for  determination  in  this  case  is  as 
to  the  right  of  the  Public  Utilities  Commission,  by  an  order, 
without  any  proceeding  in  condemnation,  to  open  a  street  across 
a  railroad  right  of  way. 

The  argument  of  counsel  for  the  respondent  is,  in  brief,  as 
follows : 

The  state  has  delegated  to  the  Commission  a  part  of  the  polioe 
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power,  that  is,  the  right  to  regulate  railroad  companies  in  vari- 
ous matters,  including  the  putting  in  of  street  crossings,  etc. 

That  being  so,  the  order  to  put  in  a  crossing  is  within  the 
authority  of  the  Commission,  and  the  order  should  be  affirmed. 

The  defect  in  this  argument  is  due  to  a  failure  to  distinguish 
between  the  police  power,  and  the  right  of  eminent  domain; 
between  the  power  to  compel  the  installation  of  crossings,  and 
the  power  to  take  land  for  streets,  or  other  public  purposes. 

A  crossing  may  be  ordered  put  in  under  the  police  power  of 
the  state;  land  may  be  taken  for  a  street  only  by  the  exercise 
of  the  right  of  eminent  domciin. 

Throughout  the  brief  for  respondent,  this  misapprehension 
appears.  Cases  are  cited  to  the  effect  that  crossings  may  be 
ordered  in,  at  the  expense  of  railroad  companies,  and  that  un- 
compensated obedience  to  a  regulation,  enacted  for  the  public 
safety  under  the  police  power  of  the  state,  is  not  a  taking  of 
private  property  without  just  compensation;  with  all  of  which 
we  agree.  Those  cases  have,  however,  no  bearing  on  the  ques- 
tion at  issue.  Indeed,  the  Commission  seems  to  have  first  fallen 
into  this  error  of  supposing  that,  the  power  to  require  the  con- 
struction of  crossings  was  equivalent  to  the  power  to  take  land 
for  a  roadway  across  the  tracks.  The  Commission's  "State- 
ment,''  preliminary  to  the  order,  discusses  the  necessity  for  a 
street  across  the  tracks,  and  then  orders  the  removal  of  the 
platform,  and  the  installing  of  a  crossing.  It  is  apparently  as- 
sumed that  the  order  opened  the  street,  as  well  as  required  the 
putting  in  of  a  crossing. 

It  is  nowhere  claimed  that  the  Commission  has  the  right  of 
eminent  domain;  the  contention  is  based  entirely  upon  the  as- 
sumption that  the  order,  being  valid  as  an  exercise  of  police 
power,  operated  to  open  the  street. 

The  distinction  between  the  two  powers  above  mentioned  is 
universally  recognized. 

In  12  C.  J.  at  page  905,  it  is  said :  'The  police  power  is  to  be 
clearly  distinguished  from  the  right  of  eminent  domain;  and 
the  distinction  lies  in  this,  that  in  the  exercise  of  the  latter  right 
private  property  is  taken  for  public  use  and  the  owner  is  in- 
variably entitled  to  compensation  therefor,  while  the  police 
power  is  usually  exerted  merely  to  regulate  the  use  and  enjoy- 
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ment  of  property  by  the  owner,  or,  if  he  is  deprived  of  his  prop- 
erty outright,  it  is*  not  taken  for  public  use,  but  rather  destroyed 
in  order  to  promote  the  general  welfare  of  the  public;  and  in 
neither  case  is  the  o^vner  entitled  to  any  compensation  for  any 
injury  which  he  may  sustain  in  consequence  thereof,  for  the  law 
considers  that  either  the  injury  is  damnum  absque  injuria  or 
the  owner  is  sufficiently  compensated  by  sharing  in  the  general 
benefits  resulting  from  the  exercise  of  the  police  power.'' 

In  Lewis  on  Eminent  Domain  (2d  ed.)  §  6,  the  police  power 
is  said  to  be  clearly  distinguishable  from  the  right  of  eminent 
domain.     The  author  says :  * 

'^Fnder  the  one,  the  public  welfare  is  promoted  by  regulating 
and  restricting  the  use  and  enjoyment  of  property  by  the  own- 
er; under  the  other,  the  public  welfare  is  promoted  by  taking 
the  property  Jrom  the  owner  and  appropriating  it  to  some  par- 
ticular use.'' 

In  10  R.  C.  L.  p.  7,  in  discussing  the  distinction  between 
police  power  and  eminent  domain,  it  is  said : 

^^The  real  distinction,  however,  lies  in  the  fact  that  in  emi- 
nent domain  property  or  a  right  in  property  is  taken  from  the 
OAvner,  and  transferred  to  a  public  agency  to  be  enjoyed  by  it 
as  its  own ;  whereas  the  police  power,  although  it  may  and  often 
does  take  property  in  the  constitutional  sense,  so  that  it  must  be 
paid  for,  yet  this  is  not  accomplished  by  a  transfer  of  ownership, 
but  by  destroying  the  property  or  impairing  its  value.  ^' 

It  is  manifest,  then,  that  the  discussion  of  the  police  power  is 
wholly  beside  the  mark.  No  case  is  cited,  and  we  find  none, 
which  supports  the  contention  of  counsel. 

On  the  other  hand  there  are  many  cases  which  recognize  the 
necessity  for  a  proceeding  in  condemnation  to  open  a  road  across 
a  railroad  right  of  way. 

In  24  L.RA.(N'.S.),  in  a  note  at  page  1214,  it  is  said: 

"Greneral  power  to  lay  out,  extend,  and  open  streets,  when 
authority  to  condemn  property  is  also  conferred,  will  permit 
the  opening  of  a  street  across  a  railway  right  of  way." 

To  this  note  are  cited  cases  from  Georgia,  Illinois,  Minnesota, 
Missouri,  Ohio,  New  York,  Connecticut,  Indiana,  South  Da- 
kota, and  New  Jersey. 
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On  page  1226  of  the  same  volume,  in  a  note,  it  is  said: 

"As  an  easement  in  a  railway  right  of  way  is  property  within 
a  constitutional  inhibition  against  taking  or  damaging  private 
property  for  public  use  without  compensation,  it  is  generally 
held  that  a  street  or  highway,  cannot  be  laid  out  or  established 
across  it  without  making  compensation  therefor." 

To  this  note  are  cited  cases  from  Arkansas,  Connecticut, 
Georgia,  Illinois,  United  States  Supreme  Court,  Indiana,  Kan- 
sas, Kentucky,  Massachusetts,  Michigan,  Missouri,  Nebraska, 
!New  Jersey,  and  Pennsylvania.    The  note  also  points  out  that — 

"Notwithstanding  a  railway  company  must  be  compensated 
for  the  laying  out  of  a  street  across  its  right  of  way,  yet  the  ex- 
pense of  constructing  the  crossing  and  its  approaches  may  be 
lawfully  imposed  upon  it." 

The  distinction  is  that  the  taking  is  under  the  right  of  emi- 
nent domain,  while  the  regulating  as  to  crossings  and  ap- 
proaches is  under  the  police  power  of  this  state. 

In  15  Cyc.  669,  it  is  said: 

"A  railroad  company  is  entitled  to  compensation  for  the  loca- 
tion of  a  public  highway  across  its  ri^t  of  way." 

In  support  of  this  text  cases  are  cited  from  Illinois,  Kansas, 
Massachusetts,  New  Jersey,  Ohio,  and  Pennsylvania. 

The  right  of  a  person  or  corporation,  whose  property  is  taken 
for  public  use,  to  compensation  therefor,  is  guaranteed  by  both 
the  state  and  the  Federal  Constitutions.  Such  right,  however,' 
exists  regardless  of  constitutional  provisions.  It  is  a  settled 
principle  of  universal  law,  reaching  back  of  all  constitutional 
provisions,  that  the  right  to  compensation  is  an  incident  to  the 
exercise  of  the  power  of  eminent  domain.  Chicago,  B.  &  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  17  Sup.  Ct.  Rep.  581,  41  L. 
ed.  979. 

The  fact  that  property  may  be  damaged  or  destroyed,  with- 
out compensation  under  the  police  power,  has  no  bearing  upon 
this  controversy.  Here  the  property  is  to  be  "taken,''  and  de- 
voted to  a  public  use,  the  railroad  company  retaining  a  right 
to  its  use,,  qualified  by  the  right  of  the  public  to  a  new  use. 
^'Property"  consists,  not  in  the  thing  said  to  be  owned,  but  in 
the  right  to  dominion  over  it,  control  of  its  use,  and  disposition. 

The  thing  owned  may  be  tangible  or  intangible,- a  fee  in  land  or 
P.U.R.1921B.  47  ' 
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an  easement  in  it.  A  railroad  company  across  whose  tracks  a 
fetreet  is  opened  loses  the  exclusive  control — which  is  property — 
over  the  part  devoted  to  street  purposes,  and  hence  a  part  of 
its  property  is  **taken."  Its  right  to  compensation  for  that  part 
is  a  natural  right,  protected  by  express  constitutional  provisions. 
Such  is  the  declaration  of  the  United  States  Supreme  Court  in 
the  case  last  cited. 

There  is,  moreover,  no  reason  for  giving  to  the  Commission 
the  right  to  condemn. 

Paragraph  59  of  §  6525,  R.  S.  1908,  gives  express  power  to 
town  and  city  councils  to  extend  streets  across  railroads. 

Paragraph  74  of  said  section  provides  that  when  it  shall  be 
deemed  necessary  by  any  municipal  corporation  to  enter  upon  or 
take  private  property  for  any  of  the  uses  theretofore  named, 
which  includes  street  purposes,  the  same  shall  be  examined,  ap- 
praised, and  the  damages  thereon  assessed,  and  the  proceedings 
in  connection  therewith  shall  be  in  all  respects  the  same  as  is 
now  or  may  hereafter  be  provided  by  general  law  for  the  taking 
of  private  property  for  public  or  private  use.    . 

This  shows  that  the  legislature  recognized  that  in  carrying  out 
the  powers  given  by  paragraph  59  the  right  of  eminent  domain 
was  necessary  to  be  granted,  or  at  least  that  it  was  advisable  to 
grant  it.  Doubtless,  under  the  authorities,  the  right  given  in  a 
previous  paragraph  of  that  section  to  extend  and  open  streets 
'would  have  given  the  right  to  cross  railways  by  condemnation 
but  the  matter  is  made  clear  by  the  paragraph  in  question. 

Section  6588,  R.  S.  1908,  clearly  contemplates  the  necessity 
for  a  condemnation  of  a  right  of  way  for  a  street.    It  provides : 

^*No  street  or  highway  shall  be  opened,  straightened  or  widened, 
nor  shall  any  other  improvement  be  made  which  will  re  re- 
quire proceedings  to  condemn  private  property,  without  the  con- 
currence in  the  ordinance  or  resolution  directing  the  same  of 
two-thirds  of  the  whole  number  of  the  members  elected  to  the 
council  or  board  of  trustees." 

If  the  citizens  of  Peetz  want  the  street  extended  they  can 

doubtless  induce  the  town  council  to  take  appropriate  action  to 

that  end.     This  local  action  better  accords  with  the  principles 

of  popular  government  than  does  the  committing  of  the  matter 

to  the  determination  of  a  state  Commission. 
P.U.R.1921B. 
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In  every  view  of  the  case,  the  conclusion  is  irresistible  that 
*the  Commission  did  not  regularly  pursue  its  authority  and  hence 
its  order  is  invalid.  The  Commission  is  therefore  directed  to 
vacate  the  order.  ; 

Scott  and  Allen,  JJ.,  dissent. 
Bailey,  J.,  not  participating. 


IDAHO  PUBIjIO  UTILITIES  COMMISSION. 

BE  MOUNTAIN  STATES  TELEPHONE  &  TELEGRAPH 

COMPANY. 

[Case  F-276,  Order  No.  766.] 

Valuation  —  Overheads  —  OmisHanm  and  eontingencies  —  Telephone 
company,  i 

1.  The  Idaho  CommiBsion  held  that  it  was  proper  to  allow  for 
omissions  and  contingencies  in  a  reproduction  cost  valuation  and  au- 
thorized 2  per  cent  in  the  case  of  a  telephone  company. 

Valuation  —  Reproduction  cost  —  Prevailing  prices  —  Period  con-' 
Mdered, 

2.  The  Idaho  Commission  considered  the  prewar  period  of  prices 
in  valuing  that  portion  of  a  telephone  plant  installed  prior  to  Janu- 
ary 1,  1917,  and  the  prices  prevailing  after  that  date  for  actual  capi- 
tal additions  made  to  the  system  thereafter. 

Valuation  —  Reproduction  cost  —  Interest  during  construction. 

3.  The  rate  of  interest,  during  the  construction  period  of  a  utility, 
must  be  an  average  if  it  is  to  be  applied  to  all  the  physical  property, 
since  some  classes  of  property,  such  as  lands,  buildings,  rights  of  way, 
etc.,  must  be  acquired  early  in  the  construction  period,  while  such 
classes  as  station  apparatus,  installations,  etc.,  would  probably  be 
earning  revenues  by  the  time  the  term  of  credit  on  the  purchase  of 
same  has  elapsed. 

Valuation  —  Going  concern  value  —  Development  cost  *  Telephone 
company,  , 

4.  The  Idaho  Commission  made  an  allowance  of  $120,000  as  the 
cost  of  development  in  valuing  a  $5,000,000  telephone  property. 

Valuation  —  B%isiness  development  —  Pioneering  —  Telephone  com--' 
pany. 

5.  The  Idaho  Commission  holds  that  the  amount  of  cost  of  busi- 
ness development  of  a  telephone  company  should  be  liberal  enough  to 
encourage  a  fair  amount  of  pioneering,  but  that  beyond  that  it  should 
not  go.  i 

P.U.R.1921B. 
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Vatuaiion  —  Working  capital  ^  Method  of  determining. 

6.  To  ascertain  the  proper  allowance  for  working  capital  to  m 
telephone  utility,  the  Idaho  Commission  authorized  a  sum  equal  to 
operating  expenses  for  forty  days  plus  the  company's  supplies  account. 

Valuation  —  Accrued  depreciation  —  No  deduction  allotred  for, 

7.  The  Idaho  Commission  made  no  deduction  for  accrued  depre- 
ciation in  the  valuation  of  a  telephone  utility,  where  it  appeared  that 
the  property  was  100  per  cent  efficient.  ' 

Betum  —  Amount  —  Telephone  company. 

8.  The  Idaho  Commission  allowed  a  telephone  company  a  return 
of  8  per  cent  on  the  value  of  its  property  devoted  to  service. 

Betum  —  Operating  expenses  ^  Depreciation  reserve  ^  Investntent, 

9.  A  public  utility  should  not  be  required  to  set  up  its  deprecia- 
tion reserve  on  a  sinking  fund  basis,  which  would  require  that  it  be 
invested  in  liquid  securities,  where  it  appears  that  the  company's  credit 
is  good  and  its  ability  to  finance  all  its  operations  seems  to  be  assured. 

Bates  —  Service  charge  —  Telephones. 

10.  The  expenses  incident  to  application  by  new  subscribers,  con- 
nection and  disconnection  of  service,  and  records  for  service  are  prop- 
erly met  by  a  service  charge,  as  the  cost  of  this  preparatory  work  is 
entirely  a  per  subscriber  matter. 

Bates  ~  Discrimination  —  Telephones  —  Municipalities, 

11.  Free  telephone  setvice  to  municipalities,  according  to  intnchlae 
requirements,  is  di8crimina;tory  and  should  be  abolished.  * 


Valuation  —  Telephone  €^mpany  —  Rate  hase  —  How  detertninedl. 

Discussion  of  the  method  used  in  establishing  the  rate  base  for  m 
telephone  utility,  p.  742. 

Valuation  —  Cost  of  husiness  development  —  Telephones'^ 

Discussion  of  the  proper  treatment  of  an  item  of  cost  of  'business 
development  in  the  valuation  of  a  telephone  utility,  p.  749. 
Betum  —  Operating  expenses  —  Licensee  payment  —  Telephones. 

Discussion  of  the  payment  of  a  percentage  of  gross  revenues  by  a 
telephone  company  as  licensee  payment  for  certain  services  performed 
by  a  parent  company,  p.  757. 

[January  31,  1921.] 

'Application  for  authority  to  continue  in  effect  upon  a  return 
of  its  properties  to  company  control,  certain  rates  existing  under 
government  control;  granted. 

Appearances:  Hilton  Smith,  Vice  President  and  General 
Counsel,  Denver,  Colorado;  L.  J.  Williams,  Attorney-at-Law, 
Denver,  Colorado;  A.  A.  Eraser,  Attorney-at-Law,  Boise,  Idaho, 
representing  the  applicant;  Raymond  L.  Givens,  Assistant  At- 
torney General,  Boise,  Idaho;  W.  L.  Gt)rton,  Chief  Engineer, 
P.U.R.1921B. 
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Boise,  Idaho ;  F.  W.  Hassan,  Chief  Accountant,  Boise,  Idaho, 
representing  the  Commission. 

By  the  Commission:  This  is  an  application  hy  the  Moun- 
tain States  Telephone  &  Telegraph  Company  (hereafter  called 
the  Company)  asking  that,  upon  the  termination  of  Government 
control  and  the  return  of  its  properties  to  Company  control,  the 
Company  he  authorized  to  conduct  its  business  in  Idaho  under 
the  rates,  charges,  schedules,  rxiles  and  r^ulations  in  effect  on 
June  26,  1919,  that  being  the  date  of  the  filing  of  this  applica- 
tion.' 

Under  authority  of  Act  of  Congress,  the  Executive  Depatt- 
ment  of  the  United  States  Government  took  over  the  propertieia 
and  exercised  the  control  and  operation  of  .the  entire  business 
of  all  the  principal  telephone  companies  of  the  United  States, 
including  applicant  Company,  from  August  1,  1918,  to  August 
1,1919. 

During  Government  control  and  prior  to  the  filing  of  this  ap- 
plication certain  increases  in  rates  and  charges  were  put  into 
effect.  The  Act  of  Congress  returning  the  telephone  business' 
to  private  control  and  operation  provided  that  the  rates,  charges, 
snd  regulations  then  in  effect  should  be  continued  to  December 
1,  1919,  unless  sooner  changed  by  competent  authority.  In  view 
of  the  fact  that  the  operating  expenses  of  the  Company  were 
still  on  the  war  level  basis,  and  the  further  fact  that  the  Cc«n- 
pany  was  engaged  in  making  the  inventory  and  appraisal  of  its 
entire  properties  in  the  state  of  Idaho,  required  by  the  Act  of 
1919,  the  Commission,  on  November  19,  1919,  issued  its  Order 
No.  616  herein  authorizing  a  continuance  of  rates,  charges,  rules 
and  regulations  then  in  effect,  pending  the  completion  of  said 
inventory  and  valuation  and  a  hearing  thereon  in  connection 
with  the  hearing  on  this  application.  Said  inventory  and  ap-. 
praisal  was  filed  with  the  Commission  on  January  19,  1920. 

Mr.  W.  L.  Gorton,  chief  engineer  of  the  Conmiission,  went  to 
Denver,  the  headquarters  of  the  Company,  and  made  an  exam- 
ination of  the  books,  vouchers,  and  other  records  of  the  Com- 
pany, checking  unit  costs  applied  by  the  Company  to  its  physical 
inventory  in  making  its  appraisal,  and  also  examined  records 

of  actual  performance  used  by  the  Company  in  arriving  at  cerr.^ 
P.U.R.1921B. 
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tain  averbead  expenses  in  its  appraisal.  Mr.  F.  W.  Hassan,  the 
Commission's  Auditor,  had  made  an  examination  of  the  Com- 
pany's books  and  records  in  the  Denver  office  prior  to  the  filing 
of  the  inventory  and  appraisal,  and  his  report  to  the  Commis- 
sion, covering  capital  accounts,  fixed  charges,  revenues  and  ex- 
penses, and  other  accounts  involved  in  the  hearing  is  m  evidence. 

The  first  hearing  was  held  at  Boise,  Idaho,  on  June  4,  1920, 
notice  of  same  having  been  given  to  the  principal  communities 
and  oirganizations  in  the  territories  served  by  the  Company.  At 
this  hearing,  the  Company  presented  evidence  in  support  of  its 
application  in  the  form  of  written  studies  covering  the  various 
phases  of  its  telephone  history  and  business  as  conducted  in 
Idaho.  These  studies  were  introduced  as  exhibits  iji  the  case. 
The  members  of  the  Commission,  together  with  its  engineering, 
auditing,  and  legal  departments,  examined  these  studies  care- 
fully and  checked  them  with  the  schedules  and  other  data  on  file. 

Final  hearing  of  the  case  was  held  at  Boise,  Idaho,  beginning 
November  20,  1920,  and  continuing  eight  days,  due  notice  there- 
of being  given  to  the  same  interests  that  had  been  notified  of 
the  previous  hearing.  At  this  hearing,  the  Company  presented 
additional  exhibits  in  the  form  of  studies  and  its  witnesses  were 
cross-examined  by  members  of  the  Commission  and  the  Com- 
mission's attorney,  chief  engineer,  and  auditor.  Studies  and 
exhibits  were  introduced  on  behalf  of  the  Commission  by  its 
chief  engineer  and  auditor,  and  these  witnesses  were  cross-ex- 
amined by  the  attorneys  for  the  Company.  No  appearance  was 
made  at  either  hearing  by  any  person,  organization,  or  commu- 
nity in  opposition  to  either  the  original  or  supplemental  applica- 
tions. The  matter  was  argued  and  finally  submitted  and  taken 
under  advisement  on  November  29,  1920.  The  transcript  of  the 
testimony  has  been  completed  and  the  Commission  now  makes 
its  report,  findings,  and  order. 

The  establishment  of  a  **rate  base"  is  a  matter  of  very  great 
importance.  The  rate  base  established  will  be  used  as  the  basis 
for  rate  adjustments  in  the  future  so  long  as  it  stands.  The 
Commission  is  charged  with  the  duty  of  fixing  a  value  of  the 
Company's  properties  for  rate-making  purposes,  a  value  which 
must  be  fair  alike  to  the  utility  and  to  its  patrons.    In  the  valu- 

P.U.R.1921B. 
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ation  of  the  properties  of  the  Wood  River  Power  Co.  ante,  531, 
534,  the  Commission  held :  "The  Value,'  which  we  are  seeking,  is 
the  reasonable,  fair  value  of  the  applicant's  property  in  its  pres- 
ent place  and  service ;  the  value  in  its  entirety  as  now  organized 
into  a  going  concern  rendering  and  reasonably  required  for  ren- 
dering service  to  the  public,  and  in  operation  in  a  developed 
field  of  service;  including  not  only  the  present  ability  to  render 
service  but  the  uninten*upted  continuance  of  this  ability  for  so 
long  a  time  as  the  public  may  demand  the  same."  And  in  the 
same  case  announced  a  method  of  consideration  as  follows: 

I.  Physical  factor,  (a)  Cost  of  material,  equipment,  lands, 
etc;  (b)  cost  of  labor;  (c)  cost  of  engineering  and  superinten- 
dence; (d)  omissions  and  contingencies. 

II.  Nonphysical  factor.  1.  Financial,  (a)  Interest  during 
period  of  construction;  (b)  taxes,  insurance,  damages,  legal, 
executive  and  6ther  financial  elements  during  period  of  construc- 
tion. 2.  Cost  of  property  development,  (a)  Promotion;  (b) 
organization;  (c)  cost  of  money,  etc.  3.  Business  development, 
(a)  Cost  of  developing  the  field  and  attaching  customers;  (b) 
cost  of  operating  during  development  period.  4.  Working  cap- 
ital. 

IIL  Dedudtions.  (a)  Depreciation;  (b)  nonoperating  prop- 
erty. 

IV.  Financial:  history. 

Physical  Factors. 

The  inventory  and  appraisal  of  its  physical  properties  in  Ida- 
ho, submitted  by  the  Company,  was  made  in  compliance  with 
an  Act  passed  by  the  1919  session  of  the  legislature,  which  pro- 
vides as  follows:  "Every  public  utility,  except  railroad  corpo- 
rations, shall  file  with  the  Commission  an  inventory  of  all  its 
physical  property  within  the  several  counties  of  the  state,  such 
inventory  shall  show  in  detail  the  cost  of  construction  together 
with  the  depreciation  charges  incident  thereto  since  construction, 
or  may  show  the  cost  of  replacement  of  such  properties,  if,  in 
the  opinion  of  the  Commission,  the  original  cost  and  deprecia- 
tion charges  cannot  be  obtained ;    •    •    ." 

The  completed   inventory  and   appraisal,  consisting  of  173 

volumes  of  typewritten  lists,  compilations,  and  reports,  was  made 
P.U.R.1921B.  " 
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from  actual  count,  measurement  and  classification,  and  the  unit  ' 

costs  applied  in  making  the  appraisal  herein  were  derived  from  | 

the  vouchers  and  other  records  of  the  Company  covering  the  | 

periods  shown,  the  average  for  the  whole  of  the  periods  being  j 

used  except  as  to  prices  of  such  materials  as  copper,  lead,  and 
tin  in  which  great  fluctuations  have  occurred.  In  calculating 
these  costs,  trend  prices  were  applied  instead  of  the  average  for  ', 

the  periods  used.     Copper  reached  the  price  of  30  cents  per  I 

pound  during  the  war  but  18  cents  per  pound  was  used  in  the 
calculations  for  prewar  appraisal  and  18.7  cents  per  pound  for 
the  war  period ;  lead,  which  reached  a  price  of  $8.67  per  cwt. 
in  the  war  period,  was  figured  at  $5.14  for  the  prewar  and  $5.28 
for  the  war  period. 

Following  the  filing  of  the  Company^s  inventory  and  apprais- 
al, the  engineering  department  of  the  Commission  made  a  check 
of  the  inventory  in  the  field,  covering  approximately  fifteen  per 
cent  of  the  property's  value,  the  portions  checked  including  all 
classes  of  properties  selected  at  random  throughout  the  entire 
territory  served  by  the  Company,  This  check  showed  a  discrep- 
ancy in  inventoring  of  about  two-tenths  of  one  per  cent.  The  | 
check  as  made  fairly  represents  an  average  of  conditions  applic-  I 
able  to  the  entire  inventory,  and  the  Commission,  on  the  showing  j 
made  and  the  recommendation  of  its  chief  engineer,  accepts  and 
adopts  the  entire  field  inventory  of  the  Company  as  adjusted. 

An  examination  of  the  totals  reached  by  the  Company,  in 
applying  its  unit  prices  to  various  classes  of  property  in  the  in- 
ventory, discloses  some  cases  of  overcharge  and  some  cases  of 
undercharge,  the  total  net  adjustment  resulting  from  this  check 
being  a  deduction  of  $23,393.98  from  the  appraisal  on  the  pre- 
war price  basis  submitted  by  the  Company.  This  adjustment 
was  accepted  by  the  Company's  engineers.  A  complete  check  of 
the  field  inventory  forms  against  the  final  valuations  developed 
discrepancies  to  the  extent  of  26  poles  in  a  total  of  161,677  poles 
in  the  entire  system  and  a  check  of  the  clerical  compilations  re- 
vealed errors  to  the  extent  of  $17  in  a  total  of  about  $4,500,000. 

Two  complete  appraisals  of  its  physical  property  were  sub- 
mitted by  the  Company,  one  for  a  prewar  period  from  January 
1,  1913,  to  December  31,  1916,  and  another  for  what  it  calls  the 
war  level  period  from  January  1,  1917,  to  August  31,   1919. 

P.U.R.1921B. 
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These  appraisals  include  all  overheads  and  allowances  for  con- 
tingencies and  omissions.  The  lands  were  appraised  by  real 
estate  men  living  in  the  communities  where  said  lands  were  lo- 
cated and  the  buildings  were  appraised  by  contractors.  The  to- 
tals of  these  physical  inventories  and  appraisals,  also  the  book 
value  of  the  property,  are  as  follows : 

Table  I. 

Prewar  War  Level  ^^^^  ^'^^^  **  ^^ 

rrewar.  war  i^\ei.  ^^^   3^    ^^^^ 

$4,490,056.79  $6,653^07.07  $4,212,186.04 

The  percentage  that  each  class  of  expense  constitutes  of  the 
entire  cost  of  the  system,  as  set  up  by  the  Company,  exclusive 
of  interest  during  construction,  is  as  follows: 

Table  II. 

Material    49.95% 

Labor    27.19% 

Supply   expense    3.24%  ] 

Plant  Supervision  and  tool  expense   4.95% 

General  expense    1.37%  f  Overheads 

Incidentals*     3.94%       16.20% 

Contingencies   and   omissions    2.70%  J  ^ 

Items  of  inventory  with  no  overheads 6.66% 

Total   100.00% 

[1]  The  report  of  the  Commission's  engineer  shows  that  all 
these  overhead  percentages  are  substantiated  by  the  actual  ex- 
perience of  the  Company  as  revealed  by  its  records,  except  the 
allowance  for  omissions  and  contingencies.  The  very  nature  of 
the  item  precludes  the  possibility  of  fixing  it  upon  a  definite 
basis,  but  Commissions  and  engineers  agree  very  generally  that 
some  allowance  should  be  made  in  appraisal  work  therefor.  The 
Company  has  had  many  years  experience  in  inventorying,  and 
the  results  of  the  checks  made  by  the  Commission's  engineers 
show  that  in  this  inventory  findable  omissions  have  almost 
reached  the  vanishing  point.  Allowances  are  made  for  contin- 
gencies in  a  reproduction  estimate  on  the  theory  that  conditions 
will  be  met  in  construction  work  that  cannot  readily  be  foreseen 
or  provided  for  in  cost  estimates.  But  the  estimates  of  repro- 
duction cost  in  this  case  are  based  upon  actual  performance  in 
the  construction  of  this  system.  The  Commission  believes  that 
an  allowance  of  2  per  cent  is  ample  to  cover  omissions  and  con- 
tingencies in  this  case,  and  so  finds. 
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The  Commission's  engineer  has  submitted  four  appraisals  of 
the  physical  property  shown  by  the  inventory,  the  totals  being 
as  follows: 

1    $4,449,574.85 

2    6,592,676.56 

3    4,733,194.56 

4    4,505,626.40 

The  first  total  is  based  upon  prices  of  the  prewar  period ;  the 
second  prices  of  the  war  level  period.  Both  were  reached  in  the 
same  manner  as  the  Company's  two  appraisals  supra,  except  that 
omissions  and  contingencies  are  calculated  at  2  per  cent.  Total 
No.  3  is  made  up  by  applying  prewar  prices  as  in  total  1  for 
items  of  fixed  capital  up  to  Januai-y  1,  1917,  plus  the  book 
values  of  all  items  of  fixed  capital  added  from  January  1,  1917 
to  August  31,  1919,  with  an  allowance  of  2  per  cent  for  omis- 
sions and  contingencies.  Total  No.  4  is  based  on  1913  prices 
for  all  work  done  prior  to  that  date  with  book  values  of  additions 
to  fixed  capital  from  January  1,  1913  to  August  31,  1919,  plus 
2  per  cent  for  omissions  and  contingencies. 

[2]  The  Commission  accepted  the  physical  inventory  as  final- 
ly submitted.  In  finding  the  physical  factor  it  considers  the 
prewar  period  of  prices  and  the  method  of  applying  them  to  be 
fair  and  just  for  that  portion  of  the  plant  installed  prior  to  Jan- 
nary  1,  1917.  Since  the  Company  has  expended  considerable 
sums  of  money  in  replacements,  betterments,  and  extensions  of 
its  system  during  the  period  from  January  1,  1917  to  August 
31,  1919,  which  was  a  period  of  abnormally  high  prices,  the 
Commission  believes  that  it  is  fair  and  just  to  add  to  the  value 
of  the  physical  property  as  it  existed  on  January  1,  1917,  the 
actual  capital  additions  made  to  the  system  from  January  1, 
1917,  to  August  31,  1919,  at  the  prices  prevailing  when  such 
additions  and  betterments  were  made.  These  prices,  with  the 
addition  of  2  per  cent  for  omissions  and  contingencies  to  all 
items  except  Eight  of  way  exchange,  Right  of  way  toll,  Lands, 
Central  office  telephone  equipment.  Other  central  office  equip- 
ment, Office  furniture  and  fixtures.  General  stable  and  garage 
equipment  and  General  tools  and  improvements,  are  summar- 
ized as  follows : 
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Right  of  wav  exchange    ^ $12,278.68 

Right  of  way  toll   13,249.52 

Lands 51,164.41 

Buildings    . .  .^ 180.885.51 

Central  office  telephone  equipment    324,173.20 

Other  central  office  equipment    9,858.97 

Station  apparatus    190,380.07 

Station  insUllations    108,169.03 

Interior  block  wires    , 4,690.07 

P.  B.  X 26,968.43 

Booths  and  special  fittings    10,107.08 

Exchange  pole  lines    941,709.04 

Exchange  aerial   cable    430,991.63 

Exchange  aerial '  wire    471,404.79 

Exchange  drop  wire    118,586.94 

Exchange  V.  G.  conduit   126,085.07 

Exchange  U.   G.   cable    111,321.36 

Toll  pole  lines    771,422.05 

Toll   aerial   cable    478.20 

Toll  aerial  wire    758,757.05 

Toll  U.  G.  cable   800.35 

Office  furniture  and  fixtures   34,140.40 

General  stable  and  garage  equipment   23,524.15 

General  tools  and  improvements   ; •  11,949.56 

•  Total $4,733,194.56 

After  full  consideration  of  all  the  inventories,  appraisals,  and 
book  values  submitted  by  the  Company,  the  report  and  sugges- 
tions of  the  Commission's  engineer,  and  all  the  evidence  relating 
to  the  physical  factors  of  the  Company's  system,  the  Commission 
finds  that  the  physical  factor  of  the  Company's  properties  in 
Idaho,  including  allowances  for  omissions  and  contingencies,  on 
August  31,  1919,  amounted  to  the  sum  of  $4,733,194.66. 

Financial  Factors. 

Interest  During  Construction. 

Interest  during  construction  is  recognized  as  a  legitimate  ele- 
ment in  valuing  a  completed  property.  The  Interstate  Com- 
merce Commission  includes  this  item  in  its  classification  of  ac- 
counts which  is  followed  by  the  Company  and  accepted  by  this 
Commission.  We  find  a  variance  between  actual  performance 
cost  as  shown  by  the  records  of  the  Company,  and  the  theoretical 
reproduction  cost  of  this  item  in  the  Company's  set-up. 

The  Company  claims  that  it  is  entitled  to  4.7  per  cent  upon 
the  value  of  its  physical  property,  which  amounts,  on  its  physi- 
cal valuation  for  the  prewar  period,  to  $212,127.07,  and  for  the 
war  level  period,  to  $315,878.71.  These  figures  are  based  upon 
a  four-year  period  of  construction  and  an  interest  rate  of  6  per 
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cent  per  annum,  and  it  is  assumed  that  money  must  be  secured 
for  a  period  of  six  months  before  the  part  of  the  system  being 
constructed  will  be  cut  into  service. 

An  examination  of  the  Company's  books  shows  that  from  Jan- 
uary, 1913,  to  August,  1919,  the  actual  amount  of  this  item  was 
1.8  per  cent  of  the  additions  to  fixed  capital  during  that  period, 
which  accounts  for  about  30  per  cent  of  the  whole  property  in 
the  state. 

[3]  The  rate  allowed  for  this  item  must  be  an  average  if  it 
is  to  be  applied  to  all  the  physical  property.  It  will  be  readily 
seen  that  some  of  the  classes  of  property,  such  as  lands,  build- 
ings, rights  of  way,  pole  lines,  and  conduits,  must  be  acquired 
early  in  the  construction  period,  while  such  classes  as  station 
apparatus  and  installations,  interior  block  wiring,  booths  and 
other  special  equipment,  would  probably  be  earning  revenues 
by  the  time  the  t^rm  of  credit  on  the  purchase  of  same  has 
elapsed.  The  Company  complains  that  the  actual  performance 
figures  of  1.8  per  cent  should  not  be  used  in*  computing  this 
item,  for  the  reason  that  the  construction  upon  which  this  per- 
centage is  based  consisted  of  replacement  and  extensions  of  a 
**going  concern"  plant,  in  which  the  larger  parts,  those  requir- 
ing the  largest  amount  of  construction  time,  had  been  built.  The 
evidence  shows  that  the  Company's  plant  was  constructed  piece- 
meal over  a  period  of  many  years. 

The  Western  Electric  Company  is  under  contract  with  the 
Company  to  furnish  needed  equipment  promptly,  and  the  Amer- 
ican Telephone  &  Telegraph  Company  is  furnishing  the  neces- 
sary finances  and  is  being  paid  for  its  services  out  of  the  reve- 
nues of  the  Company.  This  situation  has  operated  to  reduce 
materially  the  cost  of  interest  during  construction.  Taking  into 
consideration  reproduction  costs  as  shown  by  the  Company's  set 
up,  book  value,  actual  performance  and  other  elements  affecting 
this  item,  the  Commission  believes  that  3  per  cent  of  the  value 
of  the  physical  property  of  the  Company,  to  wit,  $141,995.83, 
is  a  fair  and  just  allowance  for  interest  during  construction,  and 
so  finds. 

Property  Development. 

(The  applicant  has  treated  "going  concern"  value  as  a  single 
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matter,' and  claims  for  such  item  the  sum  of  $553,556.47.  Goiug 
concern  value  is  a  proper  element,  as  held  by  our  supreme  court. 
Our  method  of  consideration  requires  an  analysis  of  the  ele- 
ments or  factors,  and  this  follows.) 

Much  of  the  property  included  in  the  inventory  was  acquired 
by  the  applicant  in  a  developed  form.  What  the  cost  of  devel- 
opment of  that  part  may  have  been  we  are  not  advised,  and  the 
lack  of  the  old  records  precludes  our  finding  out  Most  of  the 
cost  of  property  development  is  met  during  the  early  stages  of 
getting  the  machine  going  and  adjusted  to  service  and  operation 
needs.  It  comes  from  such  matters  as  changing  types  and  places 
of  equipment,  doing  away  with  duplication,  and  the  many  other 
matters  of  rearrangement  required  to  get  a  fairly  balanced  And 
functioning  property.    It  is  a  part  of  the  cost  of  getting  going. 

[4]  The  present  owners  have  met  some  cost  of  property  devel- 
opment, over  $40,000  in  one  matter  alone,  and  that  was  after 
the  property  was  to  a  large  extent  in  a  going  state.  The  earlier 
costs  in  getting  the  property  to  that  stage  must  have  been  very 
greatly  in  excess  of  this  amount,  and  we  allow  for  all  elements 
of  cost  of  property  development  $120,000. 

Busi/nesa  Development. 

The  policy  of  the  applicant  has  been  to  treat  its  costs  of  busi- 
ness development  as  an  operating  expense  so  far  as  it  could. 
This  was  of  comparatively  small  importance  in  dollars  because 
the  section  it  serves  has  been  developing  very  rapidly  and  the 
applicant's  problem  has  been  less  one  of  getting  business  and 
subscribers  than  of  providing  ways  and  means  to  take  care  of 
them. 

Every  public  utility  business,  however,  as  a  part  of  becoming 
a  going  concern  has  to  pass  through  a  period  when  its  revenue3 
do  not  suffice  to  cover  its  costs.  We  do  not  subscribe  to  the  doc- 
trine that  deficits  should  be  capitalized,  but  during  the  time 
when  the  available  business  is  being  developed  and  attached  for 
service  there  is  an  out-of-pocket  cost  which  should  be  taken  care 
of  and  allowed  as  a  part  of  the  investment.  The  applicant  has 
not  feared  to  pioneer,  and  the  way  of  the  pioneer  is  costly.  Jt 
has  encountered  deficits  in  considerable  amounts  as  a  result  of 

its  efforts,  which  it  should  be  permitted  to  recoup,  but  for  the 
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most  part  recoupment  must  come  when  the  volume  of  business 
shall  have  grown  to  where  this  will  not  result  in  an  excessive 
burden  on  the  service. 

[5]  The  amount  of  cost  of  business  development  in  each  case 
must  be  determined  from  the  facts  and  circumstances.  The 
policy  should  be  liberal  enough  to  encourage  a  fair  amount  of 
pioneering,  but  beyond  that  it  should  not  go.  From  our  study, 
taking  bare  out-of-pocket  costs  as  a  basis,  we  find  that  the  pion- 
eering expense  has  been  heavy,  but  we  do  not  feel  justified  in 
allowing  an  addition  to  capital  in  an  amount  to  exceed  $50,000. 
For  cost  of  developing  the  business  there  is  added  the  sum  of 
$50,000. 

Working  Capital. 

A  business  machine  cannot  properly  function  without  lubrica- 
tion, and  working  capital  may  be  called  a  lubricant  which  must 
always  be  available  if  failure  is  to  be  avoided.  It  should  be  the 
amount  reasonably  necessary  to  meet  the  current  obligations  of 
the  Company  and  to  allow  it  to  take  advantage  of  cash  discounts 
and  such  other  conditions  and  circumstances  as  will  increase  the 
efficiency  of  the  service  and  enable  the  Company  to  operate  eco- 
nomically. To  do  this  will  require  that  it  include  allowances 
for  such  stock  of  supplies  of  materials  and  equipment  as  will 
meet  the  requirements  of  the  Company  in  its  field  of  operations. 
The  Company  contends  for  an  allowance  of  $197,656.16,  claim- 
ing that  that  amount  is  necessary  to  cover  the  cash  required  for 
the  conduct  of  its  business  in  Idaho,  including  supplies  on  hand 
at  the  various  exchange  buildings  in  the  state.  It  claims  that 
this  amount  was  reached  by  actual  experience  for  the  year  end- 
ing June  30,  1919;  that  it  includes  working  assets,  cash,  em- 
ployees' working  funds,  accounts  receivable,  materials  and  sup- 
plies, and  prepayments,  with  deductions  for  working  liability 
accounts,  such  as  audited  vouchers,  unpaid  wages  and  other  ac- 
counts payable.  The  cash  was  taken  as  the  cash  balance  at  the 
end  of  the  month,  and  the  supplies  as  shown  by  an  inventory 
taken  on  September  1,  1919,  which  included  all  supplies  of 
whatever  nature  in  the  Company's  warehouses,  workshops,  and 
exchanges  in  Idaho  on  that  date.  The  Commission's  auditor 
recommends  the  amoimt  of  $111,989.18  as  working  capital,  that 
P.U.R.1921B. 
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being  his  figures  based  on  the  average  monthly  revenue  of  the 
Company  in  Idaho.  He  estimates  that  this  monthly  revenue,  a 
considerable  portion  of  which  is  paid  in  advance  by  exchange 
subscribers,  should  be  sufficient  to  meet  the  requirementa  for 
working  capital.  He  calls  attention  to  the  possibility  that  the 
Company's  plan  of  taking  into  account  cash  balances  at  the  end 
of  the  month  might  include  periodical  increases  due  to  dividend 
accruals,  interest  accruals,  cash  awaiting  investment  in  plant  ex- 
tensions, or  bills  receivable  arising  from  business  foreign  to  the 
state,  any  one  of  which  would  destroy  the  value  of  the  plan.  Ho 
also  calls  attention  to  the  fact  that  there  is  a  probability  that 
the  inventory  of  supplies  taken  on  September  1,  1919,  included 
materials  awaiting  use  in  plant  renewals  and  extensions. 

Here  again  we  can  see  an  advantage  to  the  Company  and  its 
patrons  in  the  Western  Electric  and  American  Telephone  & 
Telegraph  Companies'  contracts.  The  Company  needs  to  carry 
only  the  minimum  of  current  supplies,  and  its  credit  is  assured. 
We  agree  with  the  contention  of  the  Company  that  allowance 
should  be  made  for  supplies  necessarily  carried  in  stock  in  its 
warehouses  and  workshops  in  Idaho,  but  the  evidence  does  not 
warrant  the  assumption  that  none  of  these  supplies  on  hand  at 
the  time  of  the  inventory  were  intended  for  betterments  and 
extensions  of  the  system. 

[6]  Another  plan  would  be  to  base  this  item  on  the  Company's 
operating  expenses  for  a  fixed  period  plus  its  supplies  account. 
A  sum  equal  to  operating  expenses  for  forty  days  will  provide 
funds  for  all  current  monthly  bills  and  carry  the  business  into 
the  following  month  to  the  time  when  advance  payments  on  Sub- 
scribers' rentals  will  be  available.  Using  the  month  of  De- 
cember, 1919,  as  a  basis,  forty  days'  expenses  amount  to  $105,- 
898.95.  Adding  to  this  sum  the  Company's  supplies  account 
which  its  records  show  is  $37,621,  we  have  $143,519.95.  Using 
this  as  a  base,  we  allow  $145,000  for  working  capital. 

Deductions. 

The  maintenance  policy  of  the  Company  has  been  and  is  to 
keep  its  property  in  a  first  class  state  of  repair.  The  Commis- 
sion's engineers  report  that  this  policy,  so  far  as  it  affects  the 
Idaho  property,  has  been  and  is  consistently  adhered  to.  This 
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ccnclusion  is  substantiated  by  computations  showing  that  from 
January,  1913,  to  September,  1919,  the  Company  has  invested 
in  plant  replacements  in  Idaho  the  sum  of  $1,037,673.60,  or 
approximately  forty-one  per  cent  of  the  book  value  of  the  plant 
in  January  1,  1913.  An  inspection  by  the  Commission's  en- 
gineers of  a  considerable  portion  of  the  Company's  plant  shows 
that  the  physical  deterioration  of  the  system  is  negligible,  and 
that  it  is  in  100  per  cent  service  condition.  In  its  findings  and 
report  on  the  valuation  of  the  property  of  the  Wood  River  Pow- 
er Company  recently  made,  ante,  53i,  534,  this  Commission  said : 

"  'Depreciation'  is  a  general  term  used  to  cover  all  of  the 
factors  affecting  the  physical  serviceability  of  a  public  utility 
property  that  cannot  and  need  not  be  currently  met,  but  which 
will  ultimately  force  retirement  or  replacement  Service  is  not 
a  thing  of  the  moment,  but  includes  the  future,  and  the  assur- 
ance that  service  will  be  continuous  for  so  long  as  the  users  de- 
mand and  are  willing  to  pay  for  it.  The  assurance  of  continu- 
ance of  service  is  of  even  more  importance  than  is  the  service 
presently  rendered.  Business  and  living  plans  are  made  with 
regard  to  it  Community  and  district  growth  are  affected  by  it, 
and  it  may  be  said  that  service  to-day  is  a  convenience,  while 
the.  assurance  of  continuous  future  service  is  a  necessity. 

"The  physical  serviceability  of  a  utility's  property  means 
both  its  present  ability  to  carry  the  load  and  its  power  of  con- 
tinuing in  service  in  the  future.  When  the  property  is  all  jAysi- 
cally  new  its  physical  serviceability  is  at  its  highest  point,  but 
this  new  physical  condition  cannot  be  maintained.  The  passing 
of  time — age;  the  development  of  new  devices  or  better  means 
of  service — obsolescence;  the  growth  of  service  needs  in  the 
community  or  district  served — inadequacy, — all  of  these  con- 
tribute to  the  deterioration  of  the  physical  element  of  the  prop- 
erty while  in  use.  The  effect  of  these  cannot  be  met  or  offset 
from  day  to  day  or  year  to  year,  but  in  spite  of  repairs  and  up- 
keep cumulates  to  a  point  where  retirement  or  replacement  is 
necessary. 

*'When  a  public  utility  engages  in  the  business  of  serving  the 
public,  it  assumes  a  responsibility  for  keeping  its  means  of  serv- 
ice in  such  condition  that  the  service  will  not  be  interrupted  or 
impaired.     Its  property  cannot  be  removed  and  used  elsewhere 
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SO  long  as  it  is  needed  in  sei^vice,  and  it  cannot  be  permitted  to 
run  down  or  get  out  of  repair  to  a  point  where  service  is  affected. 
Because  it  is  not  possible  to  meet  the  factor  of  depreciation 
from  day  to  day  or  year  to  year,  the  full  serviceability  of  the 
utility's  property  can  be  maintained  only  when  there  is  a  pro- 
vision against  the  time  when  retirement  or  replacement  must  be 
made.  This  provision  must  necessarily  be  financial  in  its  na- 
ture. It  must  be  reasonably  liquid  so  that  its  use,  when  needed, 
will  not  be  unduly  delayed;  it -must  be  reasonably  adequate  in 
amount,  and  it  must  be  fully  protected  at  all  times.  From  the 
nature  of  the  obligation  which  rests  upon  the  utility  this  pro- 
vision is  as  much  a  part  of  the  utility's  property  as  any  physical 
unit  in  it,  and  when  present  it  makes  the  immediate  physical 
condition  of  the  property  unimportant,  as  whatever  may  have 
gone  from  the  physical  through  use  is  represented  in  a  ready 
financial  ability  to  retire  or  replace,  when  necessary.  Service- 
ability of  a  going  public  utility  is  part  physical  and  part  finan- 
cial, the  relative  importance  of  each  factor  being  a  matter  of 
constant  change  under  operation,  but  the  total  remaining  un- 
changed.'* 

The  Company's  depreciation  reserve,  the  financial  part  of 
serviceability,  at  this  time  is  below  the  amount  which  an  ade- 
quate theoretical  allowance  set  aside  annually  during  the  period 
of.  its  operation  in  Idaho  would  produce.  The  Company  has 
paid  annual  dividends  at  the  rate  of  7  per  cent  during  said 
period.  It  appears  that  the  Company  has  not  issued  stock  in 
an  amount  greater  than  the  value  of  the  physical  factor  of  its 
property  and  that  dividends  have  not  been  higher  than  were 
reasonably  necessary  to  make  the  stock  of  the  Company  market- 
able, hence  it  cannot  be 'charged  that  the  depreciation  reserve 
has  been  robbed  in  order  to  pay  excessive  dividends.  Bather  it 
is  shown  that  the  earnings  of  the  Company  in  the  past  have  not 
been  sufficient.  While  the  Company's  reserves  are  not  as  high 
as  they  should  be,  the  Commission  feels  that  the  Company's 
nbility  to  give  efficient  and  continuous  service  is  not  thereby  im- 
paired to  such  an  extent  as  to  require  the  reserves  to  be  in- 
creased at  this  time.  The  Company  is  well  organized  and  is 
giving  general  exchange  and  toll  service  throughout  the  entire 
Intermountain  country.  Its  relationship  with  the  American 
P.U.R.1921B.  48 
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Telephone  &  Telegraph  Company  gives  assurance  of  its  ability 
to  finance  its  operations  promptly  and  economically.  The  Coni- 
pany's  system  has  been  kept  in  good  operating  condition  and 
the  Commission  has  no  reason  to  anticipate  that  the  system  will 
not  be  kept  in  such  condition  that  future  service  will  not  be  iu- 
lerrupted. 

[7]  Based  upon  our  engineers'  report  and  the  foregoing  con- 
di^  Ions,  and  in  view  of  the  holding  of  our  supreme  court  on  the 
question  of  depreciation,  the  Commission  will  not  make  any 
deductions  on  account  of  accrued  depreciation. 

Summary. 

Assembling  the  several  elements  in  tabular  form: 

Physical— August  31,  1919    $4,733,104.56 

Interest   during  construction    141,995.8S 

Property    development    120,000.00 

Business    development    50,000.00 

Working   capital    145,000.00 

$5,190,190.39 
Deductions — None. 
Rate  base  as  of  Aiigust  31,  1919  $5,190,190.39 

Finan<n(il  History. 

It  appears  from  the  records  in  this  case  that  early  telephone 
operation  in  southern  Idaho  was  covered  by  the  Idaho  Tele- 
phone &  Telegraph  Company. 

The  Rocky  Moimtain  Bell  Telephone  Company  was  incorpo- 
rated February  26,  1883.  The  properties  operated  by  the  Og- 
den  Telephone  Exchange  Company,  those  in  Idalio  operated  by 
the  Idaho  Telephone  &  Telegraph  Company,  and  in  Montana 
by  the  Montana  Telephone  &  Telegraph  Company  were  consoli- 
dated with  the  Rocky  Mountain  Bell  Telephone  Company  by 
the  issuance  to  the  stockholders  of  the  above  named  Companies 
of  $150,000  of  the  capital  stock  of  the  Rocky  Mountain  Bell 
Telephone  Company.  Later  in  the  same  year  the  properties  of 
the  Utah  Telephone  Company  were  taken  over. 

Upon  the  inception  of  the  Rocky  Mountain  Bell  Telephone 
Company  the  capital  stock  was  $600,000,  consisting  of  6,000 
shares,  par  value  $100. 

On  June  12,  1883,  the  capital  stock  of  this  Company  was  in- 
P.U.R.1921B. 
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creased  to  $800,000.  Various  properties  in  Utah  and  Wyoming 
were  later  added  through  purchase  outright  of  properties  or 
through  purchase  of  capital  stock. 

During  the  year  1883,  the  American  Bell  Telephone  Com- 
pany acquired  certain  stock  of  the  Rocky  Mountain  Bell  Tele- 
phone Company.  The  records  show  that  in  November,  1887, 
the  stock  outstanding  or  contracted  to  be  outstanding  consisted 
of  $390,000  in  the  hands  of  individual  owners  and  $390,000 
held  for  the  American  Bell  Telephone  Company  for  certain 
franchise  rights.  At  the  end  of  the  year  1890,  there  was  out- 
standing franchise  stock  held  for  the  American  Bell  Telephone 
Company  in  amount  $400,000  and  that  issued  to  individual  pur- 
chasers in  amount,  $400,000. 

In  March,  1891,  the  capital  stock  of  the  Company  was  de- 
creased from  $800,000  to  $400,000  through  the  process  of  tak- 
ing up  the  outstanding  purchase  stock  and  franchise  stock  and 
issuing  in  lieu  thereof  one-half  share  for  each  full  share  so  held. 
A  little  later  the  capital  stock  was  increased  to  $500,000.  This 
surplus  stock  was  used  for  procuring  money  for  extensions. 

It  further  appears  that  no  change  was  made  in  the  capital 
stock  issue  until  1899  when  an  increase  was  made  from  $500,- 
000  to  $1,000,000.  This  money  was  apparently  used  for  ex- 
tending the  toll  lines  in  Utah,  Idaho,  Montana,  and  Wyoming, 
the  American  Bell  Telephone  Company  taking  50  per  cent  or 
more  of  the  stock  ojffered. 

In  January,  1900,  the  capital  stock  was  again  increased  from 
•$1,000,000  to  $2,500,000. 

In  1906  the  authorized  capital  stock  was  again  increased 
from  $2,500,000  to  $10,000,000.  Up  to  this  time,  the  entire 
amount  of  $2,500,000  authorized  issue  was  not  sold  but  the  in- 
creased authorization  was  due  to  the  proposed  purchase  of  the 
properties  of  the  Utah  Independent  Telephone  Company,  which 
deal  was  not  at  that  time  consummated. 

It  further  appears  that  during  the  year  1900,  the  public  did 

not  respond  to  the  stock  offerings,  so,  the  money  was  borrowed 

■from  the  American  Bell  Telephone  &  TelegTaph  Company,  or 

its  successor,  the  American  Telephone  &  Telegraph  Company, 

and  the  records  show  that  at  the  time  of  the  transfer  of  the 

Kocky  Mountain  Telephone  Company's  properties  to  the  Moun- 
P.U.R.1921B. 
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tain  States  Telephone  Company,  the  first  named  Company  was 
indebted  to  the  American  Telephone  &  Telegraph  Company  for 
money  loaned  in  the  sum  of  $8,302,500.87  and  that  the  capital 
stock  outstanding  was  $2,639,500  or  a  total  of  $10,942,000.87. 

From  report  of  the  accounting  department  of  this  Commis- 
sion, we  find  that  on  July  17,  1911,  the  Mountain  States  Tele- 
phone &  Telegraph  Company  took  over  all  the  properties  of 
the  Rocky  Mountain  Bell  Telephone  Company,  in  Utali,  Idaho, 
Montana,  and  Wyoming,  and  in  return  for  these  properties  the 
Mountain  States  Telephone  &  Telegraph  Company  assumed  the 
above  outstanding  indebtedness,  namely,  $8,302,500.87  and  in 
addition  thereto,  stock  of  the  Rocky  Mountain  Bell  Telephone 
Company  was  exchanged  for  that  of  the  Mountain  States  Tele- 
phone &  Telegraph  Company  on  the  basis  of  a  fixed  value  of 
$79.76  per  share. 

We  find  that  upon  inception  of  the  Mountain  States  Tele- 
phone &  Telegraph  Company,  on  July  17,  1911,  the  authorized 
capital  stock  was  $50,000,000  divided  into  500,000  shares,  par 
value  $100,  and  on  September  30,  1911,  the  capital  stock  issue 
was  $20,270,900.  At  the  time  of  the  Commission's  investiga- 
tion, August  31,  1919,  the  stock  issued  had  reached  the  total 
of  $38,439,700. 

On  December  31,  1900,  the  Rocky  Mountain  Bell  Telephone 
Company  had  558  owned  stations  in  the  state  of  Idaho.  The 
Commission's  tabulation  since  1900  shows  a  progressive  increase 
to  1910  when  there  were  12,362  owned  stations  in  Idaho.  The 
first  record  available  of  owned  stations  in  Idaho,  following  the 
consolidation  of  properties  under  the  control  of  the  Mountain 
States  Telephone  &  Telegraph  Company,  was  in  August,  1911, 
when  there  was  shown  to  be  13,738  owned  stations.  The  in- 
crease apparently  was  greater  in  owned  stations  foDowing 
August,  1911,  than  at  any  other  period  during  the  telephone 
history  in  Idaho,  and  the  records  show  that  in  August,  1919, 
there  were  26,498  owned  stations  in  Idaho.  Its  toll  lines  reach 
all  the  principal  points  in  southern  Idaho  in  the  territory  ex- 
tending from  the  Utah-Idaho  state  line  on  the  south  to  the 
Oregon  state  line  on  the  northeast,  the  Nevada-Idaho  line  on 
the  southwest  and  the  Wyoming-Idaho  state  line  on  the  south- 
east. 
r.U.R.1921B. 
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Licensee  Payments  to  the  American  TelepJione  &  Telegraph 
-  Company. 

The  Company  pays  annually  to  the  American  Telephone  & 
Tel^raph  Company  a  sum  equal  to  4^  per  cent  of  its  gross  reve- 
nues for  the  year.  This  is  called  a  licensee  payment,  and 
amounted  to  the  sum  of  $56,460.32  for  the  year  of  1919.  The 
services  performed  for  which  this  payment  is  made  include  the 
furnishing,  maintenance,  and  replacement  of  all  receivers,  trans- 
mitters, and  induction  coils  used  by  the  Company.  Other  serv- 
ices performed  included  engineering  and  legal  advice,  accouijit- 
ing,  traffic  and  financial  assistance,  and  protection  of  patents. 

This  relationshsip  has  been  carefully  gone  into  by  many 
rourts  and  Commissions,  and  the  conclusions  as  to  the  value  of 
the  services  rendered  are  varied.  There  is  no  way  to  fix  defi- 
i  itely  the  value  of  these  various  services  except  as  to  the  rental 
t/f  equipment  furnished.  It  would  appear  that  some  portion  of 
this  expense  should  be  charged  to  capital  account  instead  of 
cperating  expenses.  In  the  light  of  its  knowledge  of  the  exist- 
ing financial  condition  and  the  rates  and  discounts  which  other 
public  utilities  are  obliged  to  pay  to  secure  necessary  finances 
for  plant  betterments  and  extensions,  the  Commission  realizes 
that  in  furnishing  the  money  needed  by  the  Company  for  better- 
aents  and  extensions  in  Idaho  at  6  per  cent  interest,  and  in 
k<»eping  the  stock  of  the  Company  at  par,  the  American  Tele- 
phone &  Telegraph  Company  is,  for  the  present  at  least,  giving 
full  service  value  in  return  for  said  annual  payments. 

A  joint  study  is  now  being  made  of  the  whole  question  of  this 
4i  per  cent  charge  by  the  American  Telephone  &  Telegraph 
Cc»mpany  and  the  National  Association  of  Kailway  and  Utili- 
ties Commissioners,  on  behalf  of  the  various  Commissions  of 
the  country.  Since,  in  the  light  of  the  Company's  existing  op- 
erating deficits  in  Idaho,  this  question  is  not  vital  to  our  rate 
structure  at  this  time,  the  Commission  will  not  disallow  this 
item,  but  specifically  reserves  the  right  to  disallow  the  charge 
in  whole  or  in  part  in  connection  with  any  future  adjustment 

of  the  Company's  rat«s  in  Idaho. 
P.U.R.1921B,  -    ,f  ^ 
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Contract  with  Western  Electric  Company. 

A  contract  between  the  Company  and  the  Western  Electric 
Company  provides,  in  effect,  that  the  Western  Electric  Com- 
pany shall  act  as  purchasing  agent  and  storekeeper  for  the  Com- 
pany. There  is  no  direct  payment  for  these  services,  but  the 
Western  Electric  Company  is  in  the  business  of  supplying  its 
customers  for  profit,  and  we  should  be  concerned  in  this  relation- 
ship if  it  could  be  shown  that  it  results  in  requiring  the  tele- 
phone users  to  pay  return  on  unnecessary  or  exorbitant  profits 
on  the  equipment  so  furnished.  The  evidence  shows,  however, 
that  the  Western  Electric  Company  is  the  purchasing  agent  of 
all  the  Bell  Telephone  Companies  in.  the  United  States  and 
Canada,  and  that  by  reason  of  its  large  purchases  of  telephone 
materials  and  supplies  it  is  able  to  furnish  the  service  it  under- 
takes at  prices  as  low  or  lower  than  they  could  be  secured  by 
the  Company  maintaining  its  own  purchasing  and  stores  de- 
partment. The  Western  Electric  Company  sells  to  independent 
telephone  companies  and  many  other  customers,  and  since  it  is 
shown  that  the  Company  pays  less  for  these  services  than  the 
"outside"  customers,  the  Commission  will  raise  no  question  as 
to  this  relationship. 

Operating  Expenses. 

This  hearing  was  not  undertaken  for  the  purpose  of  making 
a  general  adjustment  of  the  Company's  rates  or  fixing  rates 
that  will  pay  operating  expenses,  including  taxes  and  deprecia- 
tion, and  a  fair  return  on  the  value  of  the  Company's  property 
in  service  in  Idaho;  hence  the  Commission  will  not  enter  into 
a  detailed  study  and  analysis  of  the  Company's  operating  ex- 
^>enses  and  operating  revenues  at  this  time.  However,  in  order 
to  determine  the  necessity  of  continuing  in  effect  the  rates  and 
charges  instituted  by  the  government,  which  the  Company  asks 
the  Commission  to  approve,  and  the  question  of  increased  toll 
rates  injected  into  this  case  by  the  Company's  supplemental 
application,  it  will  be  necessary  to  fix  the  allowance  for  fair  re- 
turn and  depreciation  reserve,  and  look  generally  into  the  Com- 
pany's operating  revenues  and  operating  expenses  in  Idaho. 

P.U.R.1921B. 
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Bate  of  Return. 

[8]  The  Company  asks  a  return  of  8  per  cent  on  the  value 
of  its  property  devoted  to  service  in  Idaho,  and  since  there  was 
no  serious  contention  by  anyone  that  the  rate  asked  is  unreason- 
able or  unjust,  and  since  it  has  heretofore  allowed  a  return  of 
8  per  cent  to  various  public  utilities  operating  in  the  state,  the 
Commission  finds  that  8  per  cent  per  annum  on  the  value  of  the 
Company's  system  as  hereinbefore  fixed,  is  a  reasonable  rate  of 
return  to  be  allowed. 

Depreciation  Rede. 

[9]  The  discussion  of  depreciation,  as  hereinbefore  used  in 
connection  with  the  rate  base,  will  apply  here.  Two  general 
methods  have  been  used  and  much  discussed  by  Commissions 
and  courts  in  setting  up  depreciation  reserve.  The  Commis- 
sion's engineer,  in  his  report,  makes  a  comparison  of  the  sink- 
ing fund  and  straight  line  methods  and  shows  the  results  of  the 
application  of  each  in  hypothetical  cases.  The  Company,  in 
its  practice,  has  adhered  to  the  straight  line  method  and  serious- 
ly objects  to  any  change.  It  has  invested  its  reserve  funds  in 
extensions  or  improvements  in  its  system.  Since  the  Company's 
credit  is  good  and  its  ability  to  finance  all  its  operations  seems 
to  be  assured,  we  feel  that  no  good  purpose  would  be  served  by 
requiring  the  Company  to  set  up  its  depreciation  reserve  on  a 
sinking  fund  basis,  which  would  require  that  it  be  invested  in 
liquid  securities.  However,  whether  the  fund  be  invested  in 
outside-  securities  or  -in  the  plant,  they  are  earning  returns  which 
are  of  value  to  the  Company,  and  this  fact  should  be  considered 
in  fixing  the  amount  necessary  to  meet  the  Company's  depre- 
ciation requirements. 

The  Company  claims  that  a  reserve  requirement  of  6  per  cent 
annually  on  the  value  of  its  depreciable  properties  is  necessary. 
This,  of  course,  is  based  upon  assumed  periods  of  life  for  the 
various  units  of  the  plant.  The  Commssion  has  only  general 
data  and  some  expert  testimony  as  to  these  life  periods.  Xo 
doubt  some  of  those  periods,  such  as  life  of  poles,  can  be  de- 
termined somewhat  accurately,  but  others,  such  as  life  of  wire, 
are  or  may  be  merely  guesses.    The  factor  of  obsolescence  must 

r.U.R.1921B. 
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be  measured  by  past  experience  and  this  may  or  may  not  re- 
flect the  future  effect  of  this  factor.  In  an  extensive  system 
such  as  the  one  under  consideration,  in  which  the  cost  of  re- 
pairs and  any  small  renewals,  which  are  made  promptly,  is 
charged  to  operating  expenses,  the  Commission  believes  depre- 
ciation funds  need  not  be  so  large  proportionately  as  in  smaller 
and  more  or  less  poorly  maintained  plants.  The  Commission 
feels  that  5i  per  cent  of  the  value  of  the  Company's  depreciable 
property  would  provide  ample  funds  to  meet  all  of  its  deprecia- 
tion requirements. 

tService  Connection  Charges  and  Other  Chafes  Made  by  the 

Government. 

The  readjustment  of  rates,  charges,  and  practices,  made  dur- 
ing Government  control  and  operation,  included  some  radical 
changes  in  the  business.  One  of  these,  designated  "Service 
Connection  Charges,"  requires  an  applicant  for  service  or  for 
certain  changes  in  service  to  pay  a  fixed  sum  to  cover  the  ex- 
pense of  the  special  service  incident  to  the  making  of  the  de- 
sired installation  or  change.  Theretofore  the  practice  of  the 
Company  has  been  to  charge  all  such  expenses  to  its  operating 
accounts,  thereby  requiring  all  patrons  to  share  in  what  might 
be  called  special  expenses. 

The  cost  of  preparing  to  render,  service  has  nothing  to  do  with 
the  service  itself.  It  is  a  sort  of  ticket  of  admission  to  service 
which  the  subscriber  pays  for  in  order  to  get  service.  The 
length  of  time  he  keeps  his  ser\'ice  where  he  has  it  installed  is 
a  matter  which  concerns  him  only.  He  may  move  every  month, 
or  he  may  stay  in  one  place  for  years. 

That  there  is  a  very  real  cost  in  preparing  to  render  service 
can  be  seen  from  a  study  of  what  is  required.  A  full  discus- 
sion of  the  details  would  be  out^of  place  here,  but  a  suggestion 
of  some  of  the  steps  can  be  briefly  made.    They  are : 

1.  Application  by  subscriber.  2.  Connecting  for  service. 
(a)  Determination  of  wires  to  be  used;  (b)  determination  of 
switchboard  to  be  used;  (c)  determination  of  number  to  be  used ; 
(d)  issuance  of  material;  (e)  connection  of  wires  to  switch- 
board ;  (f )  installing  and  connecting  phone  to  wires.  3.  Records 
necessary  for  service,     (a)  K"ame,  address  and  number  in  direc- 
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tory;  (b)  name,  address  and  number  to  information  operators; 
(c)  opening  new  account  en  books. 

[10]  As  the  cost  of  this  preparatory  woik  is  entirely  a  "per 
subscriber''  matter,  it  would  be  unfair  to  saddle  it  upon  all  of 
the  users  as  a  part  of  operating  expense.  We  do  not  find  that 
the  charge  is  an  improper  one  or  that  the  amount  thereof  is  un- 
reasonable at  this  time. 

Other  changes  affecting  toll  rates  are  designed  to  impose 
charges  proportionate  to  the  time  and  effort  given  in  rendering 
the  service,  also  taking  into  consideration  the  convenience  of 
the  customer  and  the  peak  load  periods  of  the  Company.  Thus : 
A  line  or  report  charge  is  made  for  an  uncompleted  call  as  com- 
pensation for  the  Company's  effort  te  bring  the  parties  together. 
An  appointment  charge  is  made  because  the  convenience  of  the 
patron  is  served.  Greatly  reduced  rates  are  granted  for  night 
calls  because  they  are  handled  by  the  company  during  its  off- 
peak  period.  These  changes  appear  to  be  reasonable  and  are 
approved,  a  further  change  being  provided  herein  as  a  part  of 
the  order. 

Rdtes* 

An  examination  of  the  Company's  books  and  records  made 
by  the  Commission's  auditor  shows  annual  deficits  incident  to 
the  Company's  business  in  Idaho  as  follows: 

1914  $166,176.81 

1915  143,557.83 

1916  , 130,120.86 

1917  136,195.85 

1918  231,185.67 

1919  132,979.32 

The  testimony  shows  that  the  deficit  for  1920,  arrived  at  by 
using  actual  receipts  and  expenses  for  the  first  nine  months 
and  estimates  for  the  remainder  of  the  year,  will  be  approxi- 
mately $236,000.  All  of  these  deficits  are  arrived  at  by  using 
actual  receipts  and  expenditures  as  shown  by  the  books  of  the 
Company  (except  the  last  three  months  of  1920),  and  allow- 
ing 8  per  cent  return  on  the  book  value  of  its  Idaho  property 
and  computing  depreciation  at  6  per  cent  on  the  depreciable 
portion  of  such  book  value.     The  rate  of  depreciation  used  is 

slightly  higher  than  that  allowed  by  the  Commission  herein  but 
J>.U.R.1921B. 
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the  value  of  the  depreciable  properties  as  found  by  the  Commis- 
sion is  somewhat  higher  than  such  book  value,  so  that  the  finan- 
cial showing  will  not  be  materially  changed  by  the  findings  here- 
in. From  this  showing  it  is  quite  evident  that  the  revenue  de- 
rived under  the  present  rates  is  not  suflicient. 

[11]  We  find,  however,  that  the  applicant  is  furnishing  a 
lai-ge  amount  of  free  service,  and  service  at  reduced  rates,  to 
cities  and  towns  in  Idaho  in  accordance  with  franchise  require- 
ments. The  benefit  of  such  service  runs  entirely  to  the  cities 
and  towiis  affected,  but  the  applicant  serves  many  others  and 
many  customers  outside  of  any  city  or  town.  This  service  costs 
money,  and  this  cost  has  to  be  borne  in  part  by  those  who  re- 
ceive no  benefit  from  it.  There  is  no  more  reason  for  a  city  or 
town  receiving  free  service  than  there  is  for  any  other  customer 
to  be  so  favored,  and  when  it  is  dcme  it  causes  a  discrimination. 

The  deficiency  in  revenues  noted  from  the  business  in  Idaho 
is  so  large  that  any^  revenue  increase,  due  to  the  abolishment  of 
these  free  and  reduced  rate  services,  will  not  result  in  the  appli- 
cant company  receiving  any  excessive  return,  but  it  may  result 
in  doing  away  with  the  immediate  necessity  of  our  dealing  with 
a  study  of  the  telephone  rate  structure. 

There  are  thirty-five  cities  and  towns  in  the  list.  The  city 
of  Boise  alone  receives  twelve  free  services  which,  if  billed  at 
the  same  rate  others  would  have  to  pay  for  like  service,  would 
be  as  follows: 

Office.  Per  Month. 

Mayor   '. $6.50 

Chief  of  PoUce   6.50 

Fire    department    6,50 

Police    headquarters    6.50 

Engineer   6..50 

Clerk   6.50 

Weighmaster    6.50 

Health   department    6.50 

Employment    6.50 

Building    inspector    6.50 

Cemetery    6.50 

Attorney    6.50 

«78.00 

No  one  contends  that  the  city  «f  Boise  is  not  able  or  entirely 
willing  to  pay  for  whatever  service  it  gets,  or  that  it  wants  con- 
tinued any  situation  whereby  it  gets  an  advantage  of  any  kind 
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over  any  other  city  or  locality,  and  no  criticism  is  here  intended. 
The  situation  is  to  a  degree  general,  and  we  will  deal  with  it 
as  such  in  a  general  order. 

Supplemental  Application, 

The  Company  asks  the  Commission  to  authorize  the  new 
schedule  of  toll  rates  for  Idaho,  submitting,  in  its  additional  or 
supplemental  application  filed  herein,  the  schedule  of  toll  rates 
now  in  effect  in  Idaho  and  their  proposed  schedule,  which  are 
as  follows: 

Present  Schedule. 

From  0  to  12  miles,  station  to  station,  10  cents.  From  12  to 
24  mile&,  station  to  station,  5  cents  each  6  miles.  Over  24  miles, 
station  to  station,  6  cents  each  8  miles.  Together  with  standard, 
person  to  person,  appointment,  messenger  and  other  classifica- 
tions applying  to  the  foregoing,  as  now  on  file  with  the  Public 
Utilities  Commission  of  Idaho. 

Proposed  Schedule. 

Basis  of  measurement,  air  line  to  40  miles,  over  40  miles 
block.  From  0  to  10  miles,  station  to  station,  10  cents.  From 
10  miles  to  70  miles,  station  to  station,  5  cents  each  6  miles. 
Over  70  miles,  station  to  station  6  cents  each  7  miles.  The 
standard  person  to  person,  appointment,  messenger  and  other 
classifications  as  now  in  effect  apply  to  the  foregoing  station  to 
station  day  rates  and  also  standard  evening  and  night  rates,  all 
in  the  same  proportion  as  they  now  bear  to  rates  now  in  effect. 

The  proposed  schedule  of  toll  rates  is  now  in  effect  in  Mon- 
tana, Wyoming,  Texas,  and  New  Mexico,  and  on  all  interstate 
business  of  the  Company.  Its  adoption  in  Idaho  will  make  for 
uniformity,  and  in  the  face  of  the  operating  deficits  sustained 
by  the  Company  on  its  Idaho  portion,  the  Commission  believes 
the  change  to  be  justified. 

It  is  therefore  ordered,  that  the  findings  of  value  herein  be 
and  the  same  are  adopted,  and  the  rate  base  of  the  applicant  be 
fixed  as  of  August  31,  1919,  at  $5,190,190.39. 

It  is  further  ordered,  that  the  Mountain  States  Telephone  & 
Telegraph  Company  be  and  it  hereby  is  permitted  and  author- 

P.U.R.1921B. 


Digitized  by 


Google 


764  IDAHO  PUBLIC  UTILITIES  COMMISSION. 

ized  to  continue  in  effect,  until  further  order  of  the  Commis- 
sion, the  rates,  charges,  schedules,  rules  and  regulations  (except 
as  modified  in  the  further  order  herein)  which  were  in  effect 
and  under  which  its  business  was  being  conducted  in  Idaho  on 
the  26th  day  of  June,  1919. 

It  is  further  ordered,  that  the  said  Company  be  and  it  hereby 
is  permitted  and  authorized  to  file  and  make  effective  on  March 
20,  192J,  until  further  order  of  the  Commission,  the  following 
schedule  of  toll  rates  and  charges  applying  to  its  business  in 
Idaho,  to  wit : 

Basis  of  measurement,  air  line  to  40  miles  over  40  miles 
block.  From  0  to  10  miles,  station  to  station,  10  cents.  From 
10  miles  to  70  miles,  station  to  station,  5  cents  each  6  miles. 
Over  70  miles,  station  to  station,  5  cents  each  7  miles.  The 
standard  person  to  person,  appointment,  messenger  and  other 
classifications  as  now  in  effect  apply  to  the  foregoing  station  to 
station  day  rates  and  also  standard  evening  and  night  rates,  all 
in  the  same  proportion  as  they  now  bear  to  rates  now  in  effect 

Done  in  Open  Session  at  Boise,  Idaho,  this  31st  day  of  Jan- 
uary, 1921. 

A.  L.  Freehafer,  Geo.  E.  Erb,  E.  M.  Swedey,  Commission- 
ers. 


IlililNOIS  PUBIilC  UTIIilTIES  COMMISSION. 

EUFUS  M.  POTTS 

v. 

COMMONWEALTH  EDISON  COMPANY. 

[No.  9208.] 

Payment  —  Oas  hill  —  Overcharge  —  Incompetent  help. 

1.  An  overcharge  in  a  consumer's  gas  bill  is  not  justified  by  the 
fact  that  during  tlie  war  period  it  was  impossible  to  secure  competent 
clerical  help  and  that  the  error  was  due  to  this  fact. 

Payment  —  Gas  hill  —  Errors  —  Duty  to  investigate  €!omplaint. 

2.  A  gas  utility  should  carefully  investigate  a  complaint  by  a  con- 
suumer  that  he  has  been  overcharged,  when  the  utility  knows  that  bills 
are  sent  out  under  conditions  likely  to  cause  error. 
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fayifient  —  Collection  —  Use    of    Conimisaion*^   name  —  Improper 
m,€thod. 

3.  A  public  utility  Bhould  not  use  the  name  of  the  CommisBion  in 
its  attempt  to  collect  bills. 

[December  20.  1920.] 

Complaint  of  an  overcharge  by  a  gas  company;  complaint 
sustained,  and  refund  ordered  to  be  credited. 

By  the  Commission:  On  December  2\1,  1918,  Rufus  M. 
Potts  wrote  the  Commission  calling  attention  to  certain  cor- 
respondence, copies  of  which  were  enclosed,  which  had  been 
carried  on  between  himself  and  the  Commonwealth  Edison  Com- 
pany regarding  (1)  a  demand  by  the  company  for  payment  of 
a  prompt  payment  discount  which  the  complainant  alleged  waa 
not  due,  the  bill  having  been  paid  within  the  discount  period; 
(2)  a  demand  by  the  Commonwealth  Edison  Company  for  pay- 
ment of  an  account  which  they  alleged  to  be  overdue  and  which 
complainant  stated  had  already  been  paid;  (3)  the  refusal  of 
the  Commonwealth  Edison  Company  to  refund  an  amount  of 
35  cents  which  complainant  alleged  had  been  paid  twice.  The 
engineering  department  of  the  Commission  carried  on  consid- 
erable correspondence  with  the  Commonwealth  Edison  Com- 
pany, the  respondent  herein,  and  Rufus  M.  Potts,  the  complain- 
ant herein. 

On  June  25,  1919,  it  appearing  to  the  engineering  depart- 
ment that  this  matter  could  not  be  adjusted  informally  and  a 
request  for  a  formal  hearing  having  been  made  by  the  complain- 
ant herein,  the  Commission  docketed  this  matter  on  its  formal 
docket  under  the  above  number.  The  matter  was  then  set  down 
for  hearing  in  Chicago,  and  on  July  11,  1919,  a  hearing  was 
held  at  the  office  of  the  Commission  in  Chicago.  At  this  hearing 
the  complainant,  Rufus  M.  Potts,  was  represented  by  himself. 
The  respondent,  the  Commonwealth  Edison  Company,  was  rep- 
resented by  Harry  J.  Dunbaugh.  At  this  hearing  the  complain- 
ant set  forth  the  various  matters  of  complaint,  as  stated  above, 
iibd  presented  evidence  in  the  form  of  testimony  and  exhibits 
to  substantiate  his  claims. 

From  this  evidence  it  appears  that  on  December  5,  1918,  the 
respondent  herein  rendered  a  bill  for  electric  service  to  the  cora- 
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plainant  herein  which  bill  is  in  evidence  in  this  record  and 
marked  "Petitioner's  Exhibit  C/'  At  the  time  of  receipt  of 
this  bill  by  the  complainant,  there  was  attached  to  it  a  stub 
which  was  intended  to  be  detached  by  the  respondent  upon  pay- 
ment of  the  bill  and  retained  as  a  record  for  its  use.  This  stub 
is  entered  in  evidence  and  is  marked  "Respondent's  Exhibit 
A."  This  bill  is  for  a  net  amount  of  $4.65,  $4.30  of  this  amount 
being  for  electric  service  and  35  cents  for  a  "service  repair." 
Upon  this  bill  appears  the  following:  "Date  December  5,  1918. 
Discount  of  1  cent  per  kilowatt  hour  on  10-cent  and  6-cent  por- 
tions only  if  paid  on  or  before  December  15,  52  cents."  Upon 
the  stub  detached  from  this  bill  appears  the  following:  "Dis- 
count if  paid  on  or  before  December  5,  1918,  52  cents."  Upon 
the  back  of  this  stub  appears  a  rubber  stamp,  "Transmitted  De- 
cember 9,  1918  D  Eeceived."  There  also  appears  in  evidence 
and  marked  "Petitioner's  Exhibit  D"  a  check  on  the  Sheridan 
Trust  &  Savings  Bank  drawn  to  the  order  of  the  Commonwealth 
Edison  Company  for  $4.65.  This  check  is  dated  December  5, 
1918,  and  upon  the  back  is  stamped  "Transmitted  December  9, 
1918  D  Received,"  the  stamp  being  identical  with  that  appear- 
ing on  the  stub  heretofore  referred  to.  A  further  stamp  appears 
upon  this  check  "Paid  through  Chicago  Clearing  House  De- 
cember 12,  1918,  to  Illinois  Trust  and  Savings  Bank."  Un- 
doubtedly, this  check  was  issued  in  payment  of  the  bill  above 
referred  to.  There  further  appears  as  'TElespondent's  Exhibit 
B"  an  envelope  addressed  to  the  Commonwealth  Edison  Com- 
pany and  postmarked  "Chicago,  Illinois,  December  6,  1918, 
5  p.  M.,"  which  the  testimony  shows  is  the  envelope  in  which  the 
remittance  for  the  bill  in  question  was  received  by  the  Com- 
monwealth Edison  Company. 

There  also  appears  in  this  record  "Petitioner's  Exhibit  G" 
being  a  bill  dated  11/11/1918  to  Mrs.  Kufus  M.  Potts,  928 
Winona  Street,  and  numbered  R  144208,  and  being  for  "Serv- 
ice Charge  35  cents."  This  bill  bears  a  perforated  stamp  "Paid 
11/27/18  C.  E.  Company  WB  J."  Inasmuch  as  the  bill  for 
services  rendered  December  5th,  above  referred  to  was  for  the 
period  from  October  22d  to  November  22d,  it  appears  that  the 
service  repair  item  on  this  bill  was  the  same  item  as  appeared 

on  bill  number  R  144208. 
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'Tetitioner's  Exhibit  E"  is  a  bill  for  electric  service  dated 
June  4,  1918,  and  being  for  the  amount  of  $3.66  gross  or  $3.21 
net.  A  notation  upon  this  bill,  evidently  in  the  handwriting 
of  some  agent  of  the  complainant  herein,  reads  'Taid  June  10." 
^'Petitioner's  Exhibit  F"  is  a  check  drawn  on  the  Sheridan 
Trust  &  Savings  Bank  for  $3.66  and  dated  June  10,  1918.  On 
the  back  of  this  check  appears  a  stamp  "Paid  through  Chicago 
Clearing  House  June  14,  1918,  to  the  Illinois  Trust  &  Savings 
Bank."  This  check  is,  therefore,  without  doubt  in  payment  of 
the  bill  marked  "Petitioner's  Exhibit  E." 

The  complainant  further  represents  that  subsequent  to  the 
payment  of  the  bill  represented  by  Exhibit  C  he  received  a  sec- 
ond notice  stating  that  this  bill  had  not  been  paid  and  that  it 
must -be  paid  immediately  or  service  would  be  discontinued  and 
that  accompanying  this  notice  was  a  printed  form,  copy  of  which 
is  introduced  herein  as  "Petitioner's  Exhibit  H,"  and  entitled 
"Rules  Governing  Prompt  Payment  Discounts  on  Bills  for  Elec- 
tric Service  as  Filed  with  the  State  Public  Utilities  Commis- 
sion of  Illinois.'^  On  December  20,  1918,  complainant  wrote 
the  respondent  herein  a  letter,  copy  of  which  is  identified  as 
"Petitioner's  Exhibit  A,"  aud  in  which  he  stated  that  the  bill 
referred  to  had  been  paid  on  December  5,  1918,  in  full,  and  also 
calling  attention  to  the  fact  that  the  service  repair  charge  of  35 
cents  had  been  paid  twice,  and  requesting  a  return  of  this  amount 
or  credit  on  his  account.  Complainant  further  states  in  the  evi- 
dence that  notwithstanding  this  letter,  on  December  28,  1918, 
the  respondent  herein  wrote  him  a  letter,  copy  of  which  is  identi- 
fied as  "Petitioner's  Exhibit  B,"  which  stated  that  the  bill  had 
not  been  paid  within  the  discount  period,  and  further  that  the 
amount  of  35  cents  had  never  been  paid  and  that  under  their 
rules  it  would  be  possible  this  one  time  to  allow  the  discount 
even  though  the  bill  were  not  paid  within  the  discount  period. 
Notwithstanding  this  correspondence  complainant  states  that 
subsequent  to  this  time  a  collector  for  the  Commonwealth  Edi- 
son Company  called  at  his  residence  and  insisted  upon  payment 
of  the  entire  bill  shown  by  Petitioner's  Exhibit  C,  threatening 
to  cut  off  the  electric  service  of  the  complainant  in  case  this 
bill  was  not  paid. 

There  is  filed  herein  as  "Respondent's  Exhibit  C,"  a  tran- 
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script  of  the  ledger  account  of  the  complainant  herein  which 
shows  that  according  to  the  records  of  the  respondent,  the  bill 
of  June  5th  was  paid  within  the  discount  period  but  that  the 
gross  amount  was  paid  and  the  amount  of  45  cents,  being  the 
discount  which  should  have  been  allowed  upon  this  bill,  was 
credited  as  forfeited  discount.  This  record  further  shows  that 
complainant  was  never  credited  with  this  45  cents  which  the 
company  had  been  overpaid.  In  July,  a  bill  of  July  6th,  waa 
paid  on  July  29th,  and  the  gross  amount  of  $3.26  was  paid,  the 
amount  of  37  cents  being  credited  as  forfeited  discount.  On 
December  11,  complainant  is  credited  with  an  amount  of  $4.65 
being  payment  in  full  of  a  bill  dated  December  5th.  In  Feb- 
ruary, 1919,  the  account  shows  a  rebate  of  35  cents  being  an 
overcharge  on  the  bill  of  December  5th. 

Under  Kule  3,  shown  on  "Petitioner's  Exhibit  H,"  it  ap- 
pears that  once  in  each  half  calendar  year  a  customer  will,  on 
request,  be  allowed  the  prompt  payment  discount  on  a  bill  paid 
after  the  expiration  of  the  discount  period.  It  is  ta  be  pre- 
sumed that  on  the  bill  of  July  6th,  on  which  the  gross  amount 
was  paid  by  the  complainant,  that  the  request  was  not  made 
upon  the  utility  for  the  allowance  of  the  discount  or  this  dis- 
coimt  would  have  been  allowed. 

In  his  testimony,  the  complainant  lays  special  emphasis  on 
the  fact  that  he  is  not  complaining  primarily  regarding  the  over- 
charges which  have  been  made  and  for  which  he  has  received 
no  credit  but  that  his  complaint  is  regarding  the  methods  and 
practices  of  the  company  in  their  relations  with  their  consum- 
ers. He  assumes  that  the  utility  will  treat  all  consumers  as  they 
have  treated  him  and  states  that  he  believes  that  the  treatment 
accorded  him  is  unjust  and  annoying.  He  further  states  that 
he  believes  that  it  is  improper  and  illegal  for  the  respondent 
herein  to  use  the  name  of  the  Public  Utilities  Commission  or  of 
the  state  of  Illinois  in  its  attempt  to  collect  delinquent  bills 
from  its  consumers.  He  cites  the  title  shown  on  Petitioner's 
Exhibit  H  stating  that  by  inference  this  title  leads  the  consumer 
to  believe  that  the  Public  Utilities  Commission  of  the  state  of 
Illinois  has  sanctioned  the  rules  contained  therein,  and  the  meth- 
ods used  by  the  company  in  the  collection  of  delinqu«[it  ac- 
counts. 
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From  the  record,  the  proof  appears  to  be  conclusive  that  the 
three  contentions  of  the  complainant  with  regard  to  error  in  his 
bills  are  true.  It  conclusively  appears  that  complainant  has> 
been  overcharged  an  amount  of  45  cents  on  his  bill  of  June  5, 
1918,  and  that  he  twice  paid  an  amount  of  35  cents  for  service 
repairs.  The  evidence  is  conclusive  that  the  respondent  in 
drawing  the  bill  of  the  complainant  for  service  in  December 
made  an  error  in  the  dating  on  the  stub ;  that  the  discount  period 
should  have  been  stated  to  expire  on  December  15th,  as  shown 
on  the  body  of  the  bill  and  that  this  bill  being  paid  on  December 
11th,  was  paid  within  the  discount  period  and  that  there  existed 
no  necessity  for  the  respondent  herein  to  exercise  Rule  3  in  or- 
der to  allow  this  complainant  discount  on  this  bill. 

It  appears  further  that  had  the  respondent  herein  made  a  full 
and  complete  investigation  of  the  complainant's  accoimt  at  the 
time  of  receiving  his  letter  of  December  20,  1918,  that  the  re- 
spondent could  not  have  failed  to  note  the  various  errors  which 
had  been  made  in  the  handling  of  complainant's  account.  The 
respondent  justifies  the  errors  on  the  ground  that  during  the 
war  period  it  was  impossible  to  secure  competent  help  and  that 
these  errors  are  due  to  this  fact. 

[1,  2]  The  Commission  believes  that  it  is  no  concern  of  the 
consumer's  as  to  whether  the  company  was  able  to  secure  com- 
petent help,  the  consumer's  only  concern  being  that  he  should 
receive  a  correct  bill,  and  in  case  errors  are  made,  should  receive 
a  proper  consideration  and  reparation  and  that  he  should  have 
courteous  attention  paid  to  his  complaints.  The  Commission 
further  believes  that  the  utility,  knowing  the  conditions  under 
which  its  bills  were  being  made  and  sent  out,  should  have  exer- 
cised particular  care  to  see  to  it  that  errors  were  not  made  and 
that  in  case  a  consumer  complained  of  an  error,  the  respondent 
should  have  placed  more  than  ordinary  weight  upon  the  receipt 
of  a  complaint  knowing  that  its  books  were  more  than  ever  sub- 
ject to  possible  errors. 

The  Commission  wishes  to  take  this  opportunity  to  further 
emphasize  the  fact  that  this  respondent  has  no  more  important 
department  of  its  business  than  that  devoted  to  the  handling 
of  complaints  by  consumers. 

[3]  As  to  the  matter  of  use  of  the  Commission's  name  in  at? 

P.L  .R.1921B.  49 


Digitized  by 


Google 


770  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

tempts  to  collect  bills,  a  number  of  matters  of  this  nature  have 
been  drawn  to  the  attention  of  the  Commission  recentlv,  and 
the  Commission  has  deemed  this  matter  of  sufficient  importance 
to  issue  a  general  order  condemning  the  practice.  In  the  Com- 
mission's General  Order  63,  entered  March  26,  1920,  it  is  or- 
dered as  follows : 

^*The  Commission  has  been  advised  that  certain  public  util- 
ities in  causing  notice  to  be  given  to  their  consumers  relative 
to  changes  in  rates,  character  of  service,  or  rules  and  regiilations, 
have  caused  such  notice  to  be  so  adroitly  worded  as  to  advise 
customers  and  the  general  public  that  such  changes  were  made 
as  the  result  of  initial  action  on  the  part  of  the  Commission  and 
without  any  responsibility  therefor  attaching  to  the  public  util- 
ity.   .    .    . 

It  is  therefore  ordered  that  all  public  utilities  shall  desist 
from  th^  practice  in  this  order  referred  to  and  condemned,  and 
in  giving  notice  to  consumers  or  the  public  of  any  change  in 
rates,  rules  or  regulations,  shall  state  the  title  and  number  of 
the  case,  the  date  filed,  and  by  whom  initiated,  and  the  date  of 
entry  of  the  order,  rule  or  regulation,  which  relates  to  the  sub- 
ject of  such  notice." 

The  Commission  believes  that  the  operation  of  this  general 
order  will  be  such  as  to  eliminate  the  complaint  regarding  this 
practice  of  the  utility  which  is  complained  of  by  complainant 
herein. 

The  Commission,  having  considered  all  the  evidence  adduced, 
the  representations  and  arguments  made,  and  being  fully  ad- 
vised in  the  premises,  finds  that  the  respondent  herein  should 
allow  to  the  complainant  credit  for  the  amount  of  45  cents  paid 
on  June  13^  1918,  being  an  overcharge  on  the  bill  for  service 
dated  June  5th ;  that  the  respondent  should  allow  to  the  consum- 
er a  credit  of  37  cents,  being  the  amount  of  discount  paid  upon 
a  bill  for  electric  service  dated  July  6,  1918. 

It  is  therefore  ordered  that  the  Commonwealth  Edison  Com- 
pany credit  Rufus  M.  Potts  with  the  amount  of  82  cents,  being 
the  amount  of  discount  paid  by  the  consumer  on  his  bills  for 
electric  service  of  June  5th  and  July  6th. 

By  order  of  the  Commission  at  Springfield,  Illinois,  this  20th 
day  of  December,  1920. 
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IlililXOIS  PUBLIC  UTILITIES  COMMISSION. 

EE  SPRING  VALLEY  UTILITIES  COMPANY. 
[No.  8387.] 

Hates  —  Electricity  —  Rural  electric  service  —  BtUea  and  regulaiionm. 

A  rate  schedule  for  electric  serrice  in  a  rural  section  should  not 
be  allowed  if  not  in  conformity  with  the  Coflamission's  unifonn  mle 
as  to  such  service,  although  such  schedule  may  be  just  and  reasonable. 


Electricity  —  Increased  uses  —  Kural  district. 

Discussion  of  rural  electric  service  and  increased  applications  of 
electric  energy,  p.  772. 

[January  6,  1921.]    * 

Application  for  permission  to  place  in  effect  revised  rales 
and  regulations  governing  rural  electric  service;  applicatioii 
denied  and  new  schedule  authorized. 

Shaw»  Commissioner:  On  June  19,  1920,  the  Spring  Valley 
Utilities  Company  filed  with  the  Commission  Eate  Schedule 
I.  P.  U.  C.  2,  applying  to  the  rural  territory  served  by  the  com- 
pany, in  which  it  was  proposed  that  revised  rules  and  regula- 
tions governing  such  service  be  placed  in  eifect.  On  July  6, 
1920,  the  Commission  suspended  the  proposed  rules,  and  tjiey 
were  resuspended  on  November  5,  1920. 

A  hearing  in  this  cause  was  held  in  the  offices  of  the  Commis- 
sion at  Springfield  on  September  17,  1920,  wherein  Harry  E. 
Brown,  attorney,  appeared  representing  the  petitioner.  No  one 
appeared  objecting.  Evidence  was  introduced  as  to  the  reason- 
ableness of  the  proposed  rules,  and  their  effect  upon  the  rural 
service  rendered  by  petitioner. 

The  rules  and  regulations  herein  filed  relate  to  the  basis  up- 
on which  the  utility  will  make  extensions  and  render  service 
to  rural  consumers.  Under  the  rules  now  in  effect,  petitioner 
lias  committed  itself  to  a  policy  of  furnishing  the  necessary  dis- 
tribution lines,  transformers,  and  meters,  providing  each  ooa- 
sumer  will  guarantee  to  use  and  pay  for  a  minimum  amount 
of  energy  within  a  stated  time.  In  general,  the  present  mless 
stipulate  that  rural  consumers  shall  use  $450  worth  of  enagy 

at  the  regular  urban  rates  established  by  the  utility  per  mile  of 
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yural  distribution  line,  within  a  period  of  two  years  from  the 
date  service  is  inaugurated.  Petitioner  has  assumed  that  an 
average  of  three  eonsimiers  per  mile  of  line  is  the  minimum  be- 
low which  it  would  not  be  profitable  to  make  rural  extensions, 
and  the  present  rules  further  provide  that,  should  there  be  less 
than  an  average  of  three  consumers  per  mile,  the  excess  cost  of 
the  line  per  consumer  shall  be  paid  for  by  the  consumers  on 
that  line. 

The  proposed  rules  are  similar  to  those  now  in  effect,  but  the 
required  consumption  per  mile  for  the  two-year  period  has  been 
increased  to  $900  net,  and  it  is  further  required  that  this  amoun€ 
be  deposited  with  the  company  by  the  prospective  consumers 
within  thirty  days  affer  service  is  inaugurated.  The  rules  have 
also  been  considerably  amplified  in  order  to  make  their  appli- 
cation clear  and  definite  in  any  situation. 

Petitioner's  policy  regarding  rural  consumers,  in  so  far  as  the 
construction  of  the  necessary  lines  is  concerned,  appears  to  be 
very  fair  and  reasonable,  and  indeed  it  is  more  liberal  than  that 
followed  by  most  utilities  within  the  state.  The  large  advance 
payment  is  unusual,  and  several  reasons  are  given  for  its  neces- 
sity. It  is  contended  that  an  average  density  of  three  consumers 
per  mile  of  line  is  the  maximum  that  may  be  expected  in  rural 
districts.  This  is  much  less  than  that  ordinarily  found  in  urban 
districts,  although  the  investment  in  rural  distribution  circuits 
is  nearly  as  great  per  mile  as  that  usually  necessary  in  the  aver- 
age municipality.  In  order  that  the  return  upon  this  rural  in- 
vestment may  be  proportionate  to  that  upon  the  urban  property, 
it  is  necessary  that  the  individual  consumption  of  energy  be 
much  greater  among  rural  consumers. 

Petitioner  contends  that  the  large  initial  payment  for  energy 
to  be  used  within  a  stated  period  will  not  only  insure  an  ade- 
quate revenue  during  the  two-year  period,  but  will  so  educate 
the  rural  consumer  to  the  use  of  electrical  energy  that  he  will 
continue  to  make  large  use  of  it  after  this  period  has  expired. 
Petitioner  believes  that  the  average  rural  consumer  can  very 
profitably  install  enough  electrical  appliances  to  consume  the 
amount  of  energy  represented  by  the  advance  deposit  above 
stated  within  the  two-year  period. 

It  cannot  be  denied  that  the  general  use  of  electric  energy  is 
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a  powerful  force  in  the  economic  and  social  development  of 
rur^l  districts.  The  demand  for  this  service  has  grown  enor- 
mously during  the  past  two  years,  and  the  Commission  has  con- 
sidered a  large  number  of  informal  cases  dealing  with  the  va- 
rious matters  incident  to  the  furnishing  of  such  service.  It 
became  evident  that  some  uniform  system  of  rates  and  service 
rules  should  be  adopted  which  would  place  rural  service  upon 
a  basis  as  stable  and  consistent  as  obtains  in  urban  service.  Af- 
ter extensive  investigation,  the  Commission,  on  December  8, 
1920,  issued  its  Amended  Qeneral  Order  No.  59  establishing 
rules  and  regulations  governing  electric  service  and  rates  in 
rural  districts. 

The  Spring  Valley  Utilities  Company  has  apparently  been 
able  to  develop  an  extensive  rural  business,  satisfactory  both 
to  the  consumers  and  to  the  company,  under  its  present  policy 
of  rural  extensions.  The  proposed  rules  and  regulations  will 
not  necessarily  result  in  an  increase  in  rates,  but  will  merely 
lequire  a  larger  use  of  energy,  and  considering  the  largely  in- 
creased cost  of  financing,  building  and  operating  distribution 
lines  over  that  obtaining  in  1916  and  1917,  when  the  present 
n^les  were  put  into  effect,  this  does  not  appear  to  be  an  unrea- 
sonable demand.  However,  to  authorize  at  this  time  a  schedule 
of  rules  not  in  accordance  with  the  Commission's  revised  Gen- 
eral Order  59  would  defeat  the  purpose  of  that  order,  and  the 
Commission  will,  therefore,  require  the  petitioner  to  so  modify 
the  proposed  schedule  that  it  will  comply  with  the  terms  of  this 
general  order. 

Paragraph  4  on  sheet  1  of  the  proposed  rules,  filed  by  peti- 
tioner, is  stated  as  follows : 

"Where  an  extension  has  already  been  constructed  any  new 
customer  desiring  to  be  connected  up,  shall  pay  in  advance  with- 
in thirty  days  after  he  is  connected  up  for  electrical  energy 
three  times  $330  divided  by  the  average  number  of  customers 
that  shall  be  upon  the  particular  portion  of  the  extension  that 
new  customer  is  on,  as  was  constructed  at  the  time  the  line  be- 
came accessible  to  new  consumer's  premises." 

The  application  of  the  above  rule  may  be  construed  in  differ- 
ent ways,  and  as  it  is  intended  to  cover  a  situation  which  may 

very  easily  arise,  and  which  has  been  found  to  cause  a  great 
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deal  of  controversy,  the  Commission  in  the  order  hereinafter 
will  make  such  modifications  as  are  necessary  for  the  clear  in- 
terpretation of  this  rule. 

The  Commission,  having  considered  the  application  herein, 
the  evidence  of  record,  and  the  representations  and  arguments 
made,  finds  as  follows: 

That  the  rules  and  regulations  governing  rural  electric  serv- 
ice in  the  territory  served  hy  the  Spring  Valley  Utilities  Com- 
pany, stated  in  Rate  Schedule  I.  P.  U.  C.  2  of  that  company, 
are  just  and  reasonahle  but  are  not  in  conformity  with  the  pro- 
visions of  the  Commission's  General  Order  59  as  amended,  es- 
tablishing rules  and  regulations  for  rural  electric  service  and 
rates;  that  the  Spring  Valley  Utilities  Company  should  be  au- 
thorized to  file  a  schedule  of  rules  and  regulations  governing 
rural  electric  service  which  shall  conform  to  the  provisions  of 
General  Order  59,  as  set  forth  in  the  order  hereinafter. 


NORTH  CAROLINA  SUPREME  COURT. 

SALISBURY  &  SPENCER  RAILWAY  COMPANY  et  aL 

V, 

SOUTHERN  POWER  COMPANY.  . 

[No.  398.] 
(—  N.  C.  — ,  105  S.  E.  28.) 

Courts  —  Powers  —  Evidence  —  Discovery  —  Order  to  prodMcc. 

1.  A  court  has  the  power  to  order  a  public  utility  to  produce  con- 
tracta  showing  discrimination  against  the  plaintiff. 

Mandamus  —  Discrimination  —  Electric  service, 

2.  Mandamus  will  lie  to  compel  an  electric  company  to  furnish 
its  service  to  the  consuming  public  without  discrimination. 

1Hacrim,ination  —  Power  of  court  —  Bates, 

3.  The  fact  that  the  Commission  has  power  to  fix  rates  for  a  pub- 
lic utility  does  not  preclude  the  courts  from  preventing  unlawful  dis- 
crimination, even  though  authorized  by  the  Commission. 

Evidence  —  Discrimination  —  Contracts. 

4.  Contracts  that  will  show  discrimination  by  a  public  utility  as 
between  its  customers,  are  material  in  a  proceeding  to  prevent  such 
discrimination. 
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Rates  —  Powers  of  ctntrt  —  Order  against  dtsciHmination  —  Effect, 

5.  An  order  of  the  court  compelling  a  public  utility  to  furnish 
power  to  all  customers  at  the  same  rate  does  not  interfere  with  the 
power  of  the  Commission  to  fix  rates. 

Evidence  —  Discovery  —  Amottnt  —  Judicial  discretion* 

6.  The  amount  of  evidence  to  be  furnished,  under  an  order  to  pro- 
duce discriminatory  contracts,  is  left  to  the  sound  discretion  of  the 
presiding  justice. 

[November  24,  1920.] 

Appeal  from  an  order  compelling  defendant  to  produce  con- 
tracts showing  discrimination;  order  affirmed. 

Appearances:  Cansler  &  Cansler,  of  Charlotte,  and  Broad- 
hurst  &  Cox  and  W,  P.  Bynum,  all  of  Greensboro,  and  W.  S. 
O^B.  Robinson,  Jr.,  of  Charlotte,  for  appellant;  A.  L.  Brooks, 
of  Greensboro,  Lynn  &  Lynn,  and  Roberson  &  Dalton,  of  High 
Point,  for  appellees. 

Brown,  J.:  This  is  an  appeal  from  an  order  made  in  the 
cause  reported  179  N;.  C.  18,  P.U.R.1920C,  688,  rehearing  page 
331,  P.U.R.1920D,  560,  101  S.  E.  593,  1.02  S.  E.  625.  It  was 
decided  in  that  case  that  the  defendant  is  a  public  service  corpo- 
ration enjoying  the  right  of  eminent  domain  in  North  Carolina 
and  that  it  may  be  compelled  to  furnish  the  electric  current  to 
the  plaintiff  and  other  customers  without  unjust  discrimina- 
tion. It  has  been  further  held  that  a  mandamus  lies  to  compel 
the  defendant  to  continue  furnishing  current  to  the  plaintiffs 
at  the  same  rate  that  the  defendant  furnishes  it  to  other  cus- 
tomers who  are  similarly  situated  with  the  plaintiffs.  The 
motion  of  the  plaintiffs  to  require  the  defendant  to  furnish  them 
copies  of  certain  specified  contracts  which  it  is  claimed  the  de- 
fendant has  made  with  other  customers  under  substantially  sim- 
ilar conditions,  is  based  upon  §  1656  of  Pell's  Revisal,  and  is 
founded  upon  an  affidavit,  the  verified  complaint,  and  the  two 
previous  opinions  rendered  by  this  court  in  this  case.  Plain- 
tiffs aver  that  these  contracts,  if  produced,  will  show  an  unjust 
discrimination  as  to  rates  and  will  enable  plaintiffs  to  establish 
their  allegation  that  the  defendant  is  unlawfully  discriminating 
against  them. 

[1]  That  the  plaintiffs  are  proceeding  properly  by  petition 
in  the  cause  to  obtain  the  order  is  well  settled.    Justice  v.  Bank, 
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83  X.  C.  11.  In  Evans  v.  Seaboard  Air  Line  K.  Co.  1G7  X.  C. 
416,  83  S.  E.  617,  the  court,  construing  this  statute,  said: 

"The  power  of  the  court  to  order  the  production  of  a  paper 
under  this  statute  is  indisputable,  but  it  must  be  a  paper  which 
contains  evidence  pertinent  to  the  issue.  .  .  .  If  it  is  a 
paper  writing  which  is  pertinent  to  the  issue,  then  the  matter 
of  ordering  its  production  is  confided  by  the  statute  to  the  sound 
discretion  of  the  judge  of  the  superior  court,  and  his  ruling 
will  not  be  reviewed  here." 

The  defendant  insists  that  the  judge  below  erred  in  requiring 
copies  of  these  contracts  to  be  furnished  plaintiffs,  upon  the 
grounds:  (1)  That  the  affidavit  and  motion  does  not  set  forth 
sufficient  facts  to  warrant  the  order;  and  (2)  that,  even  if  the 
affidavit  be  sufficient,  the  contracts  are  not  material  to  the  prop- 
er determination  of  the  issues  involved. 

The  learned  counsel  for  defendant  contends  that  these  con- 
tracts relate  to  the  question  of  rates  which  it  is  charging  other 
consumers,  that  the  courts  have  no  authority  to  fix  rates,  that 
the  question  of  discrimination  in  rates  is  one  solely  for  the  Cor- 
poration Commission,  and  that  the  courts  cannot  afford  relief 
in  this  case.  To  these  contentions,  plaintiffs  reply  that  they  arc 
not  seeking  to  have  the  court  fix  rates,  but  are  willing  to  accept 
the  rates  which  the  defendant  has  already  fixed  by  its  own 
written  contracts  with  other  consumers  of  current  similarly  situ- 
ated. 

The  plaintiffs  further  contend  that  the  defendant  has  filed 
a  statement  with  the  Corporation  Commission  denying  that  it 
has  any  right  or  authority  to  fix  the  rates  between  it  and  con- 
sumers of  current,  such  as  the  plaintiffs,  and  that  the  Corpora- 
tion Commission  has  failed  to  prescribe  any  rates,  leaving  the 
defendant  free  to  charge  every  consumer  whatever  it  pleases  for 
current,  and  that  these  contracts  now  in  existence  when  pro- 
duced will  demonstrate  that  the  defendant  is  unjustly  discrim- 
inating against  the  plaintiffs* 

[2]  Ther  complaint  in  this  case  avers  that  the  defendant  is 
operating  unrestrained  by  governmental  control,  and  denies  the 
right  of  both  the  Corporation  Commission  and  the  court  to  pre- 
vent its  making  and  enforcing  its  own  contracts  for  current,  and 
that  it  is  charging  first  one  customer  and  then  another  different 
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rates  for  the  same  or  substantially  similar  service.  .  l^o  public 
service  corporation  engaged  in  public  employment  can  success- 
fully sustain  such  a  position.  The  court  possesses  ample  power 
to  prevent  discrimination  in  rates  by  all  public  service  com- 
panies, and  it  cannot  be  doubted  that  mandamus  will  lie  to  com- 
pel the  defendant  to  furnish  its  service  to  the  consuming  public 
without  discrimination.  This  power  is  inherent  in  the  courts 
and  exists  independent  of  the  Corporation  Commission,  or  even 
statutory  law.    It  is  derived  from  the  common  law. 

This  conclusion  is  forcibly  stated  by  Mr.  Justice  Brewer  in 
his  opinion  in  Missouri  P.  R.  Co.  v.  Larabee  Flour  Mills  Co. 
211  U.  S.  619,  29  Sup.  Ct.  Rep.  216,  58  L.  ed.  359.  That  was 
likewise  a  case  of  mandamus  instituted  in  the  state  courts.  It 
is  there  said: 

''While  no  one  can  be  compelled  to  engage  in  the  business  of 
a  common  carrier,  yet,  when  he  does  so,  certain  duties  are  im- 
posed which  can  be  enforced  by  mandamus  or  other  suitable 
remedy.  The  Missouri  Pacific  engaged  in  the  business  of  trans- 
ferring cars  from  the  Santa  Fe  track  to  industries  located  at 
Stafford,  and  continued  to  do  so  for  all  parties  except  the  mill 
company.  So  long  as  it  engaged  in  such  transfer  it  was  bound 
to  treat  all  industries  at  Stafford  alike,  and  could  not  refuse  to 
do  for  one  that  which  it  was  doing  for  others.  No  legislative 
enactment,  no  special  mandate  from  any  Commission  or  other 
administrative  board,  was  necessary,  for  the  duty  arose  from  the 
fact  that  it  was  a  common  carrier.  This  lies  at  the  foundation 
of  the  law  of  common  carriers.  Whenever  one  engages  in  that 
business,  the  obligation  of  equal  service  to  all  arises;  and  that 
obligation,  irrespective  of  legislative  action  or  special  mandate, 
can  be  enforced  by  the  courts.  Neither  is  there  an  significance 
in  the  absence  of  a  special  contract  between  the  Missouri  Pacific 
and  the  mill  company." 

Justice  Connor,  speaking  for  the  court  in  Garrison  v.  South- 
cm  R.  Co.  150  K  C.  585,  64  S.  E.  582,  quotes  with  approval 
the  foregoing  opinion  and  adds: 

"In  no  possible  form  can  this  fundamental  truth  be  evaded. 
It  is  a  ^tiling  fixed'  in  the  common  law,  enforced  by  both  com- 
mon  law   and  statutory  remedies,   its   violation   denounced   as 

criminal  and  subjected  to  severe  punishment.  We  cannot  per- 
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mit  any  departure  from  it,  however  persuasive  the  reasons  as- 
signed may  Be  for  doing  so." 

[3]  The  fact  that  the  Corporation  Commission  has  the  power 
and  authority  to  fix  the  rates  at  which  the  defendant  shall  sell 
its  current  and  electric  energy  to  all  consumers  connecting  \vith 
its  lines  in  no  wise  precludes  the  courts  from  preventing  the 
defendant  from  making  unlawful  discrirninations  in  rates 
charged  for  the  same,  or  substantially  similar  service.  The  Cor- 
poration Commission  itself  has  no  power*  to  authorize  such  a 
discrimination,  and  if  it  appears  to  the  court  that  an  unlawful 
discrimination  exists,  it  can  be  corrected  by  mandamus  without 
regard  to  whether  it  results  from  a  contract  imposed  by  the  de- 
fendant directly  or  otherwise.  While  the  court  will  not  fix 
rates,  it  will  review  the  Corporation  Commission  itself  if  it 
should  unjustly  discriminate. 

The  contention  of  the  defendant  that  such  matters  are  for 
the  Corporation  Commission  was  expressly  denied  by  thi^  court 
in  Walls  v.^  Strickland,  174  K.  C.  299,  93  S.  E.  857.  That 
was  likewise  an  action  for  mandamus,  and  the  sole  question 
presented  to  the  court  was : 

*^The  defendants  excepted  and  appealed,  upon  the  ground 
that,  telephone  companies  being  subject  to  the  control  and  regu- 
lation of  the  Corporation  Commission,  the  courts  have  no  juris- 
diction of  the  action." 

Mr.  Justice  Allen,  delivering  the  opinion  of  the  court,  says: 

^*The  error  in  the  position  of  the  defendants  is  in  failing  to 
distinguish  between  the  regulation  and  control  of  telephone  com- 
panies, which,  as  to  individuals  and  corporations,  are  committed 
by  statute  to  the  Corporation  Commission  (Eev.  §  1096;  chap- 
ter 966,  Laws  1907),  whether  exclusively  so  or  not  we  need  not 
bay,  and  the  refusal  to  perfonu  a  duty  to  the  plaintiff,  arising 
ppon  facts  that  are  established.'^ 

It  thus  appears  that  this  court  has  declined  to  abdicate  its 
jurisdiction  and  authority  in  such  cases  to  deal  with  **the  re- 
fusal to  perform  a  duty  to  the  plaintiff,  arising  upon  facts  that 
are  established." 

[4]  The  plaintiffs,  both  in  their  verified  complaint  and  in 
their  affidavit  in  support  of  this  motion,  aver  that  these  con- 
tracts will  establish  the  fact  that  the  defendant  is  now  selling 
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current  to  other  eonsiiiners  under  the  same,  or  siihstantially  sim- 
ilar conditions,  at  a  less  price  than  it  is  charging  the  plaintiffs. 
If  this  be  so,  the  evidence  is  very  material,  and  the  plaintiffs 
are  entitled  to  have  copies  of  same.  A  number  of  the  contracts 
appear  to  be  between  defendant  and  other  utility  companies  and 
municipalities  purchasing  current  for  resale,  as  are  the  plain- 
tiffs. Aside  from  the  issue  as  to  discrimination  in  rates,  these 
contracts  are  material  as  tending  to  support  plaintiffs'  allegation 
that  the  defendant  has  dedicated  its  property  to  the  use  of  other 
public  service  corporations  which  are  reselling  current  to  the 
consuming  public.  To  illustrate:  The  parties  have  put  directly 
in  issue  a  contract  between  the  defendant  and  the  Southern  Util- 
ity Company ;  the  plaintiffs  alleging  that  not  only  does  this  con- 
tract show  an  unlawful  discrimination  in  rates,  but  that  it  also 
establishes  that  the  defendant  has  dedicated  its  property  to  the 
service  of  that  utility,  which  in  turn  is  serving  the  cities  of 
Charlotte,  Winston-Salem,  Keidsville,  and  other  towns  and  cities 
in  South  Carolina.  If  such  a  contract  as  plaintiffs  all^e  exist, 
there  can  be  no  .question  of  its  materiality  upon  the  issues  aris- 
ing in  this  case. 

The  law  governing  the  powers  and  duties  of  the  court  with 
lelation  to  granting  relief  against  unjust  discrimination  in  rates 
was  very  fully  discussed  and  determined  by  this  court  in  Lum- 
ber Co.  V.  Atlantic  Coast  Line  E.  Co.  141  N.  C.  171,  53  S.  E. 
823,  6  L.K.A.(N.S.)  225.  In  that  case  the  plaintiff  sought  to 
recover  the  difference  between  $2.50  per  thousand  charged  for 
hauling  logs  and  $2.10  charged  other  shippers  for  the  same  serv- 
ice, under  substantially  similar  conditions.  The  court  there 
adopted  the  lowest  rate  as  the  governing  rate,  and  plaintiff  was 
allowed  to  recover  the  difference. 

Plaintiffs  in  the  present  case  aver  that  a  similar  practice  is 
engaged  in  by  the  defendant,  and  it  seeks  by  a  mandamus  to 
prevent  the  discrimination  by  requiring  the  defendant  to  charge 
it  the  same  rate  which  it  has  already  established  for  other  con- 
sumers taking  current  under  substantially  similar  circumstan- 
ces. Such  practices  are  unlawful,  and  the  remedy  is  at  the  elec- 
tion of  the  party  injured.  In  Railroad  case,  supra,  the  shipper 
elected  to  wait  and  sue  for  the  difference  paid,  while  here  the 
plaintiff  has  elected  to  seek  a  mandamus  to  prevent  the  unlawful 
P.U.R.ll)21B. 
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discrimination,  and  thus  avoid  a  multiplicity  of  suits.  A  learn- 
ed English  judge  has  recently  very  aptly  said  that  the  modem 
business  world  has  a  right  to  expect  the  courts  "to  be  service 
stations  and  not  repair  shops.'' 

Justice  Connor,  in  delivering  the  opinion  of  the  court  in  the 
Railroad  case,  supra,  quotes  with  approval  an  editorial  note  in 
the  Harvard  Law  Review,  vol.  19.  No.  6,  p.  453,  as  follows : 

"It  has  been  remarked  many  times  that  the  common  law  may 
be  relied  upon  to  meet,  by  the  continual  development  of  its  fun- 
damental principles,  the  complex  conditions  created  by  the  con- 
stant evolution  in  the  industrial  organization.  One  of  the  most 
striking  of  modem  instances  of  this  capacity  of  growth  in  the 
conunon  law  is  the  astonishing  progress  in  the  working  out  of 
the  detail  of  the  exceptional  law  governing  the  conduct  of  pub- 
lic callings.  So  dependent  are  all  commercial  activities  upon 
adequate  service  by  the  great  companies  which  conduct  these 
public  employments,  that  the  general  situation  demands  the 
stem  code  that  all  who  apply  shall  be  served  with  adequate  facil- 
ities for  reasonable  compensation,  and  without  discrimination. 
Enforcement  of  all  branches  of  this  law  is  necessary  at  all  times ; 
but  the  commercial  community  is  most  interested  to-day  in  th« 
prevention  of  personal  discrimination.  It  is  established  now, 
past  all  qualification,  that  it  is  the  duty  of  the  common  carrier 
to  serve  all  alike  who  ask  the  same  service,  so  that  all  shippers 
from  a  given  point  may  compete  with  each  other  in  distant  mar- 
kets upon  equal  terms.  For  it  is  now  recognized  that  the  slight- 
est differences  in  the  rate  may  result  in  the  long  run  in  building 
up  one  concern  and  in  ruining  its  rival." 

This  court  in  the  same  case,  in  discussing  the  procedure  by 
which  the  court  would  determine  what  was  an  unjust  discrim- 
ination, and  what  rate  the  complaining  party  should  pay,  quotes 
with  approval  the  language  of  Lord  Hatherly,  in  Directors  of 
London  &  N.  W.  R.  Co.  v.  Evershed,  3  App.  Cas.  1029,  as  fol- 
lows: 

"According  to  the  strict  meaning  of  the  acts  of  Parliament, 
as  interpreted  by  the  decisions,  from  the  very  moment  that  the 
company  charges  A  a  given  sum  when  B,  another  person,  comes 
to  the  company  to  have  the  same  services  rendered  under  the 
same  circumstances,  he  cannot  be  charged  one  farthing  more 
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fffian  has  been  charged  A;  he  can  only  be  charged  precisely 
what  the  act  authorizes  the  company  to  charge,  namely,  that 
j  which  has  been  charged  to  others,  and  the  moment  the  directors 
take  on  themselves  to  charge  less  to  another  person,  they  must 
charge  less  to  him  too." 

This  well-recognized  principle  of  law  has  already  been  cor- 
rectly stated  by  this  court  in  this  case,  by  the  Chief  Justice, 
379  k.  C.  34,  101  S.  E.  601,  where  it  is  said: 

"It  will  not  be  difficult  for  the  court,  upon  the  hearing,  to 
determine  the  lowest  rate  charged  by  the  defendant  for  current 
and  power  furnished  cotton  mills,  factories,  municipalities,  or 
other  public  service  companies,  under  the  same  or  substantially 
similar  conditions.*  The  lowest  rate  thus  established  will  auto- 
matically become  the  proper  rate  to  be  charged  the  plaintiffs  for 
such  service.  Otherwise,  the  defendant  will  still  be  unlawfully 
discriminating  against  the  plaintiffs." 

[5]  By  the  application  of  this  doctrine  the  court  does  not  fix 
defendant's  rates,  but  simply  adopts  the  lowest  rates  which  the 
defendant  power  company  itself  has  fixed  for  the  same,  or  sub- 
stantially similar  service.  Plaintiffs  are  not  asking  a  lower  or 
different  rate  from  that  now  given  other  consumers  under  sim- 
ilar conditions.  This  does  not  interfere  with  defendant's  ap- 
plying to  the  Corporation  Commission  at  any  time  to  fix  the 
rates  it  shall  be  permitted  to  charge  these  plaintiffs  and  other 
consumers  of  current  receiving  such  service,  but  neither  the 
Commission  nor  the  defendant  can  fix  rates  that  unjustly  favor 
one  consumer  over  another.  The  courts  are  always  open  to 
prevent  this  kind  of  discrimination,  and  manifestly,  the  only 
way  to  prevent  discrimination  is  to  require  the  defendant  to 
furnish  current  to  these  plaintiffs  at  exactly  the  same  price  it 
Las  fixed  by  contract  to  other  consumers  under  substantially  the 
same  circumstances. 

[6]  As  to  the  number  of  contracts  to  be  furnished,  the  plain- 
tiffs should  not  demand  more  than  is  reasonably  sufficient  to 
establish  their  allegations.  It  is  not  for  us  to  say  what  copies 
shall  be  furnished,  for  that  is  a  matter  which,  under  the  stat- 
ute as  well  as  under  the  general  principles  of  law,  is  left  to  the 
sound  legal  discretion  of  the  presiding  judge.  Merchants  Na- 
tional Bank  v.  Xewton,  165  N.  C.  363,  81  S.  E.  317. 
P.U.R.1921B. 
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We  fail  to  find  any  abuse  of  such  discretion  in  the  exercise 
of  this  power  by  the  learned  judge  of  the  superior  court,  as  the 
contracts  called  for  are  all  apparently  pertinent  to  the  issues 
raised  by  the  pleadings. 

The  order  of  the  superior  court  is  affirmed. 

Affirmed. 


SOUTH  DAKOTA  BOARD  OF  RAILROAD  COMMISSIONERS. 

EE  DAKOTA  CENTRAL  TELEPHONE  COMPANY. 

[F-^73.] 

Constitutional  law  —  Rates  —  Franchise  restrictions  —  Telephottes, 

1.  A  provision  of  the  South  Dakota  Constitution  preventing  rail- 
way, telephone,  or  telegraph  construction  •  within  the  limits  of  any 
village,  town,  or  city  without  the  consent  of  its  local  authority,  con- 
fers no  power  upon  the  city  to  fix  rates  as  one  of  the  conditions  upon 
which  its  consent  to  the  use  of  the  streets  will  be  granted. 

Hates  —  Poiver  of  state  —  By  state  and  not  by  municipality. 

2.  The  state  of  South  Dakota  through  its  Commission  has  sole 
power  to  regulate  rates  of  public  utilities,  and  the  consent  of  a  mu- 
nicipality to  a  utility's  use  of  its  streets  cannot  deprive  the  state  of 
Its  rights  and  power  to  thereafter  regulate  rates. 

Constitutional  law  —  Delegation  of  authority  —  Municipality  —  Rate 
regulation. 

3.  The  legislaure  of  South  Dakota  cannot  delegate  to  a  city  tlie 
right  to  establish  an  irrevocable  schedule  of  rates,  since  such  delega- 
tion would  be  in  violation  of  subsection  9  of  §  23  of  Article  3  of  the 
State  Constitution. 

Mates  —  Reasonableness  —  Factors  —  Value  of  service. 

4.  The  value  of  the  service  furnished  by  a  telephone  company  is 
an  element  to  be  considered  in  a  rate  case  aside  from  the  cost  of  pro- 
ducing the  service  to  be  sold. 

Return  —  Operating  expenses  —  Determination  of, 

5.  The  South  Dakota  Commission  determined  the  operating  ex- 
penses to  be  allowed  In  a  rate  case  by  setting  up  a  statement  of  the 
actual  cliarges  for  the  preceding  year  with  the  exception  of  operators' 
wages,  which  had  been  increased,  and  estimating  these  wages  upon 
the  basis  of  the  operators*  wages  in  effect  just  prior  to  the  proceed- 
ings. 

Return  —  Amount  —  Telephones, 

6.  The  South  Dakota  Commission  held  that  a  return  of  6.05  per 
cent  upon  the  valuation  of  a  telephone  utility  was  not  excessive. 
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Constitutional  law  —  Rates  —  Franchise  restriction  —  Effect. 

Discussion  of  the  effect  to  franchise  restrictions  upon  rights  of  the 
Commission  to  fix  rates,  p.  786. 

Constitutional    law  —  Rates  —  Regulation    of  —  Franchise   restrict 
tions. 

Discussion  of  the  decisions  in  various  states  regarding  the  effect 
of  franchise  restrictions  upon  the-  power  of  Commissions  to  fix  rates, 
p.  793. 

Return  —  Operating  expense  —  Determination  of  —  Multiplicity  of 
exchanges. 

Statement  of  the  procedure  followed  in  determining  operating  ex- 
penses in  a  case  involving  the  application  of  a  larse  number  of  ex- 
changes for  increased  rates,  p.  809. 

[March  7,  1921.] 

Application  for  authority  to  continue  telephone  rates  ex- 
isting under  Federal  control ;  granted. 

By  the  Board:  On  June  25,  1919,  the  Dakota  Central  Tele- 
phone Company,  a  corporation  organized  under  the -laws  of  this 
state,  and  owning  and  operating  a  system  of  telephone  lines  and 
telephone  exchanges  in  this  state,  and  herein  called  the  Com- 
pany, filed  its  application  in  which  it  asked  authority  to  con- 
tinue in  effect  after  termination  of  Federal  control,  the  tele- 
phone exchange  rates  approved  and  made.  eflFective  in  this  state 
during  the  period  of  Federal  control  pursuant  to  orders  of  the 
Postmaster  General. 

Hearings  were  held  before  the  Comtiiission  at  Mitchell,  No- 
vember 1,  1919;  Huron,  November  3d;  Watertown,  November 
5th  and  6th;  Aberdeen,  November  7th,  8th,  and  9th;  and  at 
Pierre,  on  December  13,  1919.  The  following  appearances 
were  entered:  city  of  Mitchell,  by  its  attorney,  Mr.  R.  Satter- 
lee;  city  of  Lake  Andes,  by  Mr.  P.  P.  Perrin,  secretary  of  the 
Commercial  Club,  and  Mr.  B.  C.  Pederson,  city  attorney;  city 
cf  Tyndall,  by  Mr.  W.  W.  Byers,  secretary  of  the  Tyndall  Com- 
mercial Club;  city  of  Platte,  by  Messrs.  J.  L.  Whitchie  and 
W.  Barada,  members  of  the  Platte  Commercial  Club;  city  of 
Huron,  by  Mr.  D.  G.  Medbury  and  Mr.  Irwin  A.  Churchill,  its 
mayor  and  city  attorney,  respectively ;  city  of  Watertown,  by  its 
attorney,  Mr.  A.  L.  Sherin;  city  of  Vienna,  by  Mr.  N.  Hanson; 

and  city  of  Willow  Lakes,  by  Mr.  W.  F.  Michel.     The  company 
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appeared  by  Mr.  T.  H.  XuU  and  Mr.  W.  G.  Eiekelhaupt,  its 
attpmey  and  secretary,  respectively. 

At  the  hearing  at  Mitchell,  the  city  of  Mitchell  filed  its  an- 
swer and  its  objections  to  the  jurisdiction  of  the  Commission 
to  consider  the  case,  alleging,  among  other  things,  that  the  com- 
pany is  operating  its  telephone  exchange  in  the  city  of  Mitchell 
under  a  franchise,  or  Ordinance  No.  421,  granted  by  the  city 
of  Mitchell  on  the  7th  day  of  October,  1918,  whereby  the  Com- 
pany was  authorized  to  maintain  and  operate  its  exchange  in 
the  city  of  Mitchell  for  the  term  of  twelve  years  upon  the  con- 
ditions specified  in  said  franchise  or  ordinance;  and  that  one 
of  the  conditions  in  said  ordinance  or  franchise  requires  the 
Company  to  furnish  local  exchange  service  for  the  first  five 
years  of  the  franchise  period  for  rates  not  exceeding  the  maxima 
rates  agreed  upon  and  fixed  in  said  franchise  ordinance.  Fur- 
ther answering,  the  city  of  Mitchell  also  alleged  that  the  provi- 
sions contained  in  the  said  franchise  ordinance  with  reference 
to  the  rates  to  be  charged  for  service  were  accepted  by  the  Com- 
pany; that  the  city  of  Mitchell  was  empowered,  pursuant  to  § 
3,  Article  10  of  the  Constitution  of  the  state  of  South  Dakota, 
to  fix  such  terms  and  conditions  under  which  the  company  might 
construct,  maintain,  and  operate  its  telephone  exchange,  and 
that  the  city's  power  and  right  to  fix  such  terms  were  derived 
from  the  Constitution  of  the  state  of  South  Dakota;  that  the 
franchise,  or  Ordinance  Xo,  421,  became  a  contract  between 
the  city  and  the  Company ;  and  that  the  Commission  is  without 
l>ower  or  legal  authority  to  annul,  impair,  change,  modify,  or 
supersede  any  of  the  conditions  whereupon  said  franchise  was 
granted  to  the  Company ;  that,  pursuant  to  Subsection  18  of  § 
G169  of  the  South  Dakota  Eevised  Code  of  1919,  municipal 
corporations  arc  empowered  to  fix  and  determine  the  charges 
for  telephone  service  connections  subject  to  such  powers  of  super- 
vision as  are  conferred  upon  the  Board  of  Eailroad  Commission- 
ers; that,  pursuant  to  this  statute,  this  Commission  is  without 
authority  or  jurisdiction  to  change,  modify,  or  supersede  the 
rate  fixed  between  the  city  and  the  Company  by  the  franchise 
ordinance  until  the  Company  shall  have  first  applied  tq  the 
city  for  a  readjustment  of  the  existing  rates  and  such  readjust- 
ment or  modification  shall  have  been  refused  on  the  part  of  the 
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City;  that  Ordinance  No.  421  as  accepted  by  the  Company,  be- 
came invested  with  all  the  attributes  of  a  contract  between  the 
city  and  the  Company,  which  contract  is  sanctioned  nnder  the 
Constitution  of  the  state  of  South  Dakota,  and  that  this  Com- 
mission is  without  authority  or  jurisdiction  to  change,  modify, 
or  supersede  the  agreement  as  to  rates  set  forth  in  said  ordinance 
for  the  reason  that  any  such  change  or  modification,  or  any  at- 
tempt to  supersede  the  same,  or  the  granting  of  any  authority 
to  said  Company  by  this  Commission  to  continue  charging  a  rate 
different  from  that  specified  by  said  ordinance,  would  be  an 
attempt  to  impair  the  obligations  of  a  contract,  and  that  such 
attempt  or  claim  of  right  to  carry  the  same  into  effect,  being  a 
legislative  act  (the  said  power  to  contract  being  granted  to  the 
city  under  §  3,  Article  10  of  the  Constitution  of  this  state) 
would  be  contrary  to  Article  6,  §  12  of  the  Constitution  of  the 
state  of  South  Dakota  and  also  contrary  to  Article  1,  §  10  of 
the  Constitution  of  the  United  States.  Wherefore,  the  city  of 
Mitchell  prayed  the  Commission  that  the  application  of  the 
Company,  so  far  as  said  application  relates  to  telephone  rates 
within  the  said  city,  be  dismigsed  for  the  reason  that  the  Com- 
mission has  no  jurisdiction  or  lawful  authority  to  hear  said 
application.  The  cities  of  Huron  and  Watertown  filed  objec- 
tions on  the  same  grounds,  and  asked  that  similar  relief  be 
granted.  Assuming  as  true  and  correct,  all  recitals  of  fact  con- 
taiijed  in  the  answer  of  the  city  of  Mitchell  and  in  the  answers, 
objections,  and  motions  of  the  other  cities,  including  the  fact 
that  the  rates  now  applied  for  are  in  excess  of  the  maxima  rates 
stated  in  franchises  under  which  the  Dakota  Central  Telephone 
Company  is  operating  in  the  cities  objecting  to  our  jurisdiction, 
we  shall  proceed  to  consider  the  legal  bases  upon  which  these 
objections  to  our  jurisdiction  are  founded. 

It  appears  from  the  record  that  those  cities  protesting  against 
the  jurisdiction  of  this  Commission  rely  almost  entirely  on  the 
provisions  contained  in  §  3  of  Article  10,  §  4  of  Article  17, 
and  §  12  of  Article  6  of  the  Constitution  of  the  state  of  South 
Dakota,  and  §  10,  Article  1  of  the  Constitution  of  the  United 
States,  and  in  some  measure,  on  the  provisions  of  Subsection 
18  of  §  6169  of  the  Revised  Code  of  1919.  Section  3  of  Article 
10  of  the  South  Dakota  Constitution  is  as  follows: 
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**Xo  Street  passenger  railway  or  telegraph  or  telephone  line 
shall  be  constructed  within  the  limits  of  any  village,  town,  or 
city  without  the  consent  of  its  local  authorities." 

This  section  grants  no  legislative  power  whatever  to  a  city. 
It  does,  however,  appear  to  limit  the  power  of  the  legislature  to 
the  extent,  at  least,  that  the  state  could  not  grant  a  franchise  or 
right  to  the  use  of  the  streets,  alleys,  and  public  grounds  of  fhe 
city  without  the  city's  consent.     This  constitutional  right  grant- 
ed the  cities  to  say  whether  or  not  a  certain  telegraph  or  tele- 
phone company  shall  be  permitted  to  construct  its  line  or  lines 
and  occupy  the  streets  and  alleys  and  public  grounds  of  the  city 
with  its  facilities  is  a  matter  entirely  different  from  the  fixing 
and  prescribing  of  rates  for  service.     The  right  to  construct  and 
<;perate  a  certain  plant  and  the  question  of  policing  the  location 
and  the  placing  of  its  poles  and  equipment  in  the  streets  and 
alleys  in  the  city,  and  the  imposition  of  a  fixed  and  definite  com- 
pensation for  the  right  to  construct  and  operate,  are  of  local  con- 
cern only,  while  the  question  of  what  rates  a  public  service  corpo- 
ration may  be  permitted  to  charge,   even  for  local  exchange 
service,  is  a  question  of  general  interest  to  the  people  of  the 
btate  at  large.     The  Company  rendering  telephone  service  and 
toll-line  service  to  the  people  of  the  city  of  Mitchell  also  furnishes 
exchange  service  and  toll-line  service  within  and  between  the 
to^\'ns  and  cities  in  what  may  be  described  as  a  large  part  of  that 
portion  of  the  state  of  South  Dakota  lying  east  of  the  Missouri 
river.    And  when  abnormal  conditions  exist,  as  at  present,  where 
extremely  high  prices  of  both  labor  and  material  are  unavoid- 
able, a  situation  is  created  whereby  additional  revenue  must  be 
secured  or  the  companies  be  subjected  to  the  necessity  of  re- 
stricting the  service  to  the  detriment  and  serious  inconvenience 
of  the  public  or  of  discontinuing  the  furnishing  of  servic*e  and 
scrapping  its   plant,   thereby   depriving   the   people   previously 
served  of  a  necessary  service  and  imposing  upon  the  company 
a  serious  property  loss.     In  such  a  situation,  if  the  cities'  eon- 
tention  is  to  prevail,  it  appears  to  us  that  the  only  alternative 
would  be  for  the  state  regulatory  body  to  authorize  the  Company 
to  charge  its  patrons  in  towns  and  cities  not  controlled  by  fran- 
chise limitations  rates  sufficiently  high,  not  only  to  take  care  of 

their  own  needs  and  expenses,  but  also  to  produce  revenue  of 
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sufficient  volume  to  reimburse  the  Company  for  losses  sustained 
bv  its  operations  in  the  franchise-controlled  towns  or  cities,  there- 
by imposing  upon  certain  communities  in  the  state  or  the  users 
of  certain  classes  of  service  an  unreasonable  and  discriminatory 
rate  of  charge  and  creating  an  unfair  and  intolerable  situation. 
The  furnishing  of  telephone  sei-vice  is  an  entirely  diflferent  prop- 
osition from  the  furnishing  of  street  car  service  or  the  furnishing 
of  a  supply  of  water  within  the  confines  of  a  town  or  city.  A 
telephone  plant,  although  primarily  installed  for  the  furnishing 
of  local  exchange  service  only  within  any  town  or  city,  is,  as  far 
as  service  is  concerned,  an  integral  and  necessary  part  of  a  gen- 
eral telephone  system,  and  all  users  of  telephone  service  are 
necessarily  affected  by  the  service  and  rate  conditions  existing 
at  any  and  all  points.  The  proposition  is  well  established  that 
the  public  utility  company  which  provides  facilities  and  per- 
forms a  public  service  is  entitled  to  a  fair  return  upon  the  fair 
and  reasonable  value  of  the  property  used  in  rendering  such 
service.  The  legislature  has  wisely,  we  think,  provided  that  the 
rates  by  means  of  which  the  revenues  are  secured  from  the  pub- 
lic by  these  public  service  corporations,  shall  be  determined  and 
applied  without  discrimination.  If  the  policy  of  the  legislature 
in  this  regard  is  to  be  successfully  carried  out,  it  would  appear 
necessary  that  the  supervision  and  control  over  the  fixing  and 
establishing  of  rates,  as  well  as  over  the  rules  and  regulations 
to  be  made  effective,  must  be  retained  by  the  state,  and  cannot 
be  delegated  to  the  many  subdivisions  thereof. 

In  the  recent  case  of  Woodburn  v.  Public  Service  Commis- 
sion, 82  Or.  114,  P.U.R.1917B,  967,  161  Pac.  391,  L.R.A. 
1917C,  98,  Ann.  Cas.  1917E,  996,  the  city  of  Woodburn  con- 
tested the  right  of  the  state  by  its  Public  Service  Commission 
to  change  the  telephone  rates  which  the  common  council  had 
fixed  in  a  franchise  authorized  by  a  provision  of  its  charter 
adopted  under  the  home  rule  section  of  the  state  Constitution. 
In  a  carefully  considered  opinion  by  Justice  Harris,  where  a 
large  number  of  leading  cases  upon  the  various  questions  in- 
volved are  cited,  it  is  said  upon  the  contention  that  the  local 
rates  charged  are  purely  a  matter  of  local  concern. 

"It  is  true  that  the  regulation  of  the  rates  for  telephone,  in 
Woodburn  may  not  immediately  affect  the  pocketbooks  of  all  the 
F.U.R.1921B. 
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people  of  the  whole  state  any  more  than  does  the  prosecution  of 
a  person  in  a  justice  court  for  assault  and  battery,  when  taken 
alone  and  by  itself,  directly  affect  all  the  people  of  the  whole 
state,  and  yet  the  state  is  just  as  much  interested  in  promoting 
the  comfort  and  general  welfare  of  all  the  people  as  in  preserv- 
ing the  peace  for  all  the  people.  In  these  modern  times,  when 
the  activities  of  public  utilities  are  not  always  confined  to  a 
single  city,  the  people  are  especially  concerned  in  the  retention 
of  the  right  to  adjust  rates  to  changing  conditions,  so  that  no 
person  may  be  discriminated  against  and  all  may  receive  ade- 
quate service  at  reasonable  rates,  and  at  the  same  time  affording 
sufficient  returns  to  the  public  utility.  The  state  guards  its  right 
to  regulate  rates  so  vigilantly  that  specific  authority  is  necessary 
to  compel  a  surrender  of  this  element  of  sovereignty  and  in  the 
language  of  the  Supreme  Court  of  the  United  States :  *The  gen- 
eral powers  of  a  municipality  or  of  any  other  political  subdivi- 
sion of  the  state  are  not  sufficient' — citing  Home  Teleph.  &  Teleg. 
Co.  V.  Los  Angeles,  211  TJ.  S.  265,  29  Sup.  Ct.  Rep.  50,  53  L. 
ed.  176 ;  Milwaukee  Electric  E.  &  Light  Co.  v.  Railroad  Com- 
mission, 238  TJ.  S.  174,  P.U.R1915D,  591,  35  Sup.  Ct.  Rep. 
820,  59  L.  ed.  1254.*^ 

And  in  denying  the  relief  asked  the  following  conclusions  were 
reached,  which  we  think  are  well  sustained  by  the  authorities 
referred  to  and  applicable  in  the  instant  case : 

"The  right  of  the  state  to  regulate  rates  by  compulsion  is  a 
police  power,  and  must  not  be  confused  with  the  right  of  a  city 
to  exercise  its  contractual  power  to  agree  with  a  public  service 
company  upon  the  terms  of  a  franchise.  The  exercise  of  a  pow- 
er to  fix  rates  by  agreement  does  not  include  or  embrace  any 
portion  of  the  power  to  fix  rates  by  compulsion.  When  Wood- 
bum  granted  the  franchise  to  the  telephone  company,  the  city 
exercised  its  municipal  right  to  contract,  and  it  may  be  assumed 
that  the  franchise  was  valid  and  binding  upon  both  parties  until 
such  time  as  the  state  chose  to  speak;  but  the  city  entered  into 
the.  contract  subject  to  the  reserved  right  of  the  state  to  employ 
its  police  power  and  compel  a  change  of  rates,  and  when  the 
state  did  speak,  the  municipal  power  gave  way  to  the  sovereign 
power  of  the  state  (citing  cases).     The  power  to  fix  rates  by 

compulsion  as  distinguished  from  the  power  to  fix  rates  by  agree- 
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ment  is  not  granted  to  cities  or  towns,  nor  is  the  right  of  the 
legislative  assembly  to  l^slate  upon  the  subject  curbed,  by  Arti- 
cle XI,  §  2,  of  the  state  Constitution  because  in  its  essence  it 
is  neither  a  municipal  power  nor  an  incident  to  a  pure  municipal 
I>ower,  and  therefore  .  .  .  the  legislative  assembly  was  not 
prohibited  from  making  the  public  utility  act  applicable  to  urban 
as  well  as  extra  urban  territory.'^ 

Section  1  of  Article  3  of  the  Constitution  of  South  Dakota  is 
as  follows : 

"The  legislative  power  of  the  state  shall  be  vested  in  a  legis- 
lature which  shall  consist  of  a  senate  and  house  of  representa- 
tives, except  that  the  people  expressly  reserve  to  themselves  the 
right  to  exercise  the  initiative  and  referendum." 

Section  4  of  Article  17  of  the  State  Constitution  reads  as  fol- 
lows: 

"The  exercise  of  the  right  of  eminent  domain  shall  never  be 
abridged  or  so  construed  as  to  prevent  the  legislature  from  taking 
the  property  and  franchises  of  incorporated  companies  and  sub- 
jecting them  to  public  use,  the  same  as  the  property  of  individ- 
uals; and  the  exercise  of  the  police  power  of  the  state  shall  never 
be  abridged  or  so  construed  as  to  permit  corporations  to  conduct 
iheir  business  in  such  marmer  as  to  infringe  the  actual  rights  of 
individuals  or  the  general  well-being  of  the  staie." 

[1]  To  hold  that  §  3  of  Article  10  of  the  Constitution  grants 
power  to  the  city  by  its  ordinance  to  irrevocably  fix  the  rates  for 
a  specified  term  of  years  would  be  to  construe  said  section  as 
being  in  conflict  with  the  other  provisions  of  the  Constitution 
previously  mentioned,  which  reserve  to  the  legislature  the  police 
power  to  fix  rates,  and  which  require  that  the  authority,  and 
necessarily,  the  ordinances,  of  the  city  shall  be  in  harmony  with 
and  subject  to  the  Constitution  and  laws  of  the  state.  If  it  were 
granted  that  the  city  has  power  to  fix  and  agree  upon  the  rates 
to  be  charged  by  a  telephone  company  within  the  confines  of  the 
city,  it  is  still  clear  that  the  only  consistent  construction  that  can 
be  placed  upon  the  provisions  of  the  Constitution  is  to  hold  that 
§  3  of  Article  10,  when  construed  with  such  other  provisions, 
limits  the  right  or  power  of  the  municipality  to  the  extent  that 
the  city  is  authorized  or  empowered  to  fix  or  agree  upon  such 
rates  only  until  such  time  as  the  state  may  elect  to  change  them. 
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To  hold  that  §  3,  Article  10  is  a  grant  of  irrevocable  power  to 
fix  rates  would  create  a  serious  conflict,  as  illustrated  by  the 
above  case.  The  legislature  has  passed  laws  creating  the  Board 
of  Railroad  Commissioners  and  laws  delegating  to  that  Board 
the  authority  to  regulate  telephone  rates  throughout  the  state, 
including  telephone  rates  within  the  protesting  cities,  under  and 
pursuant  to  the  legislative  and  police  power  of  the  state ;  yet,  if 
the  contention  of  the  cities  were  to  be  sustained,  the  ordinances 
passed  by  the  cities  fixing  telephone  rates  are  irrevocable  as  to 
such  rates  for  periods  of  time  running  from  twelve  to  twenty 
years  as  provided  by  the  existing  franchises  or  ordinances,  al- 
though in  direct  conflict  with  the  state  law.  We  do  not  believe 
that  such  a  construction  should  be  adopted.  We  are  inclined  to 
the  view  that  §  3  of  Article  10  of  the  Constitution  is  not  in  any 
sense  a  grant  of  power  to  the  city,  but, is  rather  a  limitation  up- 
on the  power  of  the  legislature.  In  other  words,  that  section  con- 
fers no  power  upon  the  city  to  fix  rates  as  one  of  the  conditions 
under  which  its  consent  to  the  use  of  the  streets  will  be  granted, 
independently  of  the  legislature ;  but  rather  it  prohibits  the  l^is- 
lature  from  granting  to  public  service  companies  the  right  to 
occupy  and  use  the  streets  without  first  obtaining  the  consent 
of  the  city,  and  similar  constitutional  provisions  in  other  states, 
the  courts  have  held  that  it  is  not  the  city  but  the  legislature  that 
may  regulate  and  prescribe  by  statute  the  manner  and  condi- 
tions upon  which  such  consent  may  be  given.  The  legislature 
alone  can  gi*ant  power  to  the  city  or  to  the  public  utility  com- 
pany, and  without  legislative  authority  the  Company  itself  can- 
not exist.  Xeither  can  the  Company,  as  such,  without  the  au- 
thority of  the  legislature  construct,  maintain,  or  operate  tel(v 
phone  lines  upon  the  streets  of  the  city,  and  the  power  under  the 
Constitution  rests  with  the  legislature  to  establish  such  restric- 
tions and  conditions  as  it  pleases,  except  that  the  consent  of  the 
city  to  the  use  of  its  streets  must  first  be  obtained. 

State  ex  rel.  Kansas  City  v.  East  Fifth  Street  R.  Co.  140  Mo. 
539,  38  L.R.A.  218,  41  S.  W.  955;  Beekman  v.  Third  Ave.  R. 
Co.  153  X.  Y.  144,  152,  47  X.  E.  277;  Detroit  v.  Detroit  City 
]{.  Co.  56  Fed.  867,  880 ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Boyee, 
73  111.  510,  24  Am.  Rep.  '2(yS;  Maybury  v.  Mutual  Gas  Light 
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Co.  38  Mich.  154;  People  ex  rel.  Kunze  v.  Ft.  Wayne  &  E.  R. 
Co.  92  Mich.  522,  52  X.  W.  1010,  16  L.R.A.  752."^ 

That  §  3  of  Article  10  is  not  a  grant  of  power  to  the  city  to 
fix  or  regulate  rates  is  further  sustained  in  the  following  cases: 
State  ex  rel.  Garner  v.  Missouri  &  K.  Teleph.  Co.  180  Mo.  83, 
88  S.  W.  41;  St  Louis  v.  Bell  Teleph.  Co.  96  Mo.  623,  10  S. 
W.  197,  2  L.R.A.  278;  State  Public  Utilities  Commission  ex 
lel.  Mitchell  v.  Chicago  &  W.  T.  R.  Co.  275  111.  555,  P.U.R. 
1917B,  1046,  114  N.  E.  325,  Ann.  Cas.  1917C,  50;  Chicago  v. 
O'Connell,  278  111.  591,  P.U.R.1917E,  730,  8  A.L.R.  916,  116 
X.  E.  310;  Woodburn  v.  Public  Service  Commission,  82  Or. 
114,  P.U.R.1917B,  967,  161  Pac.  391,  L.R.A.1917C,  98,  Ann. 
Cas.  1917E,  996. 

In  the  case  of  State  Public  Utilities  Commission  ex  rel.  Mitch- 
ell V.  Chicago  &  W.  T.  R.  Co.  275  111.  555,  P.U.R.1917B,  1046, 
114  X.  E.  325,  Ann.  Cas.  1917C,  50,  and  in  the  case  of  Chicago 
V.  O'Connell,  278  111.  591,  P.U.R.1917E,  730,  738,  116  X.  E. 
210,  it  was  held  that  a  provision  in  the  Constitution  of  Illinois 
practically  identical  with  §  3,  Article  10  of  the  Constitution  of 
this  state,  was  not  a  grant  of  power  to  the  city  to  regulate  the 
service  or  rates  for  street  railway  companies.  In  its  opinion, 
the  court  said : 

**It  is  upon  this  section  of  the  Constitution  and  this  state- 
ment contained  in  the  two  cases  above  cited  that  appellees  rely 
in  support  of  their  contention  that  the  Commission  was  without 
power  to  make  the  order  complained  of,  because  the  Constitution 
grants  to  the  city  the  exclusive  power  to  regulate  and  control 
the  operation  of  street  railways  upon  the  streets  of  the  city.  In 
the  recent  case  of  State  Public  Utilities  Commission  ex  rel. 
Mitchell  V.  Chicago  &  W.  T.  R.  Co.  275  111.  555,  570,  P.U.R. 
1917B,  1046,  114  X.  E.  325,  330,  in  considering  the  same  con- 
tention here  made  we  said  with  reference  to  the  constitutional 
provision  above  quoted:  'That  provision  is  simply  a  limitation 
of  the  general  powers  of  the  legislature  and  in  one  particular 
only.  It  provides,  in  substance,  that  the  legislature  may  not 
grant  the  right  to  construct  and  operate  a  street  railway  within 
a  municipality  without  requiring  the  consent  of  the  local  author- 
ities having  control  of  the  streets  or  highways  proposed  to  be 
occupied.  That  section  of  the  Constitution  does  not,  by  impli- 
P.U.R.1921B. 
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cation  or  otherwise,  attempt  to  devest  the  state  of  its  paramount 
authority  and  control  of  streets  and  highways.'  (Chicago  &  S. 
Traction  Co.  v.  Illinois  C.  R  Co.  246  111.  146,  92  N.  E.  583). 

"The  statement  made  in  Venner  v.  Chicago  City  R.  Co.  258 
111.  523,  101  N.  E.  949,  and  in  People  v.  Chicago,  270  111.  188, 
110  N.  E.  366,  that  the  Constitution  commits  to  the  city  the 
control  of  the  operation  of  street  railways  in  its  streets,  merely 
means  that  the  Constitution  has  conferred  upon  the  city  power 
to  determine  whether  street  railways  shall  be  operated  upon  the 
streets  of  the  city,  and,  if  so,  upon  what  streets.  To  this  extent, 
and  no  further,  the  Constitution  has  committed  to  the  city  the 
control  of  the  operation  of  street  railways  in  its  streets." 

[2]  Whether  the  contention  is  made  that  the  city  derives  its 
power  to  fix  and  determine  rates  for  a  telephone  company  and 
the  conditions  as  to  the  use  of  its  streets,  from  §  3,  Article  10  of 
the  Constitution,  or  from  its  general  power  to  contract,  or  from 
§  6169  of  the  Revised  Code,  it  is  clear  to  us  that  the  exercise 
of  such  power  was  and  is  subject  to  the  reserved  power  of  the 
state  to  modify  or  fix  the  rates.  There  can  be  no  doubt  that  the 
city  had  the  power  and  right  under  §  3  of  Article  10  to  refuse 
its  consent  to  the  construction  and  operation  of  the  telephone 
plant  or  system  within  the  city  or  to  the  use  of  its  streets  for 
that  purpose.  When  its  consent  was  once  given,  however,  it 
could  not  thereby  deprive  the  state  of  its  right  and  power  to 
thereafter  regulate  the  rates.  The  consent  granted  by  the  city 
was  subject  to  the  power  of  the  state  to  regulate  the  rates,  and 
such  power  was  of  necessity  a  part  of  the  grant.  In  this  case, 
the  consent  of  the  cities  to  the  use  of  the  streets  for  the  purpose 
of  constructing  and  operating  the  telephone  plant  had  been 
granted  and  the  telephone  facilities  were  installed  and  in  use, 
and  the  power  of  the  state  to  r^ilate  the  rates  in  the  same  way 
and  to  the  same  extent  as  it  exercises  its  police  power  in  many 
other  matters  of  public  concern,  is  neither  abrogated  nor  abridged. 
The  police  power  of  the  state  is  expressly  reserved  by  §  4,  Ar- 
ticle 17  of  the  Constitution,  and  the  doctrine  that  such  power 
cannot  be  parted  with  even  by  the  state  itself  has  been  affirmed 
by  the  Supreme  Court  of  the  United  States.  This  is  a  continu- 
ing power  in  the  state.  It  may  or  may  not  be  exercised.  The 
right  of  the  state  to  ultimately  act  and  enforce  its  demands  in 
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the  interest  of  the  public  welfare  cannot  be  denied.  And  it  is 
clearly  not  within  the  power  of  the  city  by  its  ordinances  or 
otherwise  to  barter  it  away  for  a  term  of  years.  In  the  case  of 
Tranbarger  v.  Chicago  &  A.  K.  Co.  250  Mo.  46,  55,  156  S.  W. 
C94,  the  supreme  court  of  the  state  of  Missouri  said : 

"All  powers  of  government  which  regulate  the  public  health, 
welfare,  and  property  rights  of  its  peo|)le — these  no  state  can 
strip  itself  of,  for  that  would  render  it  incapable  of  carrying  out 
the  prime  purposes  of  its  creation." 

That  case  was  carried  to  the  Supreme  Court  of  the  United 
States,  238  TJ.  S.  67,  59  L.  ed.  1204,  35  Sup.  Ct  Rep.  678,  and 
in  its  opinion  the  court  said : 

"It  is  established  by  repeated  decisions  of  this  court  that 
neither  of  these  provisions  of  the  Federal  Constitution  (impair- 
ment of  contract  or  due  process  of  law  provisions)  has  the  effect 
of  overriding  the  power  of  the  state  to  establish  all  regulations 
reasonably  necessary  to  secure  the  health,  safety  or  general  wel- 
fare of  the  community ;  that  this  power  can  neither  be  abdicated 
nor  bargained  away  and  is  inalienable  even  by  express  grant,  and 
that  all  contract  and  property  rights  are  held  subject  to  its  fair  ex- 
ercise. Atlantic  Coast  Line  R.  Co.  v.  Goldsboro,  232  U.  S.  548, 
558,  58  L.  ed.  721,  34  Sup.  Ct  Rep.  364,  and  cases  cited.  And  it 
is  also  settled  that  the  police  power  embraces  regulations  de- 
signed to  promote  the  public  convenience  or  the  general  welfare 
and  prosperity,  as  well  as  those  in  the  interest  of  the  public 
health,  morals  or  safety.'' 

In  State  ex  rel.  Triay  v.  Burr,  —  Fla.  — ,  P.U.R.1920D, 
631,  639,  84  So.  61,  the  supreme  court  of  Florida  said:  "All 
regulations  and  contracts  relative  to  transportation  rates  for  com- 
mon carriers,  whether  made  by  legislative  authority  or  otherwise, 
are  subject  to  a  proper  exercise  of  the  police  power  of  the  state 
imder  which  power  such  rates  may  from  time  to  time  be  increased 
or  reduced  or  othel^^dse  reflated  as  the  interests  of  the  public 
and  the  organic  property  right  of  the  carriers  may  require.  The 
inherent  and  reserve  police  power  of  the  state  cannot  be  abro- 
gated by  l^islative  enactment.  State  Public  Utilities  Commis- 
sion ex  rel.  Quincy  R.  Co.  v.  Quincy,  290  111.  360,  P.U.R.1920B, 
313,  125  K  E.  374;  Union  Dry  Goods  Co.  v.  Georgia  Public 
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Service  Corp.  248  U.  S.  372,  P.U.E.1919C,  60,  63  L.  ed.  309, 
9  A.L.R.  1420,  39^  Sup.  Ct.  Rep.  117." 

That  court  also  said: 

**The  Constitution  protects  lawful  and  valid  contract  rights 
of  private  parties  against  illegal  impairment  by  legislation;  but 
the  organic  law,  state  or  Federal,  does  not  forbid  legislative  con- 
trol of  the  rights  of  the  public  in  the  rates  to  be  charged*  bj  com- 
mon carriers  even  though  such  rates  may  be  fixed  by  contract 
between  the  carrier  and  the  municipality.  If  the  contract  rights 
of  a  public  service  corporation  as  to  tariff  rates  are  subject  to 
the  fair  exercise  of  the  police  power  of  the  state  and  §  30,  Ar- 
ticle 16,  of  the  state  Constitution,  certainly  the  right  of  the 
municipalities  and  of  the  public  in  such  rates  are  subject  to  the 
police  power  of  the  state  and  to  stated  organic  provisions  and 
to  statutes  enacted  thereunder.  See  New  Orleans  v.  Xew  Or- 
leans Water  Co.  142  U.  S.  79,  12  Sup.  Ct.  Rep.  142,  35  L.  ed. 
943 ;  Hunter  v.  Pittsburg,  207  U.  S.  161,  179,  28  Sup.  Ct.  Rep. 
40,  52  L.  ed.  151 ;  Worcester  v.  Worcester  Council  Street  R.  Co. 
196  U.  S.  539,  25  Sup.  Ct.  Rep.  327,  49  L.  ed.  591 ;  Springfield 
V.  Springfield  Street  R.  Co.  182  Mass.  41,  64  X.  E.  577." 

Again  that  court  said : 

"in  the  absence  of  express  organic  limitations  the  police  pow- 
er of  the  state  may  be  exercised  in  making  charges  and  reason- 
able rates  to  be  charged  by  common  carriers  for  the  transporta- 
tion of  passengers  and  property;  and  all  private  contracts  for 
such  transportation,  in  so  far  as  they  affect  public  rights,  are  in 
law  made  subject  to  a  proper  exercise  of  the  police  power  of  the 
state  within  organic  limitations.     Chicago,  B.  &  Q.  R.  Co.  v 
Iowa,  94  U.  S.  155,  24  L.  ed.  94;  Union  Dry  Goods  Co.  v. 
Georgia  Public  Service  Corp.  supra;  Louisville  &  ^.  R.  Co.  v, 
Motley,  219  U.  S.  467,  31  Sup.  Ct.  Rep.  265,  55  L.  ed.  297,  34 
L.R.A.(X.S.)    671;  Producers  Transp.   Co.  v.  Railroad  Com 
mission,  251  U.  S.  228,  P.U.R.1920C,  574,  40  Sup.  Ct  Rep, 
131,  64  L.  ed.  239.     The  organic  law  of  this  state  contemplates 
the  exercise  of  this  power.    Section  30,  Article  16,  Constitution 
Tampa  v.  Tampa  Waterworks  Co.  45  Fla.  600,  34  So.  631,  af 
firmed  in  199  U.  S.  241,  26  Sup.  Ct.  Rep.  23,  50  L.  ed.  170 ; 
Reeder  on  Validity  of  Rate  Regulations,  §  196.    See  also  Gaines- 
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ville  V.  Gainesville  Gas  &  E.  P.  Co.  65  Fla.  404,  62  So.  919,  46 
L.K.A.(X.S.)  1119." 

[3]  Subsection  9  of  §  23  of  Article  3  of  the  Constitution  pro- 
hibits the  legislature  from  enacting  any  law  granting  to  an  in- 
dividual, association  or  corporation,  any  special  or  exclusive 
privilege,  immunity  or  franchise  whatever,  and  it  is  clear  that 
if  the  city  in  granting  a  franchise  merely  acts  as  an  agency  of 
the  state,  it  cannot  establish  an  irrevocable  schedule  of  rates  un- 
der this  provision  of  the  Constitution.  In  Xellis  on  State  Rail- 
ways, 2d  ed.  vol.  1,  §  52,  it  is  said: 

"Even  though  an  ordinance  as  to  rate  of  fare  may  be  construed 
as  a  contract,  yet  where  the  Constitution  of  the  state  provides 
that  no  irrevocable  or  uncontrollable  grant  of  special  privileges 
or  immunities  shall  be  made,  but  that  all  privileges  granted  by 
the  legislature  or  created  under  its  authority  shall  be  subject  to 
the  control  thereof,  the  legislature  is  not  deprived  of  that  con- 
trol by  the  fact  that  the  contract  was  not  entered  into  by  the 
legislature  itself,  but  by  a  municipal  corporation,  since  that  is 
but  an  agency  of  the  state.'' 

San  Antonio  Traction  Co.  v.  Altgalt,  200  U.  S.  304,  50  L.  ed. 
491,  26  Sup.  Ct.  Rep.  261. 

Under  statutory  provisions  of  this  state  telephone  companies 
are  made  common  carriers  and  subjected  to  all  laws  enacted  for 
the  control,  supervision  and  regulation  of  common  carriers.  Like- 
wise, the  Board  of  Railroad  Commissioners  of  this  state  was 
created  and  certain  and  definite  authority  granted  that  Board 
or  Commission  to  control,  supervise,  and  regulate  the  service 
and  rates  of  such  common  carriers  within  the  state,  and  the  said 
statutes  make  it  the  duty  of  the  Commission  to  enforce  the  laws 
applicable  to  and  enforceable  against  such  common  carriers. 

Section  9503  of  the  Revised  Code  of  1919  reads  as  follows: 

"The  provisions  of  this  article  shall  apply  to  the  transporta- 
tion of  passengers,  property,  and  messages  by  telegraph  or  tele- 
phone, and  to  the  receiving,  delivering,  storage,  and  handling  of 
property  wholly  within  this  state,  and  shall  apply  to  all  railroad 
or  railway  corporations  and  companies,  express  companies,  car 
companies,  sleeping  car  companies,  freight  or  freight  line  com- 
panies, telegraph  or  telephone  companies;  to  any  common  car- 
rier engaged  in  this  state  in  the  transportation  of  passengers, 
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property  or  messages  by  telegraph  or  telephone;  to  shipments  of 
property  made  from  any  point  within  the  state  to  any  point  with- 
in the  state,  over  lines  of  railway  or  express,  wholly  within  the 
state;  to  all  bridges  and  ferries  used  or  occupied  in  connection 
with  any  railroad,  and  also  the  road  and  all  lines  and  facilities 
of  any  and  every  kind,  character  or  description  in  use  by  any 
corporation,  receiver,  trustee  or  other  person  operating  a  rail- 
road, express  company,  telegraph  or  telephone  company,  whether 
owned  or  operated  under  contract,  agreement,  lease  or  otherwise. 
The  term  'transportation'  shall  include  all  instnunentalities  of 
shipment  or  carriage  and  the  term  'common  carrier'  as  used  in 
this  article  shall  be  deemed  and  taken  to  mean  all  corporations, 
companies,  or  individuals  now  owning  or  operating,  or  which 
may  hereafter  own  or  operate  any  railroad,  express  company, 
telegraph  or  telephone  company,  in  whole  or  in  part,  in  this 
state;  and  the  provisions  of  this  article  shall  apply  to  all  per- 
sons, partnerships  and  companies  and  to  all  associations  of  per- 
sons, whether  incorporated  or  otherwise,  that  shall  do  business 
as  common  carriers  upon  or  over  any  railway,  express,  telegraph 
or  telephone  line  in  this  state,  except  street  railroads.'' 

Section  9504  of  said  Code  is  as  follows: 

"The  Board  of  Railroad  Commissioners  shall  have  general 
supervision  of  all  common  carriers  in  the  state,  except  street 
railways,  and  shall  inquire  into  any  neglect  or  violation  of  the 
laws  of  this  state  by  any  common  carrier  doing  business  herein, 
or  by  the  officers,  agents,  or  employees  thereof,  and  shall  also 
from  time  to  time  carefully  examine  and  inspect  the  condition 
of  each  common  carrier  in  this  state  and  of  its  equipment,  and 
the  manner  of  its  conduct  and  management  with  reference  to 
the  safety,  accommodation  and  convenience  of  the  public.  And 
if  any  bridge,  line,  wire,  facility  or  structure  shall  be  deemed 
unsafe  by  the  Commissioners  they  shall  notify  the  common  car- 
rier immediately,  and  it  shall  be  the  duty  of  such  common  car- 
rier to  repair,  renew  or  replace  such  bridge,  line,  wire,  facility 
or  structure,  in  such  manner  and  of  such  material  and  within 
such  time  as  the  Board  may  order.  "Whenever  in  the  judgment 
of  such  Board  it  shall  appear  that  any  common  carrier  fails,  in 
r.ny  respect,  to  comply  with  the  terms  of  its  charter  or  the  laws 

of  this  state;  or  whenever  in  the  judgment  of  such  Board  any 
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repairs  are  necessary  upon  its  road  or  facilities,  or  smy  addition 
to  its  rolling  stock,  or  any  stations  or  additions  to  or  change  of 
its  stations  or  station  houses  or  any  change  in  its  rates  of  fare 
for  transporting  freight,  passengers,  express  or  messages;  or  any 
change  in  the  mode  of  operating  its  line 'or  lines  or  conducting 
its  business  is  reasonable  and  expedient  in  order  to  promote  the 
security,  convenience,  and  accommodation  of  the  public,  the 
Board  shall  inform  such  common  carrier  of  the  improvements 
and  changes  which  it  adjudges  to  be  proper,  by  notice  thereof  in 
writing  to  be  served  by  leaving  or  mailing  by  registered  letter 
a  copy  thereof,  certified  by  its  secretary,  to  or  with  any  station 
agent,  clerk,  treasurer  or  any  director  of  such  common  carrier. 
[Nothing  in  this  section  shall  be  construed  as  relieving  any  com- 
mon carrier  from  its  present  responsibility  or  liability  for  dam- 
age to  person  or  property." 

In  the  case  of  Traverse  City  v.  Michigan  R.  Commission,  202 
Mich.  575,  P.U.R.1918F,  752,  75G,  168  K  W.  481,  485,  the 
supreme  court  of  Michigan  held  that  neither  the  railroad  Com- 
mission nor  the  municipality  had  any  rate-making  power,  except 
that  which  the  legislature  might  delegate  to  them  to  exercise  as 
state  agencies.  In  that  case,  the  court  said : 
.  "There  is  no  doubt  that  it  is  competent  for  the  legislature  to 
delegate  its  control  over  and  power  to  regulate  charges  of  com- 
mon carriers  operating  within  the  state  to  a  Board  or  Commis- 
sion created  for  that  purpose  and  within  the  range  of  legitimate 
municipal  purposes  to  municipalities,  but  when  such  power  is 
delegated  to  a  municipal  corporation  by  its  charter,  it  must  be 
done  in  express  terms.  Jacksonville  v.  Southern  Bell  Teleph. 
Co.  57  Fla.  374,  49  So.  509;  St.  Louis  v.  Bell  Teleph.  Co.  96 
Mo.  623,  10  S.  W.  197,  2  L.R.A.  278,  9  Am.  St.  Rep.  370.  No 
power  is  given  to  Traverse  City  by  its  charter  in  express  terms 
to  fix  rates  to  be  charged  by  telephone  companies  operating  with- 
in its  border,  nor  is  such  authority  inferable  from  the  conferred 
power  to  regulate  and  control  the  use  of  its  streets  by  telegraph, 
telephone  and  other  companies  referred  to,  and  so  far  as  ma- 
terial, in  Traverse  City  v.  Citizens'  Teleph.  Co.  195  Mich.  373, 
161  i>r.  W.  983,  this  subject  will  be  found  to  have  been  so  ex- 
haustively discussed  in  its  various  aspects,  and  the  applicable 
rule  so  plainly  declared  in  the  above  cases  and  those  cited  in 
P.U.R.1921B. 
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them,  that  it  is  sufficient  here  to  state  that  we  need  not  go  to 
many  of  these  decisions  to  determine  that  in  the  instant  case 
Traverse  City  Avas  not  given  by  its  charter  the  power  to  regulate 
the  rates  to  be  charged  by  telephone  companies,  that  the  fran- 
chise contract  upon  which  it  relies  was  but  permissive,  and, 
though  binding  between  the  parties  to  it  in  the  absence  of  gov- 
ernmental interposition,  is  to  be  construed  as  having  been  en- 
tered into  with  reference  to  the  right  and  power  of  the  govern- 
ment to  assert  and  exercise  its  inherent  paramount  authority. 
Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265,  29 
Sup.  Ct.  Eep.  50,  53  L.  ed.  176,  28  Cyc.  724,  where  numerous 
authorities  on  the  subject  are  cited:" 

That  Qourt  also  stated  in  the  course  of  its  opinion : 

"The  status  of  telephone  companies,  recognized  at  common  law 
as  analogous  to  common  carriers,  and  sometimes  held  to  be  such, 
is  settled  in  this  state  by  the  statute  so  classifying  them.  That 
the  state  may  regulate  charges  of  common  carriers  and  the  power 
to  fix  the  rates  which  they  may  charge  the  public  for  its  service 
is  a  legislative  and  not  a  judicial  function  is  now  elemental,  the 
judicial  function  or  power  of  the  courts  being  limited  to  deter- 
mine whether  any  particular  rate  fixed  by  the  l^slature  or  its 
duly  authorized  agency  is  reasonable  or  otherwise." 

That  court  also  said: 

"If  those  rates  were  subject  to  governmental  control  irrespec- 
tive of  a  permissive  contract,  they  so  continued,  for  the  right  of 
the  state  under  its  police  power  to  regulate  its  charges  to  the 
public  by  common  carriers  does  not  depend  upon,  nor  rise  out 
of  their  use  of  or  right  to  use  the  highways  in  cities  or  elsewhere." 

We  have  given  due  consideration  to  the  case  of  Quinby  v.  Pub- 
lic Service  Commission,  223  X.  Y.  244,  P.U.R.1918D,  30,  3 
A.L.R.  685,  119  X.  E.  433,  by  the  Xew  York  court  of  appeals, 
this  being  one  of  the  cases  relied  upon  by  the  protestants  in  this 
case.  We  do  not  consider  the  decision  in  that  case  in  point.  The 
court  did  not  hold  that  the  city  had  power  under  §  18,  Article 
3  of  the  Constitution  of  Xew  York  to  irrevocably  fix  the  rate  of 
fare  as  a  condition  to  its  consent  to  the  use  of  the  streets,  but 
declined  to  pass  upon  that  question  when  it  said: 

"It  is,  however,  unnecessary  and,  therefore,  improper  to  decide 
P.U.R.1921B. 
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at  this  time  what  the  limits  of  legislative  power  are  in  this  con- 
nection." ^ 

That  coml;  did  hold,  however,  that  the  Public  Service  Com- 
mission could  not  permit  an  increase  of  the  rate  prescribed  in 
the  franchise,  and  based  the  decision  solely  upon  the  ground  that 
there  was  no  express  provision  in  the  Public  Service  Commission 
Act  of  that  state  empowering  the  Commission  to  raise  the  rates 
prescribed  in  the  franchise. 

A  very  recent  case  in  which  the  precise  question  now  present- 
ed was  decided  was  that  of  Virginia-Western  Power  Co.  v.  Com. 
ex  rel.  Clifton  Forge,  125  Va.  469,  P.U.R.1919E,  766,  768,  779, 
9  A.L.E.  1148,  99  S.  E.  723.  •  In  the  state  of  Virginia  the  con- 
stitutional provision  is  almost  identical  with  §  3  of  Article  10  of 
the  Constitution  of  South  Dakota.  Section  124  of  the  Virginia 
Constitution  is  as  follows : 

"Xo  .  .  .  electric  heating,  electric  light,  or  power  .  .  . 
company,  nor  any  corporation,  association,  person  or  partner- 
ship, engaged  in  these  or  like  enterprises,  shall  be  permitted  to 
use  the  streets,  alleys,  or  public  grounds  of  a  city  or  town  with- 
out the  previous  consent  of  the  corporate  authorities  of  such  city 
or  town.'^ 

In  Virginia,  there  is  a  statutory  provision  known  as  §  1033-b 
of  Pollard's  Code  which  is  in  precisely  the  same  language  as  § 
124  of  the  Constitution  above  quoted.  In  the  Virginia  case,  the 
contention  was  made  on  behalf  of  the  city  that  these  constitution- 
al and  statutory  provisions  authorized  the  city  to  enter  into  a 
contract  with  the  utility  and  to  provide  therein  as  a  condition 
to  giving  its  consent  to  the  use  of  the  streets  by  the  utility  that 
certain  specified  rates  should  be  observed  as  maxima  during  the 
term  of  the  contract;  and  that  such  contract  was  irrevocable  by 
the  state  or  by  the  state  corporation  Commission.  In  treating 
of  this  contention  the  court  said : 

"Now  §  124  of  the  Constitution,  and  the  statute  (§  1033-d^ 
in  the  same  language,  undoubtedly  confer  upon  municipalities 
the  absolute  power  to  prevent  public  utility  corporations,  such 
as  the  plaintiff  in  error  company,  from  doing  business  within  the 
municipality,  by  refusal  of  the  consent  mentioned  therein.  This 
power  is  absolute  because  no  limitation  is  imposed  upon  it.  Con- 
sequently the  municipality  may  impose  any  condition  it  chooses 
P.U.R.1921B. 
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upon  its  consent  aforesaid,  however  unreasonable.  It  results 
from  this  that  such  power  includes  the  power  in  municipalities 
to  make  a  stipulation  as  to  what  the  rate  charges  of  the  utility 
corporation  shall  be  during  the  whole  franchise  period,  as  a  con- 
dition upon  which  the  consent  aforesaid  is  given.  (Citing  many 
cases)  .  .  .  And,  such  section  of  the  Constitution  is  self -exec- 
utory and  needed  no  subsequent  legislation  to  put  it  into  effect. 
Moreover,  it  constitutes  a  limitation  upon  the  legi^ative  power, 
and  no  subsequent  legislation  could  take  away  or  impair  the  ab- 
solute power  aforesaid  thus  vested  in  municipalities.  But  such 
a  power  is  not  necessarily  to  be  regarded  as  a  power  of  contract. 
It  is  a  power  to  impose  conditions  upon  a  consent  of  municipal- 
ities whicli  they  have  the  absolute  right  to  withhold  altogether 
or  to  grant  subject  to  such  conditions  as  they  may  arbitrarily 
impose ;  but  it  is  not,  strictly  speaking,  a  power  to  contract.  And, 
in  view  of  the  fundamental  considerations  aforesaid  involved, 
whenever  the  police  power  of  the  state  is  being  surrendered,  on 
principle,  and  in  accordance  with  the  gi'eater  weight  of  author- 
ity (Pond,  Public  Utilities  §§  510-523,  citing  Manitowoc  v. 
Manitowoc  &  N.  Traction  Co.  145  Wis.  13,  140  Am.  St.  Rep. 
1056,  129  N.  W.  925,  supm)  it  does  not  follow  that,  because  the 
power  aforesaid  has  been  thus  conferred  upon  municipalities  to 
make  a  stipulation  as  to  what  the  rate  charges  aforesaid  shall  be 
as  a  condition  upon  which  its  consent  aforesaid  is  given,  such 
stipulation  shall  be  regarded  as  a  contract  which  shall  as  such 
control  the  amount  of  such  charges  for  the  future  after  the  con- 
sent aforesaid  is  given  and  the  public  service  is  being  performed. 
The  contrary  seems  to  be  the  prevailing  view  taken  by  the  best- 
considered  authorities,  and  that  we  think  is  the  true  view,  unless 
a  municipal  power  to  contract  is  plainly  expressed  as  conferred 
by  some  other  constitutional  ordinance  or  legislative  enactment 
on  the  subject.  And,  in  the  absence  of  such  other  plain  expres- 
sion, the  continuing  power  of  the  state  to  supervise  and  regulate 
such  rate  charges  for  the  future,  to  the  end  that  they  may  be  kept 
reasonable  and  just  under  changing  conditions,  will  not  be  held 
to  have  been  surrendered.  Such  continuing  power,  in  such  case, 
will  be  held  to  be  reserved  by  the  state;  whether  dormant  or  al- 
ready conferred  for  its  exercise  upon  some  governmental  agency 
of  the  state  is  immaterial.    If  dormant,  it  may  nevertheless  be 
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infused  with  life  by  appropriate  legislation  and  put  into  opera- 
tion at  any  time  in  the  future.  And  in  such  ease  the  initial  rates 
fixed  by  the  franchise  as  a  condition  upon  the  municipal  consent 
aforesaid  will  be  taken  to  have  been  fixed  subject  to  th^  reserved 
power  of  the  state  to  regulate  the  rates  in  the  future  as  the  pub- 
lic welfare  may  demand,  and  that  status  will  be  taken  to  have 
been  so  understood  by  the  grantee  as  well  as  the  grantor  of  the 
franchise.  Therefore,  upon  the  question  before  us  of  whether 
the  state  irrevocably  surrendered  its  power  of  future  regulation 
of  the  rates  named  in  the  particular  franchises  involved,  we  must 
look  to  constitutional  and  legislative  e:tpres8ion8  on  the  subject 
other  than  those  above  considered." 

There  is  no  constitutional  provision  in  this  state,  other  than 
§  3  of  Article  10,  which  even  in  the  slightest  degree  tends  to  sup- 
port the  authority  of  municipalities  to  pass  ordinances  or  make 
contracts  irrevocably  surrendering  the  police  power  of  the  state 
to  make  and  regulate  rates  for  public  service. 

The  legislature  has  by  statute  in  South  Dakota  specifically  de- 
clared that  telephone  companies  aire  common  carriers,  and  has 
delegated  to  the  Board  of  Kailroad  Commissioners  very  broad 
and  general  powers  with  reference  to  the  control  and  supervision/ 
of  the  rates,  services,  and  facilities  of  telephone  companies  .oper- 
ating in  this  state. 

Section  9792  of  the  Revised  Code  of  1919  provides  as  follows : 

"The  terms  ^telegraph  company'  and  ^telephone  company,'  as 
used  in  this  chapter,  shall  be  construed  to  embrace  all  corpora- 
tions, associations  and  individuals,  their  trusted,  lessees  and  re- 
ceivers, that  now  or  hereafter  may  own,  operate,  manage  or  con- 
trol any  telegraph  or  telephone  line,  system  or  exchange  or  any 
part  of  any  telegraph  or  telephone  line  system  or  exchange  in 
this  state;  and  all  such  telegraph  and  tel^hone  companies  are 
hereby  declared  to  be  common  carriers,  and  all  laws,  so  far  as  ap- 
plicable, now  in  force  or  hereafter  enacted  regulating  common 
carriers,  shall  apply  with  equal  force  and  effect  to  all  such  tele- 
graph or  telephone  companies." 

Section  9793  defines  the  duties  of  the  Board  of  Railroad  Com- 
missioners with  reference  to  telegraph  and  telephone  companies, 
and  reads  as  follows : 

"The  Board  of  Railroad  Commissioners  shall  have  general 
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supervision  and  control  of  all  telegraph  and  telephone  lines  and 
exchanges  constructed  and  operated  in  this  state,  and  it  shall  be 
the  duty  of  such  board  to  inquire  into  any  complaints  or  unjust 
discrimination,  neglect  or  violation  of  the  laws  of  the  state  gov- 
eining  such  companies,  by  their  owner  or  owners,  or  by  any  of 
their  officers,  agents  or  employees.  Such  Board  shall  have  pow- 
er to  fix  individual  rates  as  well  as  to  make  schedules  of  maxi- 
mum rjjtes,  including  joint  rates  to  be  charged  by  any  telegraph 
or  telephone  company  or  companies  for  the  rent  of  any  line  or  in- 
strument or  for  the  transmission  of  any  messages  and  for  any 
service  in  connection  therewith,  and  to  make  such  changes  there- 
in from  time  to  time  as  it  may  deem  reasonable  or  necessary,  and 
it  may  exercise  any  other  power  necessary  to  a  proper  supervi- 
sion and  control  of  such  companies." 

It  will  be  noted  that  in  the  section  last  above  quoted,  the  Board 
is  granted  power  to  fix  individual  rates  as  well  as  to  make  sched- 
ules of  maxima  rates  to  be  charged  by  any  telegraph  or  telephone 
company  or  companies  for  the  rent  of  any  line  or  instrument, 
and  for  any  service  in  connection  therewith ;  and  the  Commission 
is  given  authority  to  make  such  changes  therein  from  time  to 
time  as  it  may  deem  reasonable  or  necessary;  and  that  express 
authority  is  given  the  Commission  to  exercise  any  power  neces- 
sary to  a  proper  supervision  and  control  of  such  companies. 

While  the  question  of  the  authority  or  jurisdiction  of  this 
Commission  to  change,  modify,  or  increase  the  franchise  rate  is 
one  for  final  determination  by  the  courts  rather  than  by  this  Com- 
mission, we  have  considered  that  question  at  some  length,  and 
we  are  convinced,  from  our  understanding  of  the  law  and  our 
duty  thereunder,  that  the  motion  of  the  protesting  cities  of 
Mitchell,  Huron,  Watertown,  and  others,  that  the  ease  be  dis- 
missed for  want  of  jurisdiction,  should  be  denied;  and  Ihat  it 
is  our  duty  under  the  law  to  find,  determine,  and  establish  just 
and  reasonable  rates  applicable  at  the  different  exchanges  of  the 
company  in  this  state,  regardless  of  any  existing  franchise  or 
franchises  between  the  city  or  cities  and  the  Company ;  and  that 
if  the  facts  of  record  in  the  case  conclusively  show  that  the  reve- 
nues of  the  Company  derived  from  the  present  rates,  which  we 
are  asked  to  continue  in  eflfect,  and  which  are  higher  than  the 
franchise  rates,  are  not  more  than  sufficient  to  meet  the  legiti- 
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mate  demands  of  the  Company  in  the  furnishing  of  telephone 
exchange  service,  we  consider  it  essential  in  the  public  interest 
and  welfare  that  the  application  be  granted  in  whole  or  in  part^ 

At  the  different  hearings  held  in  this  matter  voluminous  testi- 
mony in  support  of  its  application  was  presented  by  the  Com- 
pany. A  protest  was  offered  by  some  of  the  witnesses  appearing 
for  the  cities  and  subscribers  of  the  company,  against  the  rates 
made  effective  during  government  control  as  being  higher  than 
the  requirements  of  the  Company  warranted.  Others  contended 
that  the  said  rates  at  particular  exchanges  were  too  high  consider- 
ing the  value  of  the  service  furnished ;  while  others,  as  previously 
indicated  in  this  report,  contended  that  the  rates  in  effect,  which 
we  are  requested  to  approve  were  higher  than  the  rates  contract- 
ed for  under  franchises  previously  granted  by  certain  cities. 

[4]  We  have  in  this  report  already  stated  our  position  with 
reference  to  the  franchise  obligations.  In  regard  to  the  second 
-contention,  which  in  effect  raises  the  question  as  to  what  factors 
should  be  given  consideration  in  determining  reasonable  rates,  it 
may  be  said  that  in  all  cases  involving  the  fixing  of  reasonable 
rates  for  a  utility  company  the  value  of  the  service  furnished 
is  an  element  for  a  factor  to  consider,  and  it,  therefore,  neces- 
sarily follows  that  the  fixing  of  a  reasonable  rate  would  not  sole- 
ly depend  upon  the  cost  of  producing  the  service  to  be  sold.  The 
Company,  during  the  period  of  war,  on  account  of  shortage  of 
labor  and  the  impossibility  of  securing  material,  at  least  partly 
due  to  governmental  restriction,  was  unable  to  provide  necessary 
additions  and  betterments;  and  due  to  similar  causes,  current 
maintenance  was  in  many  cases  deferred,  resulting  in  inadequate 
and  inefficient  service.  Since  the  cessation  of  hostilities,  labor 
difficulties  have  been  experienced  by  the  Company  at  certain  of 
its  exchanges,  very  materially  intensifying  the  situation  and 
making  it  clearly  impossible  to  handle  the  heavily  increased 
business  with  any  reasonable  degree  of  satisfaction  to  the  public. 
The  conditions  both  as  to  labor  and  material  that  were  the  cause 
of  the  unsatisfactory  situation  appear  to  be  rapidly  improving. 
The  trend  is  toward  more  efficiency ;  and  while  it  will  take  some 
time  for  the  Company  to  install  aU  of  the  additional  facilities 
necessary  to  handle  the  increased  business,  and  also  some  time 

to  replace  and  rebuild  that  portion  of  the  lines  and  equipment 
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that  should  have  heen  replaced  during  the  period  of  the  war,  it 
may  be  noted  that  if  the  Company  is  in  position  to  complete  the 
program  it  has  outlined  to  rehabilitate  the  property,  efficient 
service  will  be  possible  within  a  reasonable  time. 

It  is  the  contention  of  the  protestants  that  the  rates  applied 
for  would  produce  revenue  in  excess  of  the  needs  of  the  Company. 
In  order  that  we.  might  be  fully  advised  upon  this  point  we  re- 
quired a  full  and  complete  examination  of  the  records  and  ac- 
counts of  the  Company  to  be  made  by  our  statistical  department. 
All  of  the  charges  for  the  year  ended  December  31,  1918,  and 
the  first  six  months  of  1919,  were  carefully  analyzed  and  a  sep- 
aration made  of  the  charges  between  the  state  of  South  Dakota 
and  the  state  of  North  Dakota.  A  separation  was  also  made  be- 
tween exchange  line  and  toll  line  service  and  exchange  line  serv- 
ice was  further  separated  so  as  to  show  the  cost  of  furnishing 
s^tvice  to  exchange  subscribers  and  rural  subscribers  for  each 
exchange  operated  in  tlje  state.  The  exhibit  prepared  by  Mr. 
Bitney,  our  statistician,  consists  of  294  pages  and  gives  in  detail 
what  the  maximum  revenues  would  be  at  each  exchange  at  the 
old  rates  and  at  the  rates  applied  for,  based  upon  the  number  of 
subscribers  deceiving  service  on  July  1,  1919.  An  adjustment 
is  made  whereby  exchanges  are  credited  with* 5  cents  for  each 
originating  and  terminating  toll  message,  and  the  exchange  is 
also  credited  at  the  rate  of  $3  per  subscriber  per  annum  for 
switching  service  performed  for  subscribers  on  the  rural  lines. 
In  this  way  exchange  service  revenues  are  credited  with  all  of 
the  earnings  they  are  entitled  to  for  the  various  classes  of  serv- 
ice performed.  In  a  like  manner  operating  expense  for  the  year 
ended  December  31,  1918  was  divided  so  as  to  show  the  cost  of 
furnishing  exchange  and  rural  siubscriber  service.  It  was  pos- 
sible to  allocate  the  charges  for  all  the  accounts  except  such  gen- 
eral expense  items  as  are  common  to  the  entire  system  and  to  the 
various  classes  of  service.  This  expense  was  prorated  to  the  va- 
rious classes  of  service  on  the  basis  of  the  actual  direct  allocated 
charges.  Owing  to  increases  in  wages  paid  all  classes  of  em- 
ployees it  was  necessary  to  forecast  what  the  estimated  amount 
of  expenses  would  be  for  1919  in  order  to  determine  whether  the 
increase  in  rates  applied  for  was  justified.  The  Company's  rec- 
ords were  examined  in  July,  1919.  Most  of  the  salary  increases 
had  been  made  prior  to  the  date  of  examination.  It  was  found 
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that  the  average  salary  paid  plant  employees  including  district 
managers,  foremen,  linemen,  groundmen,  cablemen,  splicers,  and 
laborers,  during  the  first  six  months  of  1919  was  19.07  per  cent 
higher  than  the  average  salary  paid  during  1918;  that  the  in- 
crease in  operators'  wages  was  37.87  per  cent,  and  the  increase 
in  wages  paid  generxil  office  employees,  exclusive  of  general  offi- 
cers, whose  salaries  were  not  increased,  was  16.42  per  cent.  The 
estimated  amount  of  operating  expenses  for  1919  was  determined 
by  applying  these  percentages  to  the  actual  labor  charges  for 
1918  with  the  exception  of  operators'  wages  which  were  deter- 
mined for  each  exchange  separately  by  taking  the  actual  number 
of  operators  employed  at  the  wages  in  effect  on  July  1,  1919,  and 
calculating  what  the  charges  would  be  for  the  month  of  July  and 
multiplying  this  amount  by  12  to  determine  the  estimated  charges 
for  a  year.  As  a  result  of  using  this  method,  the  estimated 
charges  for  a  year  should,  if  no  further  advances  were  made, 
exceed  the  actual  charges  for  1919,  as  the  actual  charges  for  the 
first  five  months  of  I9l9  would  be  on  the  lower  wage  level.  The 
actual  charges  for  the  year  ended  December  31,  1919,  are  now 
at  hand  and  it  is  found  at  several  of  the  exchanges  that  the  ac- 
tual 1919  charges  are  in  excess  of  the  amount  forecasted.  This 
indicates  that  further  increases  have  been  made  in  salaries  and 
wages  and  at  some  exchanges  additional  operators  have  been  em- 
ployed. 

The  Company  introduced  an  exhibit  Ishowing  the  wages  paid 
each  operator  at  the  various  exchanges  on  October  1,  and  Novem- 
ber 1,  1918,  and  on  May  1,  and  October  1,  1919:  Computing  the 
annual  amount  of  charges  for  operators'  wages  on  the  basis  of  the 
force  employed  and  salaries  in  effect  on  October  1,  1919,  the  in- 
crease over  the  estimated  amount  shown  in  Bitney's  exhibit,  by 
groups,  would  be  as  follows : 

Statement  No.  1. 


Salaries  in  Effect 

Increase 
Oct.  1,  1919 

Over 
July  1, 1919. 

Amount. 

July  1,  1919. 
Amount. 

Oct.  1,  1919. 
Amount. 

Oroun  1    1  Exchanire    

$16,884.19 
30,3.19.64 
33,065.49 
39,625.70 

$18,450.00;       $1,505.81 

frroiin   2    4   Exch&nGfes    

39,000.00 
34,350.00 
45.178.16 

8,640.36 

Oroun  3    13   Kxchani^es    

1,294.51 

Ornim   4     50   Excliancrcs    

5.552.46 

Total    

$119,925,021   $136,878,161     $17,053.14 
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Since  the  hearing  in  this  case,  the  Company  has  sold  two  ex- 
changes located  at  Andover  and  Groton  and  the  returns  in  all 
the  statements  shown  in  this  decision  have  been  revised  and  the 
revenues  and  expenses  at  the  two  above  mentioned  exchanges 
excluded.  The  actual  charges  for  operators'  wages  for  the  year 
ended  December  31,  1918,  was  $86,941.41  and  for  1919  the 
actual  amount  was  $117,101.72,  an  increase  of  $30,100.31  or 
34.70  per  cent.  Upon  the  basis  of  the  force  employed  and  sal- 
aries prevailing  October  1,  1919,  the  annual  charges  would 
annmnt  to  $136,978.16,  or  an  increase  over  1918  of  $50,036.75 
or  67.68  per  cent.  Judging  from  the  conditions  as  they  are  at 
the  present  time  we  have  every  reason  to  believe  that  the  ex- 
pense for  operators  for  1920  will  exceed  the  last  named  amount. 
The  estimated  amount  of  increase  for  labor  other  than  operators 
was  determined  by  applying  the  average  per  cent  of  increase 
in  wages  to  the  actual  labor  charges  for  1918.  No  allowance 
was  made  for  any  increase  in  the  force  to  be  employed,  or  for 
any  increase  in  the  price  or  quantity  of  materials  and  supplies 
that  might  be  required  in  1919  or  subsequent  years,  over  the 
actual  amount  used  in  1918.  The  estimate  of  expenses  was  made 
in  July,  1919,  and  was  the  best  to  be  obtained  at  that  time.  The 
Company  claims  that  0A\4ng  to  the  w*ar  it  temporarily  lost  several 
old  employees  and  that  on  accQunt  of  the  labor  situation  it  was 
compelled  to  work  a  reduced  and  inferior  force  of  plant  men  dur- 
ing 1918,  and  for  that  reason  maintenance  work  was  not  kept 
up  to  the  usual  standard.  The  classification  of  employees  found 
in  the  annual  reports  shows  the  average  number  of  plant  em- 
ployees and  salaries  paid  during  the  past  four  years  to  be  as 
follows : 

Statement  No.  2. 
Average  number  of  plant  employees  and  total  compensation. 


Number 
Employed. 

Compensa- 
tion. 

Per  cent  of  1918. 

Employees. 

Compensa- 
tion. 

Year  ended  April  30,  1916  . . 
Year  ended  April  30,  1917  . . 
Year  ended   Dec.  31,  1918  . . 
Year  ended  Dec.   31,  1919  . . 

126 
133 

83 
123 

$97,905.42 
98,660.97 
85,916.00 

170,558.45 

152%     ,       114% 
160%            115% 
100%            100% 
148%            198%     ' 
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During  the  above  period  the  average  annual  salary  paid  plant 
men  was  as  follows: 


Year  ended  April  30,  1916 
Year  ended  April  30,  1917 
Year  ended  Dec.  31,  1918 
Year  ended  Dec.  31,  1919 


Average 
Annual 
Salary. 


$777.03 

741.81 

1,035.13 

1,386.65 


Per  cent 

of 

1918. 


75.07% 

71.67% 

100.00% 

133.98% 


From  the  above  table,  it  is  found  that  the  force  employed  dur- 
ing 1918  was  52  per  cent  less  than  in  1916,  60  per  cent  less 
than  1917  and  48  per  cent  less  than  in  1919.  It  also  indicates 
that  the  force  employed  in  1919,  compared  with  1916  and  1917 
was  below  the  necessary  normal  force.  The  number,  of  sub- 
scribers has  increased  from  17,337  in- 1916  to  22,923  on  Decem- 
l>er  31,  1919,  making  a  total  increase  of  6,586  subscribers,  or 
32.22  per  cent,  while  the  plant  force  employed  during.  1919  was 
2.4  per  cent  less  than  1916. 

Bitney's  Exhibit,  page  2,  shows  the  results  from  the  operation 
of  all  exchange  property  in  South  Dakota.  In  this  statement, 
the  revenues  are  based  upon  the  number  of  subscribers  receiving 
service  on  July  1,  1919  at  the  old  rates  and  at  the  rates  now  in 
effect.  Operating  expenses  were  estimated  in  the  manner  pre- 
viously mentioned  and  the  actual  tax  assessment  for  1919  in- 
cluded. The  following  is  an  abstract  taken  from  this  exhibit, 
excluding  the  Andover  and  Groton  exchanges. 

Income  statement  covering  all  exchanges  operated  in  the  state 
of  South  Dakota: 

Statement  No.  3. 


Old  Rates. 

Present 
Kates. 

Increase. 

OoeratinfiT  revenues    

$412,779.94 

$466,668.14 

$53,888.20 

OperatincT  expenses    

322,648.60 
34,060.77 

322,648.60 
34,060.77 

State   taxes    

Total  operating  expenses  and  taxes . . 

$356,709.37 

$356,709.37 

Operating  income    

$56,070,571    «inoofift77 

$53,888.20 

^       , 

Company  valuation   .... 

Per  cent  return  . . . , 
Miller  revised  valuation 

Per  cent  return  ..., 
r.U.R.1921B. 


$1,233,904.12 


Old  Rates.     Present  Rates. 


$1,256,201.46 


4.54% 

4.46% 


8.91% 
8,75% 
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[5]  We  are  satisfied  that  the  above  amount  of  estimated  oper- 
flting  expenses  is  too  low.  As  is  indicated  in  statement  No.  1,  a 
further  increase  should  be  allowed  for  operators'  wages.  State- 
ment No.  2  plainly  indicates  that  a  normal  plant  force  was  not 
employed  in  1918  and  for  that  reason  was  not  a  proper  basis  to 
use  for  predicating  the  estimated  amount  of  annual  expenses  un- 
der present  conditions.  To  determine  what  the  operating  ex- 
penses for  a  year  should  be  under  the  conditions  as  they  are  to- 
day, we  have  set  up  a  statement  in  which  the  actual  1919  charges 
are  shown  with  the  exception  of  operators'  wages  which  are  esti- 
mated upon  the  basis  of  the  number  of  operators  and  wages  in 
effect  on  October  1,  1919.  The  following  is  a  statement  showing 
the  amount  by  accounts  and  also  the  increase  or  decrease  com- 
pared with  the  actual  operating  expenses  for  1918,  and  1919, 
ftnd  the  estimated  amount  Shown  in  Bitney's  exhibit. 

Statement  No.  4. 


•Recast 

Estimated 

Amount   of 

•Operating 

Expenses. 

Increase  compared  with 

Actual,          Actual, 
1918.              1919. 

Bitney 
Exhibit. 

Maintenance 

$128,994.17      $18,056.45- 
136,978.16        50,036.75,     $19,876.94 
29,421.34          4,551.19; 
61,227.91          3,389.89' 

$11,439.60 

Operates'  wages    

Other  traffic  expense 

General  expenses    

17,053.14 
4,473.32 
1,006.92 

Total  amount   

State  taxes    

$356,621,581     $76,034.28-     $19,876.94 
34,060.77|         6,305.53j        None 

$38,972.98 
None 

Total    operating    expenses 
and  taxes  

$390,682.35 

$82,339.81 

$19,876.94 

$33,972.98 

By  deducting  the  above  amount  of  operating  e^qpensea  and 
taxes  from  the  estimated  amount  of  operating  revenues  as  shown 
in  statement  No.  3,  the  net  operating  income  and  rate  of  return 
upon  property  investment  is  found  for  all  exchanges  in  South 
Dakota^  to  be  as  follows : 

Statement  Xo.  5. 


Old  Rates. 

Present 
Rates. 

Increase. 

Operating  revenues   

$412,779.94!    $466,668.14 
390,6S2.45.      390,682.45 

$53,888.20 

Operating  expenses  and  taxes 

Net  operating  income  

$22,097.49 1      $75,985.69 
$1^33.99412 

1.797c      t         6.16% 
$1,256,201.46, 

1.76%     1         6.05% 

$53,888.20 

Company   valuation    

Per  cent  return   

Miller  revised  valuation 

Per  cent  return   

P.U.R.1921B. 
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[6]  According  to  the  above  statement  the  net  operating  income 
under  the  old  rates  would  permit  a  return  of  but  1.76  per  cent 
on  the  value  of  the  property  and  a  return  of  6.05  per  cent  under 
the  present  rates.  It  is  perfectly  clear  that  the  old  rates  are  too 
low  and  that  the  present  rates  applied  for  in  this  case  will  not 
produce  an  excessive  rate  of  return.  The  normal  increase  in 
the  number  of  subscribers  and  the  volume  of  toll  business  should 
increase  the  net  income  and  provide  a  return  somewhat  in  excess 
of  the  above  6.05  per  cent.  Careful  consideration  has  been  given 
all  the  information  contained  in  the  records  in  this  case  together 
with  comparisons  made  with  operating  costs  of  other  companies, 
and  we  find  that  the  increased  expenses  shown  in  the  above  table 
are  below  the  average.  It  is  found  that  the  cost  of  maintenance  in- 
cluding depreciation  is  10.27  per  cent  of  the  plant  investment 
and  that  general  expenses  ,are  very  reasonable  which  goes  to 
prove  that  the  affairs  of  this  Company  have  been  handled  with 
economy  and  prudence. 

It  would  extend  this  report  far  beyond  reasojiable  limits  if  we 
were  to  discuss  for  each  exchange  in  the  state  separately  the  re- 
sults of  our  investigations  as  to  the  results  of  operation.  We 
shall  content  ourselves  by  observing  briefly  that  we  caused  a  very 
detailed  study  of  the  affairs  of  each  of  such  exchanges  to  be  made 
by  the  men  in  our  statistical  department  The  information  thus 
obtained  was  set  forth  in  full  in  exhibits  submitted  by  Mr.  Bit- 
ney.  We  have  given  very  full  and  careful  consideration  to  those 
exhibits  and  to  the  information  which  they  contain.  The  tele- 
phone company  did  not  attempt  to  show  operating  results  for 
each  exchange  separately,  but  instead,  undertook  to  group  its 
several  exchanges  in  four  main  groups,  each  group  embracing 
exchanges  of  approximately  the  same  size  and  possessing  the  same 
general  type  of  equipment  and  construction,  as  follows: 


Group  I. 

Aberdeen 

Group  IL 

MadisoB 

Huron 

Watertown 
Group  III. 

MitcheU 

Arlington 

Flandreau 

Mellette 

Sisseton 

Canistota 

Geddeg 

Miller 

Tyndall 

Clark 

Howard 

Mobridge 

Waubay 

Colman 

Ipswich 
Lake  Andes 

Pierre 

Webster 

DeSmet 

Platte 

Wilmot 

Kgan 

Lake  Preston 

Rockham 

P.U.R.1921B. 
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Group  IV. 

Artas 

Bradley 

Doland 

Frederick 

Ashton 

Bristol 

Erwio 

Grenville 

Badger 

Bryant 

Eureka 

Hazel 

Brentford 

Britton 

Florence 

Hetland 

Bruce 

Corona 

Ft.  Pierre 

HecU 

Bowdle 

Carthage 

Frankfort 

Henry 

Herreid 

Marvin 

Revillo 

Vienna 

Hoemer 

NorthviUe 

Roscoe          ' 

Volga 
Willow  T4ike8 

Iroquois 

Oldham 

South  Shore 

Java 

Peever 

Summit 

Wolsey 

Milbank 

Ramona 

Selby 

For  the  purposes  of  this  ease,  we  find  that  this  method  of 
grouping  the  exchanges,  and  the  fixing  of  uniform  rates  in  each 
group  is  practicable  and  will  produce  satisfactory  results. 

In  determining  what  the  rental  rates  should  be  for  groups  1 
and  2,  we  have  considered  separately  the  actual  operating  re- 
sults at  each  exchange  as  well  as  the  results  shown  for  the  groups 
as  a  whole.  As  in  the  past,  it  will  continue  to  be  the  policy  of 
this  Commission  to  consider  the  operating  conditions  and  to 
approve  rates  for  each  exchange  in  accordance  therewith.  It 
has  also  been  our  custom  to  have  an  examination  made  of  the 
records  and  an  exhibit  prepared  to  show  operating  conditions 
for  a  period  of  from  three  to  five  years  for  each  exchange  in 
order  to  be  better  able  to  determine  what  the  average  normal 
operating  expenses  are.  Owing  to  the  unusual  conditions  that 
have  prevailed  during  the  past  two  years,  the  sharp  increase  in 
the  cost  of  labor,  materials,  and  other  supplies,  together  with  the 
inexperienced  help  that  the  Company  has  been  compelled  to  em- 
ploy, a  comparison  of  this  kind  could  not  be  used  as  a  basis  on 
which  to  forecast  expenses  for  the  past  year  or  for  future  years. 

The  various  exchanges  included  in  groups  3  and  4  are  to  great 
extent  uniform  as  to  size  and  operating  conditions.  A  eompari- 
gon  of  the  operating  expenses  for  a  number  of  years  shows  that 
maintenance  costs  vary  from  year  to  year  to  such  an  extent  that 
the  expenses  at  any  one  of  these  smaller  exchanges  for  a  year 
only  could  not  be  considered  as  typical  of  what  the  normal  aver- 
age expense  should  be.  It  is  found  to  be  the  policy  of  the  Com- 
])any  to  make  extensive  repairs  or  rebuild  one  of  these  smaller 
exchanges  and  that  after  this  has  been  done  it  may  be  several 
years  before  it  is  necessary  to  again  make  a  very  substantial 
amount  of  repairs  at  that  exchange.  Consequently,  the  mainte- 
nance costs  during  this  period  would  be  very  low.  \Miile  the  bulk 
P.U,R.1921B. 
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of  the  work  was  done  in  one  year  the  cost  should  be  spread  over 
a  period  of  several  years.  As  previously  stated,  the  increase  in 
the  cost  of  labor,  materials  and  supplies  during  the  past  two  years 
.has  destroyed  the  usefulness  of  previous  years'  costs  as  deter- 
mining factor  in  estimating  what  the  future  expense  will  be;  so 
that  in  order  to  make  a  reasonable  forecast  of  maintenance  ex- 
penses we  have,  for  this  case,  considered  the  total  average  ex- 
pense for  group  3  and  group  4  as  being  typical  of  what  the  aver- 
age future  expense  will  be  for  each  exchange. 

In  adopting  this  method  of  determining  normal  maintenance 
expenses  a  more  equitable  and  fairer  average  cost  for  each  ex- 
change is  obtained,  as  the  result  will  be  practically  the  same  as 
if  a  study  had  been  made  of  a  smaller  number  of  exchanges  for 
a  period  of  years,  and  we  are  satisfied  that  it  is  the  best  course 
to  follow  in  this  case  and  under  the  prevailing  circumstances. 

The  exhibit  presented  by  our  statistician  shows  that  the  re- 
turns on  property  investment  for  the  exchanges  in  group  3  vary 
to  a  great  extent,  some  amounting  to  a  loss,  while  others  are 
equivalent  to  a  return  of  15  per  cent.  In  group  4,  more  than 
half  of  the  exchanges  are  operated  at  a  loss,  while  others  show  a 
return  of  15  per  cent  on  the  property  investment.  As  previous- 
ly explained  this  variation  is  attributable  almost  entirely  to  th^ 
manner  in  which  maintenance  work  is  handled  at  these  smaller 
exchanges. 

The  following  statement  sets  forth  the  operating  results  for 
each  exchange  in  groups  1  and  2  and  the  combined  results  for  all 
exchanges  included  in  groups  3  and  4.  The  revenues  and  ex- 
penses are  the  same  as  those  shown  in  statements  numbered  4 
and  5.    See  page  812. 

From  the  evidence  it  clearly  appears  that  the  revenue  to  be 
secured  under  the  application  of  the  proposed  rates  for  exchange 
service  will  not  result  in  an  excessive  or  unreasonable  return. 

The  record  shows  that  there  is  a  wide  variance  in  the  net  re- 
turn at  one  exchange  compared  with  another  of  similar  size  and 
in  the  same  group  as  classified.  •  As  previously  stnted,  this  is  ac- 
counted for  largely  by  the  manner  in  which  the  Company  carries 
out  its  maintenance  program.  However,  the  rates  in  effect  at 
an  individual  exchange  are  always  subject  to  complaint;  and 

jurisdiction  will  be  retained  over  the  rate  schedules  approved 
P.U.R.1921B. 
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herein,  and  investigations  made  as  to  particluar  exchanges,  either 
upon  complaint  or  upon  the  Board's  own  initiative. 

From  all  of  the  evidence  we  are  of  the  opinion  and  find  that 
an  order  should  be  entered  in  this  case  authorizing  the  Dakota 
Central  Telephone  Company  to  continue  in  effect  exchange  rates 
not  exceeding  those  at  present  in  effect  at  its  several  exchanges 
in  this  state. 

Note. — ^Power  to  Change  Franchise  or  Contract  Rates. 

That  a  provision  of  the  South  Dakota  Constitution  preventing 
railway,  telephone,  or  telegraph  construction  within  the  limits  of 
any  village,  town,  or  city  without  the  consent  of  its  local  authority, 
confers  no  power  upon  the  city  to  fix  rates  as  one  of  the  conditions 
upon  which  its  consent  to  the  use  of  the  streets  will  be  granted,  is 
also  held  in  the  following  cases:  Be  Northwestern  Teleph.  Excb. 
Co.  Orders  F-672,  F-675,  F-673,  March  7,  1921 ;  Re  Northwestern 
Teleph.  Exch.  Co.  Orders  F-675,  F-672,  March  7,  1921 ;  Re  North 
Ldncohi  County  Teleph.  Co.  Order  No.  3953,  March  7,  1921. 

In  Mobile  v.  Mobile  Electric  Co.  (1919)  —  Ala.  — ,  84  So.  816, 
it  is  said:  ^'It  is  unquestionably  the  law  that  the  state  has  the 
authority  to  fix  reasonable  rates  to  be  charged  by  a  corporation  for 
supplying  electricity  to  the  inhabitants  of  a  city,  which  supersede 
other  rates  agreed  on  in  an  existing  contract  made  previously  be- 
tween the  company  and  the  consumer,  and  a  legitimate  use  of  this 
police  power  does  not  impair  the  obligation  of  a  contract  or  deprive 
the  consumer  of  property  without  due  process  within  the  influence 
of  the  state  or  Federal  Constitution.**  Citing  Union  Dry  Goods  Co. 
V.  Georgia  Pub.  Service  Corp.  248  U.  S.  372,  P.U.R.1919C,  60,  9 
A.L.R.  1420,  39  Sup.  Ct.  Rep.  117,  63  L.  ed.  309;  and  Atlantic 
Coast  Line  v.  Goldsboro,  232  XJ.  S.  548,  34  Sup.  Ct.  Rep.  364,  58 
L.  ed.  721. 

In  Re  W.  Y.  Bransford  &  Son,  Case  No.  152,  Oct.  13,  1920,  the 
Arkansas  Commission  held  that  the  charging  of  rates  other  than 
those  provided  in  municipal  franchises  and  ordinances,  does  not  con- 
stitute an  impairment  of  contract  prohibited  by  the  Constitution. 

In  Re  Bureau  County  Independent  Teleph.  Co.  No.  9811,  Oct.  18, 
1920,  it  is  said  that  the  Illinois  Commission  has  consistently  held 
that  it  has  the  power  and  that  it  is  required  by  the  Illinois  Public 
Utilities  Act,  to  fix  reasonable  rates  for  public  utilities,  notwith- 
standing the  provisions  of  franchise  ordinances. 

In  Re  Portland  Gas  Light  Co.  U-288,  Oct.  1,  1920,  the  Maine 
Commission  said  that  it  would  not  discuss  the  authority  to  change 
contract  rates  because  the  authority  of  the  Commission  to  change 
r.UJl.l92lB. 
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such  rates  had  been  established  by  decisions  of  the  Commission  and 
by  the  approval  thereof  of  the  supreme  judicial  court. 

In  Groesbeck  v.  Detroit  United  R.  (1920)  —  Mich.  — ,  177  X. 
W.  726,  the  supreme  court  of  Michigan,  said :  "There  remains  for 
consideration  the  question  of  the  legislative  right  to  increase  the 
franchise  rates  of  a  public  service  corporation  with  the  consent  of 
such  corporation,  but  without  the  consent  of  the  municipality,  an 
original  party  to  the  contract.  I  think  it  is  clear  from  the  author- 
ities that  the  legislature  cannot,  by  a  grant  of  power  to  the  several 
municipalities  of  the  state,  divest  itself  of  the  right  to  reassume  and 
itself  exercise  such  powers  as  are  granted  it  in  that  behalf  under 
the  Constitution,  among  which  is  this  power  to  fix  reasonable  rates/' 
•  In  Re  Cumberland  County  Gas  Co.  Aug.  4,  1920,  the  New  Jersey 
Commission,  in  discussing  the  effect  of  a  franchise  providing  that 
the  gas  company  shall  serve  "coal  gas"  in  the  city,  said:  "This 
Board  is  vested  with  authority  to  require  the  provision  by  gas  com- 
panies and  other  public  utilities  of  adequate  and  proper  service  and 
to  fix  just  and  reasonable  standards  to  be  observed.  This  authority 
is  not  limited  by  the  terms  imposed  by  municipal  ordinances.  If 
it  were  otherwise,  the  Board,  against  the  objection  of  a  public  utility, 
would  be  powerless  to  require  it  to  supply  service  beyond  any  limi- 
tations in  such  ordinances.  The  Board  adopted,  October  17,  1911, 
standards  and  regulations  to  be  observed  by  gas  companies.  With 
such  standards  observed  either  'mixed'  or  *coal  gas'  may  be  satis- 
factorily used  and  no  distinction  is  made  in  the  standards  between 
the  two." 

In  Meridian  Light  &  R.  Co.  v.  Meridian  (1920)  265  Fed.  765,  the 
Federal  district  court  held  that  a  street  railway  company  having 
ticcepted  a  franchise  from  a  city  and  having  operated  under  it  for 
twenty-five  years,  was  estopped  from  questioning  in  equity  the  en- 
forcement of  the  provision  for  a  5-cent  fare.  If  the  city  was  with- 
out authority  to  contract  with  reference  to  rates,  the  state  Railroad 
Commission  would  have  power  to  fix  reasonable  rates,  but  the  con- 
tract as  between  the  two  parties  was  valid. 

In  Arkansas  Xatural  Gas  Co.  v.  Consumers'  Gas  Co.  (1^0)  — 
C,  C,  A.  — ,  264  Fed.  804,  which  was  an  action  for  an  injunction  to 
restrain  a  natural  gas  producing  company  from  refusing  to  carry 
out  its  contract  for  furnishing  gas,  as  it  had  served  notice  it  would 
do  because  of  the  inadequacy  of  the  contract  price  under  which  it 
was  furnishing  it  to  the  distributing  company,  the  court  said :  "In 
a  proper  case  public  service  Commissictns  may  deal  with  questions 
of  this  nature  and  afford  relief,  because,  when  such  Commissions, 
with  enumerated  powers,  are  in  existence  when  the  contract  is 
ijiade,  the  public  service  law,  containing  the  powers  of  such  Commis- 
sions, is  read  into  the  contract ;  but  in  the  absence  of  such,  as  in  the 
P.U.R.1&21B. 
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case  at  bar,  individuals  or  corporations  may  not  arbitrarily  avoid 
contracts  into  which  they  have  entered  and  courts  may  not  permit 
them  to  do  so.  Unless,  then,  the  right  is  conferred  by  the  contract 
itself,  appellant  must  be  held  to  the  terms  of  its  agreement." 


WISCONSIN  RAILROAD  COMMISSION. 

EE  GILMAXTOX  ROLLER  MILLS  COMPANY.' 

[U-2396.] 

Service  —  Abandonment  —  Electric  company  —  Unprofitable  return. 

The  Wisconsin  Commission  refused  to  allow  a  rolling  mill  com- 
pany operating  an  electric  service  for  forty-four  consumers  to  discon- 
tinue such  service,  although  it  was  claimed  that  the  utility  was  un- 
profitable and  the  owners  wished  to  abandon  that  part  of  their  busi- 
ness. 

[January  26,  1921.] 

Investigation  on  motion  of  the  Commission  of  the  electric 
service  and  rates  of  the  Gilmanton  Roller  Mills  Company ;  serv- 
ice ordered  continued. 

By  the  Commission:  Notice  of  investigation  in  the  above 
entitled  matter  was  issued  January  19th,  and  a  hearing  held 
in  the  village  of  Gilmanton  on  January  21,  1921,  at  which  the 
Gilmanton  Roller  Mills  Company  was  ir^resented  by  H.  D. 
Forrest  and  Peter  Ruff.  C.  J.  Sund  and  Martin  Schuldt,  busi- 
ness men  and  merchants  in  the  village,  as  well  as  others  appeared 
in  behalf  of  the  consumers. 

A  complaint  was  filed  with  the  Railroad  Commission,  signed 
by  about  thirty  citizens  and  residents  of  the  town  of  Gilmanton, 
Buffalo  county,  alleging  in  substance  that  the  Gilmanton  Roller 
Mills  Company,  operating  as  a  public  utility  in  the  unincorpo- 
rated village  of  Gilmanton,  had  failed  and  refused  to  furnish 
electric  service  since  January  11,  1921,  and  that  the  utility  had 
threatened  that  it  would  not  resume  the  service  in  the  future. 
On  account  of  this  being  considered  a  matter  of  great  importance 
and  in  the  nature  of  an  emergency  the  Commission  investigated 
this  matter  on  its  own  motion  and  held  an  immediate  hearing 

in  order  to  ascertain  the  facts  and  conditions  surrounding  the 
1M;.R.io21B. 
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operation  of  the  utility.  Inasmuch  as  it  had  appeared  that  the 
utility  claimed  that  the  expenses  incident  to  the  operation  of  this 
electric  plant  were  in  excess  of  the  revenues  it  was  also  consid- 
ered necessary  by  the  Commission  to  take  the  matter  of  rates 
into  consideration  as  well  as  the  matter  of  service. 

The  so-called  Gilmanton  Roller  Mills  Company  is  unincor- 
porated and  is  owned  and  operated  as  a  partnership  by  H.  D. 
Forrest  and  Peter  Ruff.  The  electric  department  is  supposed 
to  be  kept  separate  from  the  operations  of  the  roller  milL  Two 
water  wheels  are  used  in  the  operation  of  the  plant;  one  an  18- 
inch  wheel  driving  the  feed  mill,  and  the  other  a  22-inch  wheel 
driving  the  electric  generator  and  part  of  the  mill.  The  latter 
wheel  and  main  drive  shaft  are  so  arranged  that  the  generator 
can  be  operated  through  a  countershaft  without  operating  a  part 
of  the  mill.  Direct  current  service  is  furnished  to  thirty-three 
residence  consumers  and  to  eleven  business  consumers,  a  total 
of  forty-four  consumers. 

The  testimony  and  evidence  at  the  -hearing  showed  that  on 
January  11,  1921,  the  ovmers  of  the  utility  shut  down  the  plant 
and  refused  to  continue  its  operation  for  night  service.  The  ex- 
cuse given  at  the  time  of  terminating  the  service  was  that  a  num- 
ber of  the  stores  and  business  places  had  decided  to  close  their 
places  of  business  after  6  p.  m.,  making  the  lighting  load  consider- 
ably less  than  it  had  been  in  the  past.  Statements  were  made,  how- 
ever, that  at  least  some  of  the  business  men  had  offered  to  con- 
tinue paying  the  same  amount  for  their  electric  service  as  they 
had  paid  in  the  past  even  though  a  smaller  number  of  kilowatt 
hours  of  electricity  were  consumed  by  them.  In  spite  of  this, 
the  owners  of  the  plant  refused  to  continue  the  service. 

At  the  hearing  Mr.  Forrest,  in  a  general  way,  intimated  that 
the  operation  of  the  plant  was  unprofitable  and  a  losing  venture. 
When  asked  by  the  representative  of  the  Commission  whether 
he  felt  it  necessary  to  have  more  revenue  in  order  to  meet  his 
operating  expenses,  he  stated  that  he  did  not  care  for  an  increase 
in  rates,  feeling  that  his  consumers  could  and  would  not  pay 
any  more,  and  that  he  desired  to  get  out  of  the  electric  business, 
«nd  that  he  was  going  to  do  it  if  at  all  possible.  The  witnesses 
testifying  in  behalf  of  the  consumers  all  stated  that  they  were 
willing  to  pay  what  was  reasonable  and  fair  for  the  service.    The 
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attitude  of  Mr.  Forrest,  one  of  the  owners  of  the  ntility,  however, 
appears  to  be  that  he  wants  to  be  free  from  the  responsibility 
of  giving  ntility  service  at  all  costs.  Inasmuch  as  the  utility 
takes  the  attitude  that  increased  revenues  will  not  better  its  situ- 
ation, the  Commission  cannot,  under  the  circumstances,  consider 
rates  at  this  time  and  in  this  proceeding. 

So  far  as  the  obligation  of  giving  service  is  concerned,  the 
Commission  must  insist  that  this  service  be  continued  if  the 
physical  conditions  of  the  plant  permit  it  Section  1797m-95 
of  the  Public  Utility  Statutes  provides : 

"If  any  public  utility  shall  violate  any  provisions  of  §§ 
1797ml  to  1797m-109  inclusive,  or  shall  do  any  act  herein  pro- 
hibited, or  shall  fail  or  refuse  to  perform  any  duty  enjoined  upon 
it  for  which  a  penalty  has  not  been  provided,  or  shall  fail,  neglect 
or  refuse  to  obey  any  lawful  requirement  or  order  made  by  the 
Commission  .  .  .  for  every  such  violation,  failure  or  refusal 
such  public  utility  shall  forfeit  and  pay  into  the  treasury  a  sum 
not  less  than  $25  nor  more  than  $1,000  for  each  such  offense." 

Section  1797m-3  provides  that  every  public  utility  must  fur- 
nish reasonably  adequate  service  and  facilities. 

At  the  hearing  a  complaint  was  also  made  that  there  had  been 
no  definite  time  of  shutting  down  the  plant  in  the  evening.  The 
plant  in  the  past  during  the  winter  months  was  operated  for  a 
few  hours  in  the  morning;  in  the  evening  service  was  discon- 
tinued when  the  load  was  reduced  to  10  amperes,  which  shows 
how  indefinite  the  hours  of  service  were.  Witnesses  in  behalf 
of  the  consumers  testified  that  the  morning  service  was  not  of 
great  importance  and  that  it  could  be  dispensed  with  but  that 
the  hours  for  evening  service  should  be  made  more  definite. 

The  Commission  finds  that  the  electric  utility  known  as  the 
Gilmanton  Roller  Mills  Company,  owned  and  operated  as  a  part- 
nership of  H.  D.  Forrest  and  Peter  Huff,  discontinued  ser\'ice 
on  January  11th  without  sufficient  and  satisfactory  cause,  and 
that  the  public  was  denied  of  this  service  for  a  period  of  a  week 
or  more;  and 

It  is  therefore  ordered  that  H.  D.  Forrest  and  Peter  Ruff, 
operating  this  electric  utility  as  partners,  forthwith  restore  this 
electric  service  and  operate  on  the  following  schedule:* 

The  electric  plant  is  to  be  started  daily  thirty  minutes  before 
P.U.R.1921B.  62 
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sunset  and  run  until  10 :  30  p.  m.  except  Saturdays  when  the 
plant  shall  run  until  12  o'clock  midnight.  Service  shall  also  be 
given  on  Tuesdays  for  ironing  purposes  from  6  o'clock  a.  !m.  to 
12  o'clock  noon. 

Consumers  shall  be  informed  as  to  this  schedule  of  hours. 

Dated  at  Madison,  Wisconsin,  this  26th  day  of  January,  1921. 

Railroad  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
Carl  D.  Jackson,  Commissioners. 


CAIilFORNIA  RAIIiROAD  COMMISSION. 

PACIFIC  MCE  GROWERS'  ASSOCIATION 

r. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

et  al. 

[Case  No.  1432.] 

ROSENBERG  BROTHERS  &  COMPANY  et  al. 

f. 

SOUTHERN  PACIFIC  COMPANY  et  aL 

[Case  No.  1437.] 

[Decision  No.   8517.] 

Bates  —  Railroads  —  Circuitous  routes  —  Mileage  rates  —  Imprac* 
tfcahility. 

1.  The  California  Commission  held  that  a  mileage  scale  of  rates 
for  rice  could  not  be  constructed  that  would  be  reasonable  and  ncm- 
discriminatory  where  it  appeared  that  the  routes  between  producing 
points  and  some  of  the  further  distant  milling  points  were  served  by 
widely  divergent  transportation  lines,  both  rail  and  water,  over  more 
or  less  circuitous  routes. 

Bates  —  Bailroads  —  MiUing-in-transU  privilege, 

2.  The  California  Commission  refused  to  establish  the  practice  of 
granting  the  privilege  of  milling-in-transit  to  rice  producers  unless  it 
were  proven  that  the  milling  in  transit  was  necessary  in  order  to  re- 
move a  discrimination  existing  between  diflferent  shippers  of  the  samo 
commodity. 

Bates  —  Bailroads  —  Discrimination  —  Bice. 

3.  .The  California  Commission  held  that  the  value  of  rice  is  in  ex- 
cess of  that  of  grain  and  that  rice  is  not  entitled  to  the  same  rates 
which  are  accorded  grain. 
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Digitized  by 


Google 


PACIFIC  RICE  GROWERS*  ASSO.  v.  ATCIIISOX,  T.  k  S.  F.  R.  CO.  819 

Rates  —  Railroad  —  Determination  of  —  Factors  considered  —  Dis- 
tance  —  Competition. 

Discussion  of  the  factors  taken  into  consideration  in  determining 
the  reasonableness  of  a  railroad  rate,  p.  821. 

[January  6,  1921.] 

Complaint  that  rates  for  transporting  rice  are  nnjnst  and  dis- 
criminatory; complaint  sustained. 

Appearances:  John  S.  Bnrchmore,  for  Pacific  Rice  Growers' 
Association,  complainant;  Aitken,  Glensor,  Clewe  and  Van  Dine, 
by  H.  W.  Glenspr  and  Melvin  E.  Van  Dine;  and  Bishop  and 
Bahler,  Traffic  Managers,  for  Rosenberg  Brothers  &  Company, 
complainants;  Elmer  Westlake  and  Frank  B.  Austin,  for  South- 
em  Pacific  Company,  defendant;  G.  IT.  Baker,  for  Atchison, 
Topeka  &  Santa  Fc  Railway  Company,  defendant;  Heller,  Pow- 
ers and  Ehrman  and  Charles  R.  Detrick,  for  Sacramento  North- 
em  Railroad;  Jesse  H.  Steinhart  and  J.  J.  Goldberg,  for  San 
Francisco-Sacramento  Railroad;  Sanbom  and  Roehl,  by  H.  H. 
Sanbom,  for  Sacramento  Tran'feportation  Company,  Farmers 
Transportation  Company,  and  California  Transportation  Com- 
pany, interveners ;  Theodore  Hai-te,  for  Western  Pacific  Railroad 
(^mpany. 

Loveland,  Commissioner :  The  above  entitled  cases  were  con- 
solidated for  hearing  and  decision. 

In  Case  Xo.  1432,  Pacific  Rice  Growers'  Association  made  a 
complaint  that  the  Atchison,  Topeka  k  Sante  Fe  Railway  Com- 
pany et  al.  accord  analogous  commodities  rates  substantially  low- 
er than  are  accorded  rice  to  and  from  the  same  points  within  the 
state  of  California  and  that  defendants  accord  to  grain  advan- 
tages, such  as  milling,  cleaning,  storing,  and  bulking,  or  otherwise 
treating  in  transit  privileges,  which  are  denied  to  rice  and  rice 
products. 

Complainants  further  allege  that  the  present  rates  on  rice  and 
rice  products  are  in  and  of  themselves  unjust,  unreasonable,  and 
discriminatory,  and  unduly  prejudicial  to  the  rice  growers  and 
producers  of  California  and  that  said  growers  and  producers  have 
been  seriously  injured  and  will  continue  to  be  seriously  aflFected 
until  the  cause  for  such  injuries  is  removed. 

Complainants  conclude  with  a  request  that  this  Commission 
P.U.R.1921B. 
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establish  a  reasonable  mileage  scale  of  rates  on  paddy  rice  and 
rice  products  and  also  demand  transit  privileges  on  these  commo- 
dities, such  as  milling,  cleaning,  storing,  and  bulking  or  other- 
wise treating  in  transit  from  producing  points  to  consuming 
points  in  California,'  such  mileage  rates  to  act  as  maximum  in 
the  future  for  the  transportation  of  paddy  rice  and  rice  products 
between  points  within  the  state  of  .California. 

In  case  No.  1437,  Rosenberg  Brothers  &  Company  et  aL  make 
complaint  against  Southern  Pacific  Company  et  al.  alleging  that 
said  defendants  maintain  carload  rates  on  grain  within  the  state 
of  California  relatively  lower  than  on  paddy  rice  and  that  they, 
the  complainants,  have  been  and  continue  to  be  serioTisly  injured 
by  these  unjust,  unreasonable,  and  discriminatory  rates. 

Public  hearings  having  been  held  on  August  9  and  10  and 
September  2,  3  and  4, 1920,  and  final  briefs  having  been  received 
November  29,  1920,  these  cases  are  now  ready  for  decision. 

Complainant  in  Case  No.  1432,  Pacific  Rice  Growers'  Associa- 
tion, is  a  co-operative,  nonprofit,  association,  being  conducted 
for  the  protection  and  welfare  generally  of  its  members.  The 
membership  of  the  association  represents  about  three-fourths  of 
the  acreage  devoted  to  rice  in  the  state. 

Complainants  in  Case  No.  1437  are  rice  millers,  operating 
mills,  the  testimony  showed,  at  San  Francisco,  Sacramento,  Wood- 
land, Gridley,  Colusa,  Biggs,  and  Chico. 

The  rice  growing  territory  in  the  state  of  California  may  be 
described  generally  as  the  Sacramento  Valley,  beginning  at  a 
point  a  short  distance  north  and  west  of  Sacramento  and  ex- 
tending as  far  north  as  Gerber,  a  small  section  near  Redding  and 
also  in  the  San  Joaquin  Valley  in  the  vicinity  of  Dos  Palos,  Ma- 
dera, San  Joaquin,  and  Famoso. 

In  1918,  there  were  planted  to  rice  146,000  acres;  in  1919, 
155,000,  and  in  1920,  175,000  acres. 

The  commodity  in  question  in  this  proceeding  is  that  of  paddy 

rice,  which  is  whole  rice  in  hull  as  it  is  sold  by  the  grower»to  the 

miller.    The  average  production  per  acre  of  rice  is  approximately 

3,000  pounds  and  in  1919  there  were  produced  in  California 

3,500,000  bags  of  paddy  rice,  approximately  100  pounds  per 

bag.     Rice  is  harvested  during  a  period,  roughly  speaking,  of 

eight  weeks,  beginning  generally  in  October.  The  marketing 
P.U.R.1921B. 
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season  runs  about  five  months,  beginning  in  October.  Rice  is 
generally  purchased  from  the  growers  by  the  millers  either  f.  o.  b. 
at  point  of  origin,  or  f.  o.  b.  at  milling  point.  The  price  paid  to 
the  grower  depends  in  some  degree  upon  the  freight  rates  appli- 
cable from  the  producing  territory  to  the  mill.  In  most  instances 
the  miller  pays  the  freight.  Where  rice  is  purchased  f.  o,  b. 
milling  point,  freight  is  deducted  from  the  purchase  price.  The 
evidence  showed  that  85  per  cent  of  the  rice  grown  in  the  state 
of  California  is  shipped  outside  the  state  and  but  15  per  cent 
is  consumed  locally.    (Trans.  308.) 

In  1915-1916,  the  value  of  rice  was  shown  to  be  from  $1.50 
to  $1.75  per  100  pounds.  According  to  the  testimony,  rice  in 
1919  started  in  somewhere  about  $5.25  to  $5.50  in  the  early 
operations  and  then  worked  up  to  a  legitimate  price  of  about  $7 
or  $7.25  and  under  subsequent  excitement  it  ran  as  high  as  $8. 
However,  this  witness  testified  that  the  highest  price  he  paid  was 
$7.65.     (Trans.  294.) 

Complainants,  in  Case  No.  1432,  allege  that  the  rates  in  eflFect 
on  rice  and  rice  products  are  per  se  unreasonable,  discriminatory, 
and  unduly  prejudicial  knd  request  the  Commission  to  establish 
a  reasonable  mileage  scale. 

It  is  well  established  that  distance  is  always  a  factor  taken  into 
consideration  in  determining  either  the  reasonableness  of  a  rate 
by  itself  or  its  relation  to  rates  to  other  points,  but  it  is  equally 
well  settled  that  distance  alone  is  not  conti*olling.  Competition 
is  also  an  important  element  and  there  are  various  other  condi- 
tions, all  of  which  must  be  taken  into  account  in  determining 
whether  a  particular  rate  or  a  system  of  rates  is,  as  a  matter  of 
law,  reasonable  and  not  discriminatory.  In  the  entire  territory 
where  rice  is  grown,  grain  also  is  grown  in  abundance  and  these 
areas  lie  on  either  side  of  the  Sacramento  river,  which  is  navi- 
gable the  entire  length  of  the  rice-growing  territory  and  keen 
competition  prevails  between  rail  and  water  transportation  at 
points  where  rail  and  water  meet  and  at  points  conveniently  near 
both  rftil  and  water  stations. 

Inasmuch  as  the  routes  between  producing  points  and  some  of 
the  further  distant  milling  points  are  served  by  widely  divergent 
transportation  lines,  both  rail  and  water,  over  more  or  less  cir- 
cuitous routes,  shows  clearly  the  impracticability  of  applying  a 
P.U.R.1921B. 
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mileage  scale.  Some  routes  are  reasonably  direct,  while  others 
are  circuitous  and,  therefore,  points  only  a  few  miles  apart  in 
the  heart  of  such  territory,  one  point  located  on  one  line  and  an- 
other located  on  a  different  line  would,  by  applying  a  mileage 
scale,  create  widely  different  rates  to  the  same  milling  centers. 
A  mileage  scale  would  also  result  in  a  general  conflict  with  the 
long  and  short  haul  provision  of  the  Constitution.  There  was 
no  testimony  given  in  support  of  a  mileage  scale  of  rates. 

[1]  The  Commission  is  of  the  opinion  that  a  mileage  scale  of 
rates  could  not  be  constructed  that  would  be  reasonable  and  non- 
discriminatory and,  therefore,  this  part  of  the  complaint  is  dis- 
missed. 

Complainants,  in  Case  Xo.  1432,  are  also  seeking  milling-in- 
transit  privileges  for  rice  on  the  claim  that  there  is  a  discrimina- 
tion by  reason  of  the  fact  that  milling-in-transit  is  permitted  in 
connection  with  grain  at  certain  points  within  the  state  of  Cali- 
fornia. The  evidence,  however,  is  destitute  of  any  showing  of 
discrimination  or  prejudice  as  between  the  mills  manufacturing 
the -flour  and  the  mills  where  rice  is  cleaned.  It  was  not  shown 
that  there  was  any  similarity  of  the  conditions  which  induced 
carriers  to  accord  milling-in-transit  to  grain  as  compared  with 
the  conditions  prevailing  in  the  marketing  of  rice.  The  testimony 
showed  that  during  the  period  of  the  war,  with  the  lines  operated 
under  unified  control,  the  Administration  ordered  carriers  to 
establish  milling-in-transit  on  grain,  apparently  more  as  a  war 
measure  than  as  an  adjustment  of  a  transportation  situation. 

Complainants  offered  considerable  testimony  regarding  milling- 
in-transit  in  Louisiana  and  Texas  and  referred  to  the  cases  adju- 
dicated by  the  Interstate  Commerce  Commission,  but  the  cases 
referred  to  were  those  in  which  the  carriers  had  voluntarily  es- 
tablished milling-in-transit  privileges  and  had  subsequently  can- 
celed these  privileges,  whereupon  the  rice  growers  complained 
and,  after  a  hearing,  the  Interstate  Commerce  Commission  or- 
dered the  carriers  to  restore  the  privileges  they  had  previously 
voluntarily  accorded. 

[2]  Milling-in-transit  of  commodities  is  a  special  arrangement 
which  may  be  established  by  the  carriers  just  the  same  as  they 
may  undertake  to  accept  subnormal  rates  to  meet  water  competi- 
tion, and  this  Commission  would  hesitate  to  establish  the  practice 
1\U.R.1921B. 
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unless  it  were  proven  that  the  milling-in-transit  was  necessary  in 
order  to  remove  a  discrimination  existing  between  different  ship- 
pers of  the  same  commodity.  As  heretofore  stated,  85  per  cent 
,of  the  rice  grown  in  California  moves  to  points  outside  of  the 
state.  There  is  now  no  milling-in-transit  privileges  accorded  rice 
at  any  point  in  California  and,  therefoi'e,  there  is  no  discrimi- 
nation as  between  the  rice  mills  in  this  state.  The  claim  that  there 
is  direct  and  active  competition  between  rice  and  its  products  and 
grain  and  its  products  is  not  substantiated  by  the  testimony  or 
the  exhibits.  The  rice  millers  in  California,  especially  those  at 
tidewater,  are  opposed  to  the  transit  privileges  being  granted,  on 
the  grounds  that  they  would  disturb  the  commercial  relationship 
now  existipg  and  impair  the  value  of  the  mill  property. 

I  am  of  the  opinion  that  no  justification  or  necessity  has  been 
shown  for  the  milling-in-transit  of  rice  moving  locally  within 
California,  nor  would  any  benefit  be  derived  from  the  practice, 
und  this  part  of  Case  Xo.  1432  will  be  dismissed. 

The  complainants  in  Case  Xo.  1437,  who  are  rice  millers,  al- 
leged that  the  rates  on  paddy  rice  are  unjust,  imreasonable,  and 
discriminatory  in  so  fax*  as  they  exceed  the  rates  contemporane- 
cusly  in  effect  on  grain. 

Let  us  analyze  the  rates  on  grain  applicable  within  the  state  of 
(California  and  which  are  used  as  the  basis  for  comparison  in  this 
case. 

The  testimony  showed  that  the  original  grain  rates  in  Califor- 
nia were  established  more  than  forty  years  ago  and  many  of  the 
present  rates  (without  considering  the  general  increase  in  rates 
brought  about  by  Director  General  of  Railroad's  General  Order 
No.  28  and  the  increase  authorized  by  this  Commssion's  Decision 
Xo.  7983)  were  still  in  effect  in  defendants'  tariffs  when  the  in- 
creases authorized  in  General  Order  No.  28  and  our  Decision  No. 
7983  were  applied. 

Prior  to  the  construction  of  the  railroads,  the  Sacramento  river 
and  its  tributaries  were  covered  with  innumerable  water  craft, 
conducting  the  only  systematic  transportation  service  for  freight 
then  in  existence.  The  historical  facts  brought  out  in  the  testi- 
mony are,  briefly,  as  follows : 

The  first  railroad  constructed  in  the  Sacramento  Valley  was  the 

Central  Pacific,  which  operated  a  short  distance  out  of  Roseville 
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in  June,  186&,  reaching  Chico  in  July,  1870,  and  Red  Bluff  in 
December,  1871.  On  the  west  side  of  the  Sacramento  river  a  rail 
line  was  constructed  north  from  Woodland,  reaching  Williams  in 
July,  1876.  A  line  north  of  Orland  commenced  operations  in 
July,  1882 ;  the  same  year  this  line  was  completed  to  Tehama, 
where  it  connected  with  the  rail  line  on  the  east  side  of  the  Sacra- 
mento river.  Prior  to  the  establishment  of  these  rail  lines  the 
population  of  the  Sacramento  Valley  depended  entirely  on  river 
transportation.  When  the  railroad  lines  entered  this  territory  it 
was  the  occasion  for  the  commencement  of  a  rate  war  between  rail 
carriers  on  the  one  hand  and  the  water  carriers  on  the  other  un- 
precedented in  the  history  of  western  transportation.  The  effect 
of  these  rate  wars  is  still  reflected  in  the  present  day  freight  rates. 
Water  carriers,  in  order  to  gain  an  advantage,  subsidized  lines  of 
teams  operating  out  of  Chico  and  Red  Bluff  which  hauled  freight 
between  river  points  and  moimtain  towns  as  far  east  as  Susan- 
ville  and  as  far  north  as  Lake  View  and  Silver  Lake,  Oregon. 

The  principal  commodity  grown  in  the  territory  thus  served 
was  grain. 

The  rail  carriers  purchased  steamers  and  entered  into  competi- 
tion with  the  established  water  carriers  and  the  established  water 
carriers  undertook  to  build  railroads.  Both  the  rail  and 
water  carriers  established  warehouses.  During  these  pioneer  ac- 
tivities, the  testimony  shows,  **everybody  got  a  rebate,"  hence 
there  was  no  further  use  for  high  rates  in  their  tariffs,  so  the  re- 
bates were  discontinued  and  the  freight  rates  reduced  accordingly. 
In  the  early  80's,  the  rate  on  grain  from  Chico  to  Port  Costa  and 
San  Francisco  was  $6  a  ton.  This  was  gradually  decreased  during 
the  rate  wars  until  it  reached  $2.50  a  ton.  The  rate  from  Colusa 
to  Port  Costa  and  San  Francisco,  also  Sacramento  by  one  of  the 
water  carriers  decreased  from  $3.50  a  ton  to  the  low  level  of  $1.50 
a  ton.  It  was  also  shown  that  in  1893  or  1894  competition  be- 
came so  pronounced  and  the  rail  carriers  having  made  arrange- 
ments to  have  the  grain  hauled  to  the  rail  lines,  it  was  necessary 
for  the  water  carriers  to  adopt  the  plan  of  purchasing  the  grain 
outright  in  order  to  secure  any  business. 

In  the  early  90^s,  grain  sold  from  $1  to  $1.10  per  hundred 
pounds;  in  1896  and  1897,  the  price  of  wheat  was  as  low  as  60 
cents  per  hundred  pounds ;  so  low,  in  fact,  that  the  farmers  along 
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the  river  considered  it  not  worth  shipping.  Thus  it  was  the  con- 
tention of  the  defendants  that  the  grain  rates  then  in  effect 'and 
which  were  the  basis  for  the  present  grain  rates,  were  abnormally 
low  and  on  account  of  the  present  rail  and  water  competition  it 
Las  been  impossible  to  adjust  these  grain  rates  upward  to  a  rea- 
sonable basis. 

The  subject  of  the  reasonableness  of  the  grain  rates  is  not  a 
question  now  before  the  Commission,  therefore,  their  reasonable- 
ness is  not  passed  upon  in  this  proceeding. 

In  considering  rate  structures  and  rate  relationships  existing 
to-day,  the  Commission  can  neither  condemn  nor  justify  such 
rates  on  the  basis  of  their  origin  or  upon  the  traffic  conditions  pre- 
vailing in  the  past. 

The  Commission  frequently  inquires  into  the  origin  and  his- 
tory of  rate  schedules  in  order  to  clearly  understand  the  existence 
of  such  rates  and  to  interpret  their  significance,  but  in  dealing 
with  present  day  rates  they  must  be  considered  entirely  on  the 
basis  of  current  prevailing  conditions. 

The  testimony  shows  that  the  growth  of  the  rice  industry  in 

California  has  been  constant  since  its  banning.    It  was  shown 

(Trans.  564)  that  in  the  Sacramento  Valley  in  1912  there  were 

planted  to  rice  1,400  acres;  in  1913,  6,000  acres;  in  1914,  15,000 

acres,  in  1915,  29,000  acres;  1916,  72,000  acres;  1918,  120,000 

acres ;  1919, 140,000  acres  and  in  1920, 170,000  acres.    The  same 

witness  testified  that  there  is  now  about  2,000,000  acres  of  grain 

planted  in  California,  of  which  about  1,000,000  acres  are  in  the 

Sacramento  Valley  (Trans.  643),  and  it  was  also  shown  that  in 

the  yield  per  acre  of  wheat  in  California  is  about  10  sacks,  or 

1,400  pounds,  and  the  yield  of  barley  per  acre  is  20  sacks,  or 

about  2,000  pounds,  as  compared  with  35  sacks  of  rice  per  acre, 

weighing  about  3,500  pounds  (Trans.  561).     It  was  shown  that 

the  value  of  wheat  rose  from  60  cents  per  100  pounds  in  1897  to 

the  neighborhood  of  $4  in  1919  (Trans.  294),  while  rice  ranged 

in  price  in  1915  and  1916  from  $1.50  to  $1.75  per  hundred 

pounds  and  in  1919  as  high  as  $8  per  hundred  (Trans.  294).    It 

is  thus  established  that  rice  is  comparatively  of  higher  value  than 

grain  and  that  the  acreage  in  the  Sacramento  Valley  of  rice  to 

grain  is  about  1  to  6,    However,  we  also  have  the  condition  that 

the  rice  industry  is  constantly  increasing  in  magnitude,  but  at 
r.U.R.1921B. 
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the  same  time  it  is  not  expected  to  ever  reach  the  volume  of  grain. 
Eice  may  be  produced  on  land  that  was  theretofore  of  no  practical 
value  for  any  other  purpose. 

Rice  rates  in  the  first  instance  were  established  by  tKe  carriers 
at  the  request  of  the  rice  growers  and  the  rates  then  established 
were  undoubtedly  considered  reasonable  and  acceptable  to  the 
shippers.  In  the  beginning,  the  testimony  offered  by  the  defend- 
ant showed  rice  rates  were  based  upon  150  per  cent  of  the  grain 
rates,  but  subsequent  horizontal  percentage  increases  have  result- 
ed  in  increasing  the  differential  and  widening  the  relationship  be- 
tween grain  rates  and  rice  rates  until  the  rice  rates  are  now  high- 
er than  they  probably  would  have  been  had  adjustments  been  made 
by  any  other  method  than  a  horizontal  increase. 

Since  the  establishment,  of  the  rice  rates  there  have  been  two 
general  increases  in  all  ireight  rates.  The  Director  (General  of 
Eailroads  by  his  general  Order  Xo.  28,  effective  June  25,  1918, 
authorized  a  horizontal  increase  of  25  per  cent  over  all  rates  in 
effect  on  May  25,  1918,  and  the  Interstate  Commerce  Commis- 
sion by  its  order  in  Ex  parte  Xo.  74  authorized  an  additional  25 
per  cent  horizontal  increase  on  all  interstate  rates,  effective  Aug- 
ust 26,  1920,  and  this  Commission,  by  its  Decision  Xo.  7983  on 
Application  Xo.  5728,  rendered  August  17,  1920,  authorized  in- 
creases on  intrastate  rates  in  harmony  with  the  rates  authorized 
by  the  Federal  Commission. 

The  question  of  whether  or  not  the  present  relationship  of  the 
rates  between  grains,  such  as  wheat  and  barley  as  compared  with 
paddy  rice,  are  imjustly  discriminatory,  is  one  of  fact  and  must 
be  determined  upon  consideration  of  all  the  circumstances  and 
conditions,  including  the  interests  of  the  carriers,  the  rice  growers, 
the  millers,  and  the  consumers. 

In  arriving  at  the  reasonableness  of  rates  for  a  selected  commod* 
ity,  comparisons  with  rates  in  effect  on  comparable  commodities 
are  entitled  to  much  consideration.  As  heretofore  stated,  paddy 
rice  rates  have  twice  been  increased  by  25  per  cent,  thus  greatly 
widening  the  differential  of  150  per  cent  originally  existing  be- 
tween the  wheat-barley  rates  and  those  applying  to  paddy  rice. 
Complainaiits  are  contending  for  the  same  rates  on  both  commotl- 
itics,  but  in  view  of  the  history  of  the  grain  rates,  I  am  not  con- 
vinced that  this  adjustment  should  be  made. 

P.U.R.1921B. 
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It  is  apparent  from  a  consideration  of  the  evidence,  exhibits 
and  briefs  that  had  the  readjustment  of  all  rates,  made  necessary 
by  the  war,  been  carefully  studied  and  increases  based  upon  rea- 
sonableness per  se,  the  paddy  rice  rates  would  have  received  a 
different  adjustinent.  Paddy  rice  is  easily  handled  and  compar- 
atively heavy,  which  results  in  the  heavy  loading  of  cars,  and  on 
account  of  its  inherent  character  is  not  susceptible  to  damage, 
especially  by  water,  to  the  same  extent  as  grain. 

In  our  Decision  No.  7983,  supra,  this  Commission  followed  the 
action  of  the  Interstate  Commerce  Commission,  their  Ex  parte 
No.  74,  and  granted  to  carriers  increases  in  freight  rates  to  meet 
the  mandate  of  Congress  set  forth  in  the  Esch-Cummings  Bill, 
known  as  Transportation  Act  1920,  which  provided  that  rates  be 
prescribed  producing  approximately  6  per  cent  return  to  carriers. 
Our  action  was  not  based  upon  the  reasonableness  per  se  of  any 
rate  involved  and  in  our  decision  the  following  language  was 
used: 

This  proceeding  will  be  kept  open  for  the  purpose  of  consider- 
ing adjustments  of  rates  and  all  appropriate  matters  which  may 
be  properly  brought  before  the  Commission. 

[3]  Taking  all  of  the  foregoing  matters  into  consideration,  I 
conclude  that  the  rates  on  paddy  rice,  carloads,  between  points 
within  the  state  of  California  are  unjust  and  unreasonable  to  the 
extent  that  they  exceed  rates  based  on  125  per  cent  of  the  rates 
established  August  26,  1920,  applying  to  whole  grain,  viz.,  wheat, 
rye,  oats,  barley,  and  corn.  Defendants  will,  at  the  same  time, 
remove  certain  unjust  discriminations  now  appearing  in  the 
tariffs. 


UTAH  PUBLIC  UTILITIES  COMAHSSIOX. 

BE  UTAH  POWER  &  LIGHT  COMPANY. 
[Case  No.  230.] 

Discrimination  —  Poxcer  of  Commission  —  Provisions  of  statute. 

1.  The  Public  Utilities  Act  of  Utah  imposes  upon  the  Commission 
the  duty  of  investigating  apparently  discriminatory  practices,  so  as  to 
eliminate   unjust  discriminations  and   preferences  wherever   found   to 
exist. 
P.U.R.1921B. 
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IHacrtmination  —  Power  of  Commission  —  Contract  —  Effect  of  alat' 
ute. 

2.  The  general  power  of  the  Utah  Commission  to  regulate  rates  and 
to  eliminate  discrimination,  extends  to  discriminatory  contracts  with 
consumers,  although  valid  when  made,  notwithstanding  the  proviso  in 
paragraph  3,  §  4787,  to  the  effect  that  nothing  in  the  title  shall  be 
construed  to  prevent  the  carrying  out  of  contracts  for  free  or  reduced 
rate  passenger  transportation  or  other  public  utility  service  heretofore 
made  founded  upon  adequate  consideration  and  lawful  when  made. 

Discrimination  —  Contracts  —  Statutory  constrtiction, 

3.  The  phrase  "adequate  consideration/'  as  used  in  the  Utah  stat- 
ute exempting  from  the  operation  of  the  statute,  contracts  for  free  or 
reduced  service  founded  upon  adequate  oonsideration,  implies  a  sep* 
arate  and  additional  consideration  than  the  stipulated  price  to  be  paid 
for  the  service,  something  of  value  actually  passing  from  the  consumer 
to  the  utility. 

[October  18,  1920.] 

Investigation  of  special  contract  for  electric  service ;  yarious 
contracts  held  inoperative  and  utility  ordered  to  place  consum- 
ers on  regular  schedule;  action  as  to  various  other  contracts 
held  until  further  investigation. 

Appearances:  J.  F.  MacLane,  for  the  Utah  Power  &  Light 
Company;  C.  K.  HoUingsworth,  for  the  Ogden  Portland  Cement 
Company;  James  Ingebretsen,  for  the  Portland  Cement  Com- 
pany of  Utah,  Salt  Lake  Pressed  Brick  Company,  and  the  Auer- 
bach  Company;  Henderson  &  Johnson,  for  the  Union  Portland 
Cement  Company;  E,  V.  Higgins,  for  the  Carbon  Fuel  Com- 
pany; M.  E.  Wilson,  for  the  Independent  Coal  &  Coke  Com- 
pany; Cheney,  Jensen  &  Holman,  for  the  Spring  Canyon  Coal 
Company  and  Tintic  Milling  Company;  A.  K.  Barnes,  for  the 
Standard  Coal  Company ;  Howat,  Marshall,  MacMillan  &  Crow, 
for  U.  S.  Fuel  Company  and  U.  S.  Smelting  Company;  De 
Vine,  Stine  &  Gwilliam,  for  Wattis  Coal  Company,  Salt  Lake 
&  Ogden  Railway  Company,  and  Utah-Idaho  Central  Railway 
Company;  M.  M.  &  Edward  Dahle,  for  M.  M.  Dahle  and  Ed- 
ward Dahle;  M.  H.  Ellison,  for  Layton  Mill  &  Elevator  Com- 
pany; Rawlins,  Ray  &  Rawlins,  for  Bransford  Apartments, 
Bingham  Mines  Company,  Chief-Cons.  Eagle  &  Blue  Bell  Min- 
ing Company,  Daly-West  Mining  Company,  Daly-Judge  Min- 
ing Company,  Silver  King  Coalition  Mines  Company,  Silver 
King  Consolidated  Mining  Company,  and  Utah  Apex  Mining 
r.U.R.1921B. 
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Company;  W.  D.  Riter,  for  Utah  Hotel,  Salt  Lake  &  Utah  Rail- 
road Company,  Salt  Lake  Terminal  Company,  Deseret  News, 
Denver  &  Rio  Grande  Railroad  Company,  Salt  Lake  City  Union 
Depot;  Bagley,  Glendenin,  Fabian  &  Jiidd,  for  Utah  Light  & 
Traction  Company;  W.  H.  FoUand,  for  Associated  Canals  Com- 
pany; A.  J.  Evans,  for  Utah  Lake  Irrigation  Company;  Booth, 
Lee,  Badger  &  Rich,  for  Cudahy  Packing  Company ;  Joseph  R. 
Chez,  for  Ogden  Packing  &  Provision  Company ;  Lynn  Thomp- 
son, for  Cardiff  Mining  &  Milling  Company;  Dickson,  Ellis  & 
Lucas,  for  Utah  Copper  Company ;  Dey  Hoppaugh  &  Mark, 
for  Utah  Metal  &  Tunnel  Company;  Young  &  Moyle,  for  Des- 
eret  National  Bank ;  T.  Ellis  Browne,  for  M.  H.  Walker  Realty 
Company;  J.  V.  Lyl^,  for  Oregon  Short  Line  Railroad  Com- 
pany ;  B.  L.  Liberman,  for  American  Foundry  &  Machine  Com- 
pany and  Salt  Lake  Iron  &  Steel  Company;  O.  C.  Dalby,  for 
Town  of  Mantua;  John  E.  Pixton,  for  Murray  City. 

By  the  Commission:  This  is  an  investigation  made  on  the 
Commission's  own  motion  of  certain  contracts  entered  into  by 
and  between  the  Utah  Power  &  Light  Company  (hereinafter 
called  the  Power  Company)  and  certain  of  its  customers,  in 
which  contracts  the  rates,  charges,  facilities,  privileges,  and 
conditions  of  service  were  apparently  not  in  conformity  with  the 
schedules  of  the  Power  Company  published  and  on  file  with 
this  Commission  and  open  to  the  public  generally. 

The  Commission's  records  show  that  an  order  was  issued  on 
the  8th  day;  of  April,  1918,  to  all  gas,  water,  telephone,  and 
electric  utilities,  to  file  with  the  Commission  before  the  first  day 
of  June,  1918,  schedules  showing  the  rates,  rules  and  regula- 
tions in  any  way  affecting  the  service  of  such  .utilities;  that 
thereafter,  on  the  23d  day  of  October,  1918,  the  said  utility 
companies  were  required  to  notify  the  Commission  in  writing, 
within  ten  days  from  the  said  date,  of  any  rules,  regulations, 
contracts,  privileges,  facilities,  or  agreements  under  which 
service  was  being  given  which  were  not  in  accordance  with  the 
published  schedules  then  in  effect  and  on  file  with  the  Commis- 
sion; and  within  thirty  days  from  said  date  to  file  with  the  Com- 
mission certified  copies  of  all  such  documents,  if  there  were  any 

then  existing. 
.  P.U.R.1921B. 
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Thereafter,  on  the  23d  day  of  November,  1918,  the  Power 
Company,  complying  with  the  Commission's  order,  filed  with 
the  Commission  copies  of  all  its  contracts  on  other  than  stand- 
ard schedules.  The  Commission  thereupon  made  an  examina- 
tion of  the  contracts  so  filed  by  the  Power  Company,  and  as  a 
result  of  said  examination  issued  its  order,  dated  September  27, 
3919,  calling  upon  tlie  Power  Company  and  its  customers  who 
were  being  served  under  such  special  contracts,  to  appear  before 
the  Commission  on  the  11th  day  of  November,  1919,  then  and 
there  to  justify  the  continuing  in  effect  of  such  special  contracts 
and  the  rates,  charges,  facilities,  and  privil^es  granted  there- 
under, and  to  show  the  reasonableness  and  equity  of  such  rates, 
charges,  facilities,  and  privileges,  and  further,  to  show  that  they 
are  not  in  contravention  of  the  provisions  of  §  4789,  Compiled 
Laws  of  Utah,  1917. 

Subsequently,  the  date  of  the  hearing  was  changed  to  the  8th 
day  of  December,  1919,  on  which  date  the  Commission  opened 
formal  hearings  on  the  said  contracts.  The  hearings  continued 
on  various  dates  thereafter  to  and  including  August  5,  1920,  on 
which  date  the  final  arguments  were  heard  and  time  granted 
for  the  filing  of  briefs.  The  final  brief  was  filed  September  10, 
1920. 

Much  testimony  was  taken  in  this. case,  as  well  as  in  Case 
No.  248,  which  is  an  application  of  the  Utah  Power  &  Light 
Company  for  permission  to  increase  its  power  rates.  By  stipu- 
lation, the  testimony  in  Case  No.  248,  so  far  as  material,  was 
deemed  to  be  the  testimony  in  this  case.  Thus  tfcere  are  some 
4,500  pages  of  testimony  upon  which  conclusions  may  be  drawn, 
both  as  affecting  these  contracts  and  as  to  the  nature  of  the 
Power  Company's  business  as  a  whole,  and  as  to  the  rates  it  is 
now  receiving  for  various  classes  of  sendee. 

[1]  In  carrying  out  the  provisions  of  the  act  creating  the 
Public  Utilities  Commission  of  Utah,  and  specifically  §§  4788, 
4789,  4799,  and  4800,  Compiled  Laws  of  Utah,  1917,  it  ap- 
peared to  be  the  duty  of  the  Commission  to  initiate  this  proceetl- 
ing.  The  particular  sections  referred  to  have  to  do  with  regu- 
lation of  rates,  fares,  charges,  rules,  regulations,  etc.,  and  there 
is  particularly  imposed  upon  the  Commission  the  duty  jof  in- 
vestigating apparently  discriminatory  practices.  The  Commis- 
r.U.R.1921B. 
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sion  conceived  it  to  be  its  duty  to  eliminate  unjust  discrimina- 
tions and  preferences  wherever  found  to  exist,  to  the  end  that 
for  the  same  class  of  service  all  rates  and  charges  shall  be  uni- 
form, just,  and  reasonable. 

[2]  The  jurisdiction  of  the  Commission  is  challenged  by  the 
holders  of  the  special  contracts  referred  to  herein,  their  objec- 
tions being  based  on  the  grounds  that  the  contracts  are,  under 
the  law,  subsisting  and  binding  obligations  which  cannot  be 
vacated,  modified,  or  set  aside  by  this  Commission.  Citation 
is  made  of  the  proviso  in  Paragraph  3,  §  4787,  Compiled  Laws 
of  Utah,  1917,  which  reads  as  follows: 

"Xothing  in  this  title  contained  shall  be  construed  .  .  •  to 
prevent  the  carrying  out  of  contracts  for  free  or  reduced  rate 
passenger  transportation  or  other  public  utility  service  hereto- 
fore made  founded  upon  adequate  consideration  and  lawful 
when  made." 

The  Commission,  in  Case  Xo.  6  [Ke  Utah  Light  &  Traction 
Co.  P.U.R.1918B,  497]  gave  consideration  to  the  paragraph 
cited  herein  in  so  far  as  it  applied  to  franchise-  agreements  be- 
tween a  municipality  and  a  public  utility  corporation,  and  held 
that  it  had  authority  to  modify  or  change  the  rates  fixed  by 
franchise  contract.  This  decision  of  the  Commission  was  sus- 
tained by  the  supreme  court  of  Utah  [Salt  Lake  City  v.  Utah 
Light  &  Traction  Co.  52  Utah  210,  P.U.R.1918F,  377,  390,  3 
A.L.R.  715,  173  Pac.  556].  The  issues  in  the  instant  case  were 
passed  upon  by  the  supreme  court  only  in  so  far  as  reference 
was  made  to  the  question  in  the  dictum  used,  wherein,  with 
reference  to  the  proviso  relied  upon  here,  the  court  said : 

"The  foregoing  provision  is  found  among  the  exceptions  in 
favor  of  employees  and  respecting  agreements  with  other  util- 
ities. .  While  the  language  of  the  exception  is  not  as  clear  as  it 
could  have  been  made,  yet  it  is  manifest  that  it  was  not  intend- 
ed to  refer  to  the  rates  fixed  in  franchise  ordinances.  In  our 
opinion  the  manifest  purpose  of  the  legislature  was  to  prevent 
an  injunstice  like  that  in  the  case  of  Louisville  &  X.  R.  Co.  v. 
Mottley,  219  U.  S.  467,  34  L.R.A.(X.S.)  671,  55  L.  ed.  297, 
31  Sup.  Ct.  Rep.  265,  in  which  case  life  passes  were  issued  to 
Mottley  and  his  wife  upon  a  valuable  consideration  received 
by  the  railroad  company.  .  •  .  Under  that  decision,  there- 
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fore,  the  Mottleys  were  prohibited  from  riding  on  their  passes, 
although  they  had  paid  for  them  before  the  congressional  act 
had  been  passed.  Moreover,  it  sometimes  happens  that  passes 
are  issued  in  payment  for  right  of  way  and  other  privileges 
granted  by  the  owners  of  land  to  common  carriers.  Under  tbo 
Mottley  decision,  however,  all  such  passes  would  be  void  regard- 
less of  the  consideration  that  the  owners  had  paid  to  the  common 
carriers.  The  legislature,  therefore,  very  properly,  and  as  we 
think,  wisely,  excepted  such  cases  from  the  operations  of  the 
Utilities  Act  in  so  far  as  intrastate  business  is  concerned.  That 
is  all  that  was  attempted,  and  all  that  was  done,  by  the  adop- 
tion of  the  exception  aforesaid." 

In  giving  effect  to  the  provisions  of  the  law,  it  should  be  con- 
strued in  the  light  of  its  scope,  purpose,  and  intention.  This 
calls  for  a  broad,  liberal  view  of  the  statute  as  a  whole.  The 
leading  thought  in  the  entire  act  would  seem  to  be  that  control 
of  service  corporations  such  as  are  designated  and  defined  in 
the  act  is  taken  over  by  the  state;  and  that  power  and  authority 
is  vested  in  the  Commission  to  supervise  and  regulate  any  and 
all  things  which  are  necessary  in  carrying  out  the  purposes  of 
the  law.  Among  the  leading  and  important  things  absolutely 
licccssary  in  the  administration  of  the  law  is  the  regulation  of 
rates  at  which  a  service  corporation  shall  give  service  or  furnish 
a  commodity.  In  the  work  of  control,  an  investigation  must  be 
made  of  all  rates,  fares,  (contracts,  rules,  etc.  If  the  attitude 
and  contention  of  the  consumers  is  correct,  the  Commission  is 
forestalled  from  any  investigation  or  action  looking  to  effective 
control  and  regulation  and  this  would  prevent  the  Commission 
from  fixing,  regulating,  and  establishing  such  rules,  rates,  and 
charges  as  are  just  and  reasonable,  and  free  from  discrimina- 
tion or  preferential  provisions.  It  was  the  purpose  of  the  Com- 
mission in  instituting  this  inquiry  to  determine  what,  if  any, 
unjust  discriminations  or  preferences  existed  in  the  special  con- 
tracts and  to  rectify  the  same.  This,  it  appears,  must  be  done, 
if  the  purpose  of  the  law  is  to  be  carried  out. 

The  contention  of  the  companies  holding  special  contracts 
that  they  come  under  the  exception  clause,  has  been  ably  pre- 
sented, but  it  appears  to  the  Commission  that  it  is  in  line  with 
the  spirit. of  the  law  in  concluding  that  such  an  exception  does 
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not  and  was  not  intended  to  prevent  an  investigation  such  as  is 
undertaken  in  this  case. 

If  the  rates  in  special  contracts,  such  as  those  now  under 
consideration,  were  to  be  made  special  matter  of  legislative  en- 
actment and  relieved  from  any  investigation,  with  a  view  of 
protecting  and  perpetuating  such  rates,  as  is  claimed  by  the 
contract  consumers,  it  would  seem  that  a  matter  of  such  im- 
portance would  have  received  the  direct  attention  of  the  legis- 
lature in  such  a  manner  as  to  place  the  subject  beyond  any  ques- 
tion as  to  what  was  intended.  On  this  phase  of  the  question, 
the  Commission,  in  its  decision  in  Case  No.  6  [Re  Utah  Light 
&  Traction  Co.  P.U.E.1918B,  497,  507]  said: 

"It  is  unreasonable  to  think  that  the  legislature  would  enact 
a  law  creating  a  public  utilities  commission,  expressly  clotliing 
it  with  broad  regulatory  powers  over  common  carriers,  and  then 
deliberately,  by  the  insertion  of  a  clause  in  an  obscure  position 
in  one  subsection  of  the  law,  annul  the  powers  of  the  Commis- 
sipn  that  were  conferred  by  other  parts  of  the  act,  and  by  this 
meAns  perpetuate  «n  injustice  either  on  the  public  or  on  the 
utilities  concerned.  We  find  no  warrant  for  accepting  the  theory 
that  such  action  was  taken  or  intended  to  be  taken  by  the  legis- 
lature." 

In  the  cases  now  under  consideration,  there  is  no  contention 
but  what  they  were  and  are  l^al  subsisting  contracts  as  between 
the  parties  thereto.  No  denial  is  attempted  of  the  validity  and 
legality  of  any  of  the  contracts  when  made.  The  state  had  not 
seen  fit  to  exercise  its  supervision  of  rates  for  public  utility 
service,  and  in  the  absence  of  state  regulation,  rates  were  a  sub- 
ject of  private  contract,  and  the  rates  named  in  such  contracts 
persist  and  continue  legal  unless  and  until  the  state  steps  in  and 
assumes  jurisdiction  as  to  said  rates.  The  exercise  of  this  right 
by  the  state  is  in  the  interest  of  the  public  generally,  primarily 
to  make  certain  that  all  sections  of  the  public  are  being  fairly 
treated  as  to  cost  of  service.  The  interest  of  the  public  is  para- 
mount, and  individual  and  private  contracts,  if  found  to  be  dis- 
criminatory or  preferential,  must  give  way  in  furtherance  of 
the  principle  of  justice. 

Without  going  into  a  further  discussion  of  the  question  here- 
in raised,  we  are  forced  to  the  conclusion  that  the  position  taken 
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by  the  Commission  in  Case  Xo.  6,  as  well  as  its  action  upon  the 
demurrer  in  the  present  case,  was  and  is  correct,  and  that  the 
exception  clause  referred  to,  upon  which  the  right  of  the  Com- 
mission is  questioned,  does  not  prevent  the  Commission  from 
investigating  said  contracts  with  a  view  to  modifying  and  chang- 
ing them  as  far  as  they  relate  to  rates,  fares,  charges,  facilities, 
and  privileges. 

[3]  As  to  the  question  of  adequacy  of  consideration  in  the 
contracts  under  investigation,  it  appears  to  the  Commission  that 
the  legislature  intended  this  clause  to  mean  something  more  than 
a  mere  legal  consideration,  because  the  language  would  have 
been  unnecessary  had  there  been  nothing  else  than  this  in  mind. 
Without  a  legal  consideration,  no  contract  is  binding  and  en- 
forceable. Each  and  all  of  the  contracts,  herein  being  consid- 
ered, are  founded,  of  course,  upon  a  legal  consideration,  but  in 
few,  if  any,  of  them  is  there  such  a  special  consideration  as 
would  entitle  them  to  classification  separate  and  distinct  from 
the  general  groups  of  contracts  under  investigation. 

The  term  "adequate,"  as  used  in  the  exception  clause,  would 
seem  to  imply  a  separate  and  additional  consideration  than 
the  stipulated  price  to  be  paid  for  the  service  or  commodity. 
It  appears  to  the  Commission  that  in  the  absence  of  a  showing 
that  as  part  of  the  contract  price  paid  for  service  there  was 
actually  passed  from  the  consumer  something  of  value  to  the 
Power  Company  in  the  giving  of  service  to  the  public,  there 
was  no  such  special  consideration  as  would  make  the  reduced 
contract  rate  nondiscriminatory.  Something  of  value  must  be 
fcihown  to  have  moved  from  the  beneficiary  of  the  reduced  rate 
or  free  service  to  the  utility  rendering  such  service.  In  that 
event,  the  company  would  have  received  something  for  which 
it  should  properly  be  charged.  And  if  the  showing  was  that 
such  thing  of  value  actually  did  pass,  the  Commission  would 
then  have  to  determine  the  amount  of  such  value  and  apply  it 
along  with  the  rate  fixed  in  the  contract,  and  thereby  ascertain 
whether  or  not  the  thing  of  value  passed  from  the  consumer  to 
the  Power  Company  justified  in  whole  or  in  part  the  reduced 
rate  named  in  the  contract. 

In  only  a  few,  if  any,  of  the  total  numbers  of  contracts  in- 
volved herein  was  there  adequate  showing  that  such  special  con- 
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sideration  passed  to  the  Power  Company.     The  large  majority 
of  contracts  clearly  carry  no  such  consideration. 
The  Commission,  therefore,  finds: 

1.  That  it  has  jurisdiction  over  rates,  charges,  facilities  and 
conditions  of  service  in  existing  contracts  under  consideration 
in  these  proceedings,  and  has  authority  to  modify  or  change 
the  same. 

2.  Subsequent  to  the  filing  of  the  special*  contracts  ij  the 
Power  Company  with  the  Commission,  the  contracts  of  the  fol- 
lowing consumers  expired  and  each  and  all  of  said  consumers 
thereupon  took  service  under  regular  schedule.  Further  inves- 
tigation in  respect  to  said  consumers  and  the  contracts  under 
which  they  formerly  operated  is,  therefore,  unnecessary: 

Dooly  Building;  Newhouse  Kealty  Company;  South  Jordan 
Pump  &  Pipe  Line  Company ;  K.  M.  Holt ;  Ohio  Copper  Com- 
pany; Warren  Irrigation  Company;  Kex  Theatre;  David  Ec- 
cles  Estate;  Rosenberg  Investment  Company;  American  Can 
Company;  Beaver  Dam  Milling  Company;  Ogden  Trust  Com- 
pany; Three  Kings  Silver  Mining  Company;  Empire  Theatre; 
Clayton  Investment  Company;  Bransford  Apartments;  Charles 
Peterson;  Vienna  Bakery;  Hercules  Powder  Company;  Utah 
Condensed  Milk  Company;  Frank  M.  Wilson. 

3.  After  a  full  consideration  of  all  material  facts  that  may  or 
do  have  any  bearing  upon  these  contracts,  the  Commission  finds 
that  the  contracts,  under  which  service  is  being  given  to  the 
following  consumers,  do  not  carry  such  special  consideration  as 
will  entitle  them  to  service  at  other  than  standard  schedule 
rates  open  to  the  public  generally,  as  evidenced  by  the  schedules 
of  the  Power  Company  on  file  with  the  Commission: 

Salt  Lake  &  Utah  Railroad  Company;  Cameron  Coal  Com- 
pany ;  U.  S.  Fuel  Company ;  Salt  Lake  Terminal  Railroad  Com- 
pany; U.  S.  Smelting  Company;  Board  of  Canal  Presidents 
(Associated  Canals  Company) ;  American  Smelting  &  Refining 
Company;  Silver  King  Cons.  Mining  Company;  Utah  Metals 
&  Tunnel  Company;  Union  Portland  Cement  Company;  Car- 
diff Mining  Company;  Independent  Coal  &  Coke  Company; 
Spring  Canyon  Coal  Company;  Wattis  Coal  Company;  Utah 
Idaho  Central  R.  K  Company ;  Utah  Lake  Irrigation  Company ; 
Herald-Republican;  Oregon  Short  Line  Railroad  Company; 
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Denver  &  Rio  Grande  Railroad  Company;  Utah  Apex  Mining 
Company ;  State  Mill  &  Elevator  Company ;  Layton  Mill  &  Ele- 
vator Company;  Salt  Lake  Iron  &  Steel  Company;  American 
Foundry  &'  Machine  Company ;  Deseret  National  Bank ;  Chief 
Con.  &  Eagle  &  Blue  Bell  Mining  Company;  Standard  Coal 
Company;  Portland  Cement  Company  of  Utah;  Daly  West 
Mining  Company;  Walker  Realty  Company;  Salt  Lake  Union 
Depot;  Utah  Cons.  Mining  Company;  Utah  Copper  Company; 
Cudahy  Packing  Company;  Angley  &  Carmichael  Irr.  Com- 
pany; Carbon  Fuel  Company;  Tintic  Milling  Company;  Utah 
Light  &  Traction  Company;  John  W.  Cates  (Joseph  W.  Cates)  ; 
James  H.  Gardner;  Samuel  H.  Auerbach  (Auerbach  Com- 
pany); Utah  Iron  &  Steel  Company;  Silver  King  Coalition 
Company;  Bingham  Mines  Company;  Ogden  Portland  Cement 
Company ;  New  Era  Irrigation  Company ;  Ogden  Packing  & 
Provision  Company;  Pelican  Point  Irrigation  Company;  Town 
of  Mantua. 

The  standard  schedules  now  on  file  with  the  Commission  ap- 
plicable to  each  of  the  power  users  hereinbefore  in  this  para- 
graph mentioned,  should  be  applied  to  ,the  service  rendered  to 
said  consumers  in  lieu  of  the  rates  and  charges  in  effect  under 
special  contracts,  service  under  said  standard  schedules  to  com- 
mence upon  the  effective  date  of  this  order,  and  to  continue 
until  changed  by  further  order  of  the  Commission.  If  the  find- 
ing of  the  Commission  in  Case  No.  248  results  in  a  reduction 
of  the  standard  schedule  rates  the  Commission  retains  jurisdic- 
tion to  order  such  reparation  as  is  just  and  reasonable,  and  the 
Power  Company  will  hold  itself  ready  to  make  any  such  repara- 
tion as  the  Commission  may  order. 

4.  The  Commission  is  of  the  opinion  that  the  evidence  before 
it  as  to  the  special  consideration  involved  in  each  of  the  contracts 
of  the  following  consumers  warrants  it  in  making  a  separate 
and  further  investigation  as  to  each  of  said  contracts,  and  while 
the  Commission  will  direct  that  pending  an  opinion  and  find- 
ing as  to  each  of  th^e  contracts,  the  holders  thereof  shall  be 
placed  on  standard  schedules  applicable  to  like  service,  the  Pow- 
er Company  will  also  hold  itself  ready  to  make  such  reparation 
as  the  Commission  may  order,  if  any  be  found  just  and  reason- 
able : 
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Dcecret  Xews;  Hotel  TJtali;  Judge  Mining  &  Smelting  Com- 
pany; Salt  Lake  &  Ogden  Railroad  Company;  Salt  Lake 
Pressed  Brick  Company;  Progress  Company. 

5.  There  remains  but  one  special  contract  to  be  discussed, 
that  of  Murray  City.  The  granting  of  a  franchise  by  Murray 
City  to  the  Power  Company  authorizing  it  to  construct,  operate, 
and  maintain  electric  pole  lines  in  the  streets  and  public  places 
of  Murray  City,  was  the  consideration  for  the  rate  stated  in 
the  special  contract,  whicl^  is  for  break-down  service.  The  ex- 
tent and  conditions  under  which  the  city  of  Murray  has  received 
service  under  this  contract  in  the  past  has  been  carefully  con- 
sidered by  the  Commission,  and  it  finds  that  for  the  present  and 
until  further  order  of  the  Commission,  this  contract  should  be 
continued  in  effect. 

6.  It  appears  from  the  evidence  submitted  during  this  hear- 
ing that  certain  holders  of  special  contracts  have  been  doing 
switching  or  other  service  for  the  Power  Company,  for  which 
no  money  compensation  has  been  received.  The  Power  Com- 
pany will  immediately  arrange  to  pay  for  such  service  'directly, 
or  if  it  elects  to  do  so,  perform  the  service  itself. 

The  effective  date  of  this  order  shall  be  12:  00  o'clock  noon, 
the  22d  day  of  October,  1920. 

An  appropriate  order  will  be  issued. 

Joshua  Greenwood,  Henry  H.  Blood,  Warren  Stoutnour, 
Commissioners. 

Rehearing  denied,  November  9,  1920. 


UTAH  SUPREME  COURT. 

UNITED    STATES    SMELTING,    REFINING    &    MILLING 

COMPANY 

V. 

UTAH  POWER  &  LIGHT  COMPANY,  et  al. 
(—  Utah  — ,  —  Pac.  — .) 

Viscriminaiion  —  Contract  —  Statutory  coti^ruction  —  Rates, 

1.  By  adequate  consideration  aa  that  term  is  used  in  the  Utah 
Act,  authorizing  the  Commission  to  regulate  rates,  except  when  there 
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is  a  contract  in  existence  whidi  is  founded  on  an  adequate  consideratioii 
and  is  lawful  at  the  time  it  was  made,  is  meant  such  a  consideration 
as  when  added  to  or  considered  in  connection  with  the  reduced  rate 
agreed  upon  will  make  such  rate  nonpreferential  and  nondiscriminatory 
by  reason  of  the  fact  that  the  additional  consideration  paid  and  re- 
ceived will  prevent  the  reduced  rate  from  being  preferential,  in  that 
the  contract,  within  the  purview  of  the  act,  is  then  founded  upon  an 
adequate  consideration. 
Discrifnination  —  Power  of  Contmisaion  —  Contract  rates, 

2.  The  Utah  Commission  has  power  to  modify  a  rate  agreed  upon 
in  a  contract  which  is  preferential  and  discriminatory  and  not  found- 
ed up<Mi  an  adequate  consideration  within  the  meaning  of  the  Utah 
Act,  exempting  from  the  operation  of  the  statutes,  contracts  for  free 
or  reduced  service  founded  ^pon  adequate  consideration. 

Constitutional  law  <^  Impairment  of  contract  <^  Bate  reguUition. 

3.  The  regulation  of  public  utility  rates  by  a  state  Commiasion, 
does  not  impair  the  obligation  of  a  contract,  although  such  regulation 
may  modify  the  rates  in  force  under  a  contract  between  the  public 
utility  and  the  consumer. 

Appeal  and  retHew <^ Findings  of  Commission'^ Evidence. 

4.  A  question  regarding  the  extent  the  rates  of  a  public  utility 
should  be  modified  or  increased,  if  at  all,  is  for  the  Commission  to 
decide  and  a  court  will  not  assume  that  the  Commission  will  permit 
a  power  company  to  inflate  the  value  of  its  properties  with  a  view  to 
enabling  its  stockholders  to  realize  large  profits  upon  their  stock. 

[February  24,  1921.] 

Application  for  a  writ  to  review  certain  findings,  orders, 
and  proceedings  of  the  Public  Utilities  Commission;  order  of 
the  Commission ;  affirmed. 

Frick,  J.:  The  plaintiff  above  named  has  applied  to  this 
court  for  a  writ  pursuant  to  the  provisions  of  what  is  known  as 
the  Public  Utilities  Act,  now  found  in  Comp.  Laws,  Utah,  1917, 
and  constituting  §§  4775  to  4853,  inclusive,  to  review  certain 
findings,  orders,  and  proceedings  of  the  Public  Utilities  Com- 
mission of  this  state.  In  addition  to  this  application  seventeen 
other  applications  were  filed,  all  of  which,  including  this  one, 
were  heard  and  submitted  to  this  court  at  the  same  time.  While 
all  of  the  applications,  to  a  large  extent,  involve  the  same  ques- 
tions, and  while  the  several  applicants  have  on  some  phases 
presented  the  same  arguments,  yet,  in  practically  every  appli- 
cation there  are  also  some  minor  questions  that  are  not  common 
to  all,  and  as  to  those  separate  arguments  are  presented.  The 
principal  or  controlling  question,  which  involves  the  construc- 
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tion  of  certain  provisions  of  the  Public  TJtilities  Act  of  this 
state,  is,  however,  involved  in  all  of  the  applications.  The  ap- 
plications will,  therefore,  be  considered  collectively  except  where 
the  questions  differentiate. 

The  plaintiff  herein,  hereinafter  for  convenience  called  Smelt- 
ing Company,  for  a  long  time  has  owned  and  operated,  and  now 
owns  and  operates,  a  smelting  plant  in  Salt  Lake  county.  The 
Utah  Power  &  Light  Company,  hereinafter  designated  Power 
Company,  for  some  years  has  been,  and  now  is  engaged  in  the 
business  of  generating  and  distributing  to  the  public  generally 
and  to  private  corporations  electric  energy  used  for  power  and 
lighting  purposes.  The  Public  Utilities  Commission,  herein- 
after called  Commission,  is  made  a  party  to  this  proceeding 
merely  because  its  findings,  orders  and  proceedings  are  assailed 
and  are  asked  to  be  reviewed  as  will  hereinafter  appear. 

The  facts  involved  in  this  application,  briefly  stated,  are  as 
follows : 

On  June  2,  1915,  the  Smelting  Company  and  the  Power 
Company  entered  into  a  written  contract  wherein  the  latter 
contracted  to  supply  the  former,  at  a  fixed  rate  or  price,  with 
all  of  the  electrical  energy  by  it  required  to  operate  its  smelting 
plant  for  a  stipulated  term  of  years,  which  term  has  not  yet 
expired.  The  electrical  energy,  for  which  the  Smelting  Com- 
pany paid  the  rate  agreed  upon,  was  regularly  supplied  pursuant 
to  the  provisions  of  the  contract  entered  into  between  the  parties 
until  the  Commission  made  the  order  which  is  complained  of  in 
this  proceeding  and  to  which  we  shall  refer  later.  On  March 
8,  1917,  and  after  the  contract  before  referred  to  was  entered 
into  between  the  Smelting  Company  and  the  Power  Company, 
the  legislature  of  this  state  passed  the  Public  Utilities  Act,  here- 
inafter referred  to  merely  as  act  or  the  act,  creating  the  Com- 
mission and  conferring  upon  it  the  powers  and  duties  provided 
in  said  act.  After  the  Commission  had  been  created  and  organ- 
ized, the  Power  Company,  as  provided  in  the  act,  filed  with  the 
(Commission  certain  schedules  of  rates  and  charges  for  supply- 
ing electrical  energy,  including  the  terms  and  conditions  upon 
which  the  Power  Company  would  supply  power  and  light  to 
the  public.  The  Power  Company  also  filed  with  the  Commis- 
sion the  contract  entered  into  between  the  Smelting  Company 
P.U.R.1921B. 


Digitized  by 


Google 


840  UTAH  SUPREME  COURT. 

and  the  Power  Company,  and  also  the  contracts  the  Power  Com- 
pany had  theretofore  entered  into  with  other  users  of  its  elec- 
trical energy  for  power  and  other  purposes.  In  September, 
1919,  pursuant  to  the  act,  the  Commission  made  an  order  in 
which  it  was  stated  that  the  rates  fixed  in  the  contracts  filed 
with  the  Commission,  as  aforesaid,  w^ere  not  in  harmony  with 
the  general  rates  charged  by  the  Power  Company  and  that  such 
rates  were  preferential  and  discriminatory  and  in  violation  of 
the  provisions  of  the  act.  The  Commission  also  ma4e  an  order 
requiring  all  of  the  users  of  electrical  energy  under  the  filed 
contracts  aforesaid  to  appear  before  the  Conunission  and  show 
cause  why  the  rates  fixed  in  those  contracts  should  not  be  held 
to  be  discriminatory  and  in  contravention  of  the  provisions  of 
the  act.  Pursuant  to  that  order  a  protracted  hearing  was  had 
before  the  Commission  at  which  the  Power  Company  upon  the 
one  hand  and  all  the  other  holders  of  contracts  upon  the  other, 
and  perhaps  others,  produced  a  large  mass  of  expert  and  other 
evidence  in  support  of  their  respective  contentions.  After  the 
hearing  terminated,  the  Commission  made  its  findings  and  con- 
clusions as  required  by  the  act,  which  findings  and  conclusions, 
together  with  the  record  of  the  proceedings,  have  been  certified 
to  this  court  by  the  Commission  for  review.  It  must  suflice  to 
state  that  the  gist  of  the  findings  and  conclusions  of  the  Com- 
mission is  that  the  rates  and  charges  for  electrical  energy  as 
fixed  in  the  contracts  before  referred  to  are  discriminatory  and 
in  violation  of  the  provisions  of  the  act.  The  Commission  also 
made  the  following  order: 

^That  the  contracts  under  which  the  following  consumers 
have  hitherto  received  service,  be  and  the  same  are  hereby  modi- 
fied to  the  extent  that  the  rates,  rules  and  regulations  prescribed  in 
the  standard  schedules  of  the  Power  Company  now  on  file  with 
the  Commission  be,  and  they  are  hereby,  applied  to  the  service 
rendered  to,  or  for,  the  said  consumers,  in  lieu  of  the  rates,  rules 
and  regulations  provided  in  the  said  contracts.'' 

The  rates  referred  to  in  the  foregoing  order,  and  which  are 
ordered  tentatively  to  supersede  the  contract  rates,  are  consid- 
erably higher  than  were  the  contract  rates. 

One  of  the  principal  reasons  urged  why  the  foregoing  order 
of  the  Commission  should  not  prevail  is,  that  the  Commission 
P.U.R.1921B. 
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lias  exceeded  its  power  or  jurisdiction  in  making  said  order  for 
the  reason  that  the  contract  of  the  Smelting  Company,  as  well 
as  the  contracts  of  the  other  applicants  to  which  reference  has 
been  made  herein,  are  excepted  from  the  act.  The  provision 
upon  which  the  Smelting  Company  specially  relies  is  found  in 
Comp.  Laws,  Utah,  1917,  §  4787.  It  is  there  provided  as  fol- 
lows : 

"Nothing  in  this  title  (act)  contained  shall  be  construed  to 
prohibit"  common  carriers  from  granting  certain  free  services 
to  their  employees,  etc.  The  clause  specially  relied  on  then 
follows  and  is  in  the  words  following:  "Nor  to  prevent  the 
carrying  out  of  contracts  for  free  or  reduced  passenger  trans- 
portation or  other  pnhlic  utility  service  heretofore  made  found- 
ed upon  adequate  consideration  and  lawful  when  made.^^  (Ital- 
ics ours.) 

In  view  of  the  foregoing  provisions,  counsel  for  the  Smelting 
Company,  as  we  understand  them,  contend:  (1)  That  inasmuch 
as  the  contract  between  the  Smelting  Company  and  the  Power 
Company  was  entered  into  before  the  act  was  passed,  and  in 
view  that  the  contract  is  "founded  upon  an  adequate  considera- 
tion and  [was]  lawful  when  made,"  therefore,  said  contract  is 
excepted  from  the  act  and  the  Commission  has  no  power  over 
it;  and  (2)  that  in  any  event  the  Commission  would  have  no 
authority  to  interfere  with  the  rights  stipulated  in  the  contract 
since  doing  so  would  result  in  impairing  the  obligation  of  con- 
tracts which  is  prohibited  by  our  Constitution. 

The  Commission,  upon  the  evidence,  found  that  the  contract 
was  not  based  upon  an  adequate  consideration  as  contemplated 
by  the  act.  Upon  that  subject,  the  decision  of  the  Commission 
is  as  follows: 

"The  term  'adequate'  as  used  in  the  exception  clause  would 
seem  to  imply  a  separate  and  additional  consideration  than  the 
stipulated  price  to  be  paid  for  the  service  or  commodity.  It 
appears  to  fhe  Commission  that  in  the  absence  of  a  showing  that 
as  part  of  the  contract  price  paid  for  the  service  there  w^as  ac- 
tually passed  from  the  consumer  something  of  value  to  the  Pow- 
er Company  in  the  giving  of  service  to  the  public,  there  was  no 
such  special  consideration  as  would  make  the  reduced  contract 
rate  nondiscriminatory.  Something  of  value  must  be  shown 
P.U.R.1921B. 
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to  have  moved  from  the  beneficiary  of  the  reduced  rate  or  free 
service  to  the  utility  rendering  such  service.  In  that  event,  the 
company  would  have  received  something  for  which  it  should 
properly  be  charged.  And  if  the  showing  was  that  such  thing 
of  value  actually  did  pass,  the  Commission  would  then  have 
to  determine  the  amount  of  such  value  and  apply  it  along  with 
the  rate  fixed  in  the  contract,  and  thereby  ascertain  whether  or 
not  the  thing  of  value  passed  from  the  consumer  to  the  Power 
Company  justified  in  the  whole  or  in  part  the  reduced  rate  named 
in  the  contract." 

The  Commission  also  held: 

"That  it  has  jurisdiction  over  rates,  charges,  facilities,  and 
conditions  of  service  in  existing  contracts  under  consideration 
in  these  proceedings  and  has  authority  to  modify  or  change  the 
same. 

"After  a  full  consideration  of  all  material  facts  that  may  or 
do  have  any  bearing  upon  these  contracts,  the  Commission  finds 
that  the  contracts  under  which  service  is  being  given  to  the  fol- 
lowing consumers  do  not  carry  such  special  consideration  as 
will  entitle  them  to  the  service  at  other  than  standard  schedule 
rates  open  to  the  public  generally,  as  evidenced  by  the  schedules 
of  the  Power  Company  on  file  with  the  Commission:  (Here 
follows  a  long  list  of  companies,  including  the  Smelting  Com- 
pany.) 

"The  standard  schedules  now  on  file  with  the  Commission 
applicable  to  each  of  the  power  users,  hereinbefore  in  this  para- 
graph mentioned,  should  be  applied  to  the  service  rendered  to 
said  consumers  in  lieu  of  the  rates  and  charges  in  effect  under 
special  contracts,  service  under  said  standard  schedules  to  com- 
mence upon  the  effective  date  of  this  order,  and  to  continue  un- 
til changed  by  further  order  of  the  Commission." 

One  of  the  questions  that  must  be  determined  by  this  court, 
therefore,  is  what  is  meant  by,  or  what  is  included  in,  the  term 
"adequate  consideration"  as  that  term  is  used  in  fhe  act. 

Before  entering  upon  a  discussion  of  that  question,  it  will 
be  convenient  for  us  to  here  refer  to  some  of  the  provisions  of 
the  act. 

Section  4788  roads  as  follows: 

"Except  as  in  this  section  otherwise  provided,  no  public  util- 

r.U.R.1921B. 
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ily  shall  charge,  demand,  collect,  or  receive  a  greater  or  less  or 
different' compensation  for  any  such  product  or  commodity  fur- 
nished or  to  be  furnished,  or  for  any  service  rendered  or  to  be 
rendered,  than  the  rates,  tolls,  rentals,  and  charges  applicable 
to  such  products  or  commodity  or  service  as  specified  in  its 
schedules  on  file  and  in  effect  at  the  time,  nor  shall  any  such 
public  utility  refund  ot  remit,  directly  or  indirectly,  in  any 
manner  or  by  any  device,  any  portion  of  the  rates,  tolls,  rentals, 
and  charges  so  specified,  nor  extend  to  any  corporation  or  per- 
son any  form  of  contract  or  agreement,  or  any  rule  or  regulation, 
or  any  facility  or  privilege  except  such  as  are  regularly  and 
uniformly  extended  to  all  corporations  and  persons;  provided, 
that  the  Commission  may  by  rule  or  order  establish  such  excep- 
tions from  the  operation  of  this  prohibition  as  it  may  consider 
just  and  reasonable  as  to  each  public  utility.'' 

Section  4789  provides:  ' 

"No  public  utility  shall,  as  to  rates,  charges,  services^  facil- 
ities, or  in  any  other  respect,  make  or  grant  any  preference  or 
advantage  to  any  corporation  or  person,  or  subject  any  corpora- 
tion or  person  to  any  prejudice  or  disadvantage.  No  public 
utility  shall  establish  or  maintain  any  unreasonable  difference 
as  to  rates,  charges,  service,  facilities,  or-  in  any  other  respect, 
either  as  between  localities  or  as  between  classes  of  service.  The 
Commission  shall  have  the  power  to  determine  any  question  of 
fact  arising  under  this  section." 

Section  4798  is  as  follows: 

"The  Commission  is  hereby  vested  with  power  and  jurisdic- 
tion to  supervise  and  regulate  every  public  utility  in  this  state, 
as  defined  in  this  title,  and  to  supervise  all  of  the  business  of 
every  such  public  utility  in  this  state,  and  to  do  all  things, 
whether  herein  specifically  designated,  or  in  addition  thereto, 
which  are  necessary  or  convenient  in  the  exercise  of  such  power 
and  jurisdiction." 

The  various  provisions  of  the  act  have  been  considered  by 
this  court  in  the  cases  of  Salt  Lake  City  v.  Utah  Light  &  Trac- 
tion Co.  52  Utah  210,  P.U.E.1918F,  377,  3  A.L.K.  715,  173 
Pac.  556 ;  Union  Portland  Cement  Co.  v.  Public  Utilities  Com- 
mission, —  Utah  — ,  189  Pac.  593 ;  and  Murray  City  v.  Utah 
Light  &  Traction  Co.  —  Utah  — ,  191  Pac.  421,  to  which  cases 
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we  refer  for  a  more  detailed  statement  of  the  provisions  of  tbe 
act. 

Proceeding  now  to  a  consideration  of  what  contracts  are  ex- 
cepted from  the  act.  We  are  forced  to  the  conclusion  that  not 
all  existing  contracts  were  intended  ta  be  excepted,  but  only  those 
which  were  "founded  upon  an  adequate  consideration."  To  de- 
termine just  what  is  meant  by  that  phrase  is  not  entirely  free 
from  difficulty. 

The  act  is  a  very  comprehensive  one,  and,  in  adopting  it,  it 
was  the  evident  purpose  jmd  intention  of  the  legislature  to  pre- 
vent, so  far  as  possible,  all  preferences  and  discriminations  by 
public  utilities  in  their  rates  and  charges  for  public  service. 
In  connection  with  that  purpose  it  is  also  manifest  that  it  was 
intended  to  prevent,  so  far  as  that  could  be  done,  injustice 
where  contracts  had  been  entered  into  before  the  passage  of  the 
act  in  which  the  rates  and  charges  agreed  upon  were  based  upon 
such  a  consideration  as  would  work  an  injustice  if  the  rates 
were  increased  without  in  some  way  making  proper  allowances 
for  the  consideration  upon  which  the  rates  agreed  upon  in  the 
contract  were  based. 

We  find  no  difficulty  in  arriving  at  the  foregoing  conclusion ; 
nor,  as  we  understand  counsel's  arguments,  is  there  much  diver- 
sity of  opinion  with  r^ard  to  the  correctness  of  the  foregoing 
propositions.  There  is  great  diversity  of  opinion,  however,  with 
respect  to  what  constitutes  an  adequate  consideration,  within 
the  purview  of  the  act.  It  is  strenuously  insisted  by  counsel  for 
the  Smelting  Company  that  by  the  phrase  adequate  considera- 
tion is  meant  such  consideration  as  by  text-writers  and  courts 
of  equity,  in  equity  proceedings,  has  always  been  considfred 
adequate  when  the  question  of  adequacy  of  consideration  was 
involved  in  such  proceedings.  In  other  words,  it  is  contended 
that  the  term  adequate  consideration,  as  used  in  the  act,  must 
be  construed  to  mean  what  that  term  has  always  been  held  to 
mean  in  the  enforcement  of  contracts.  While  there  is  much 
force  to  the  contention,  yet,  in  .view  of  all  the  facts  and  circum- 
stances, it  is  far  from  being  conclusive.  As  before  pointed  out, 
the  act  is  intended  to  accomplish  certain  specific  purposes,  and 
in  view  that  all  of  its  provisions,  so  far  as  consistent  with  the 
rules  of  construction,  must  be  construed  and  applied  in  harmony 

r.U.R.1921B. 
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with,  and  in  furtherance  of,  that  purpose.  It  is  a  well  recog- 
nized rule  of  interpretation  that  where  there  is  doubt  respecting 
the  true  meaning  of  certain  words,  then  "the  words  should  be 
read  in  the  light  of  the  conditions  and  necessities  which  they 
are  intended  to  meet  and  the  objects  sought  to  be  attained  there- 
by.^' Brummit  v.  Ogden  Waterworks  Co.  33  Utah  285,  312, 
93  Pac.  828,  837.  There  is  also  another  cardinal  rule  of  inter- 
pretation to  which  courts  in  particular  cases  must  have  recourse 
which,  by  the  author  of  Sutherland,  Statutory  Construction,  in 
§  279,  is  stated  thus:  "The  sense  in  which  general  words,  or 
any  words,  are  intended  to  be  used,  'furnishes  the  rule  of  inter- 
pretation, and  this  is  to  be  collected  from  the  context;  and  a 
narrower  or  more  extended  meaning  will  be  given,  according  to 
the  intention  thus  indicated."  For  a  proper  application  of  the 
foregoing  rule  see  Nephi  Plaster  &  Mfg.  Co.  v.  Juab  County, 
33  Utah  114,  93  Pac.  53.  Moreover,  where,  as  here,  the  ques- 
tion aifects  public  interests,  and  where  the  subject-matter  of  the 
contract  in  question  comes  squarely  within  the  sphere  of  gov- 
ernmental functions,  the  foregoing  rules  of  interpretation 
should,  if  necessary,  be  given  full  force  and  effect.  Keeping  in 
mind,  therefore,  that  public  interests  as  contradistinguished  from 
merely  private  interests  are  sought  to  be  prot^ted,  and  that  the 
dominating  purpose  of  the  act  is  to  prevent  prefercAces  and  dis- 
criminations respecting  the  rates  charged  or  received  by  public 
utilities  for  services  rendered  or  received,  we  think  the  term 
"adequate  consideration,"  as  used  in  the  act,  must  receive  a 
broader  meaning  that  would  ordinarily  be  given  to  it  in  cases 
merely  where  rights  as  between  parties  to  a  private  contract 
were  in  question.  Under  the  circumstances  just  stated,  the  rule 
that  would  ordinarily  be  held  to  apply  as  between  parties  to  a 
private  contract,  when  the  adequacy  of  consideration  to  support 
or  to  enforce  such  contract  in  equity  is  involved,  can,  therefore, 
not  be  given  unlimited  application.  In  view  of  the  foregoing, 
in  our  judgment,  by  the  term  adequate  consideration,  as  used 
in  the  act,  is  meant  a  consideration  such  as  would  prevent  the 
utility  or  person  receiving  the  so-called  free,  or  the  reduced,  rate 
under  an  existing  contract,  from  receiving  a  preferential  or  dis- 
criminatory rate,  and  for  which  service  the  public  or  some  other 

utility  would  be  required  to  pay  a  higher  rate.  In  other  words, 
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by  adequate  consideration  is  meant  such  a  consideration  as  when 
all  the  elements  which  enter  into  the  transaction  are  considered 
would  prevent  the  beneficiary  under  the  contract  from  receiv- 
ing a  substantial  preference  or  advantage  over  the  public  or 
other  utility  in  the  matter  of  rates  or  charges  for  the  services 
rendered.  To  illustrate:  If,  for  example,  the  Power  Company 
had  entered  into  a  contract  with  some  other  utility  to  supply 
such  utility  with  electric  energy  in  consideration  that  such  util- 
ity should  pay  a  stipulated  rate  or  charge  for  such  service,  and 
in  view  that  the  utility  had  advanced  to  the  Power  Company 
something  which  was  of  the  reasonable  value  of  $2,000  the  rate 
had  been  reduced,  say  40  per  cent  below  the  ordinary  rate,  when 
in  truth  and  in  fact  such  reduction  should  have  been  say  20  per 
cent,  in  order  to  prevent  the  rate  agreed  upon  from  l>eing  a  pref- 
erential and  discriminatory  one,  then,  and  in  such  event,  the 
consideration  aforesaid  of  $2,000  would  be  inadequate  to  jus- 
tify the  Commission  in  continuing  the  cofitract  rate,  and  it  should 
cancel  it.  This  would  be  so  for  the  reason  that  in  continuing 
such  a  contract  rate  the  Commission  would  bring  about  the  very 
result  which  was  sought  to  be  prevented  by  the  act.  That  is,  if 
the  Commission  would  continue  in  force  the  reduced  rate  speci- 
fied in  the  contract  it  would  manifestly  result  in  permitting  a 
preferential  and  discriminatory  rate  to  be  continued  in  force 
which  would  result  in  injustice  to  all  other  utilities  as  well  as 
to  the  public  who  were  required  to  pay  the  higher  rate  upon 
the  one  hand,  while,  upon  the  other,  if  the  Commission  entirely 
ignored  the  consideration  in  the  supposed  case  and  should  en- 
force the  established  rate,  which  might  be  considerably  higher, 
it  would  result  in  inju^ice  and  perhaps  injury  to  the  utility 
or  person  who  had  paid  the  consideration  for  the  reduced  rate. 
The  Commission  is,  therefore,  given  the  power  to  so  regulate 
existing  contracts  as  to  prevent  all  preferential  rates  upon  the 
i»ne  hand  and  injustice  upon  the  other.  By  §  4788,  supra,  the 
Commission  may  also  regulate  rates  in  all  cases  so  as  to  prevent 
injustice.  The  exceptions  in  the  statute  are,  therefore,  intend- 
ed to  have  application  only  so  far  as  may  be  necessary  to  pre- 
vent preferential  rates  from  being  enforced  on  the  one  hand  and 
from  working  an  injustice  upon  the  other. 

In  this  connection,  it  must  be  kept  in  mind  that  by  the  term 
P.U.R.1921B. 
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adequate  consideration  the  legislature  could  not  have  intended 
that  term  as  a  quid  pro  quo  in  the  sense  that  as  between  two 
{/arties  to  a  contract  the  consideration  passing  to  the  utility  for 
the  service  rendered  should  be  equivalent  in  value  to  the  cost 
of  the  service.  With  that  feature  the'  legislature  had  no  con- 
cern, nor  any  right  to  interfere  unless  such  interference  were 
necssary  in. the  public  interest.  A  utility,  in  the  absence  of  a 
law  regulating  the  service  in  the  public  interest,  may  sell  or  dis- 
pose of  its  property,  product,  or  service  at  such  a  price  and  up- 
on such  terms  as  it  may  choose  the  same  as  any  one  else,  and 
the  legislature,  except  in  its  governmental  capacity,  cannot,  un- 
less it  be  for  the  public  good^  interfere  with  that  right.  The 
utility  may  also  sell  its  service  at  any  price  even  though  it 
should  sustain  a  loss.  When,  how^ever,  the  statute,  in  the  in- 
terest of  the  public,  steps  in,  then  it  must  sell  its  service  at  the 
same  rate  to  all,  and  if  it  has  contracted  to  sell  such  service  for 
a  less  price  to  one  than  it  does  to  another,  such  a  contract  may 
then  be  held  to  be  preferential  and  discriminatory. 

[1,  2]  By  adequate  consideration,  therefore,  as  that  term  is 
used  in  the  act,  is  meant  such  a  consideration  as  when  added  to 
or  considered  in  connection  with  the  reduced  rate  agreed  upon 
will  make  such  rate  nonpreferential  and  nondiscriminatory  by 
reason  of  the  fact  that  the  additional  consideration  paid  and 
received  will  prevent  the  reduced  rate  from  being  preferential 
in  that  the  contract,  within  the  puryiew  of  the  act,  is  then 
*^founded  upon  an  adequate  consideration."  Where,  under  such 
circumstances,  therefore,  a  reduced  rate  is  contracted  for  and. 
allowed,  neither  the  public  nor  any  other  utility  can  complain 
for  the  simple  reason  that  there  is  in  fact  no  preference  or  dis- 
crimination. When  we  consider  all  of  the  provisions  of  the  act 
and  keep  in  mind  that  free  as  well  as  reduced  rate  service  is 
provided  for,  we  can  see  no  escape  from  the  foregoing  conclu- 
sions. How  would  it  be  possible,  under  the  provisions  of  the 
act,  to  sustain  a  contract  for  free  service?  If  a  contract  for 
free  service  cannot  be  sustained,  because  it  would  be  preferen- 
tial, then  one  for  a  reduced  rate  service  cannot  be  sustained. 
What  would  be  an  adequate  consideration  to  support  a  contract 
for  "free''  service  under  the  act?  Manifestly,  such  a  consider- 
ation as  would  prevent  the  rr.te  agreed  upon  from  being  prefer- 
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ential  and  discriminatory.  To  do  that  the  consideration  would 
lave  to  be  such  as  would  at  least  approximate,  if  not  equal,  the 
nmount  that  would  have  to  be  paid  for  the  service  under  the 
usual  and  ordinary  rate.  It  could  be  nothing  less  and  yet  not 
be  discriminatory  or  preferential.  To  my  mind  it  is  utterly 
inconceivable  why  the  adjective  '^adequate"  was  used  in  the 
act  if  it  was  not  used  in  the  sense  hereinbefore  indicated.  If 
the  word  had  reference  merely  to  adequacy  of  consideration  as 
between  the  parties  to  the  contract,  then  it  is  entirely  without 
force  or  effect.  As  between  the  parties  the  agreement  on  the 
part  of  the  Power  Company  to  supply  electrical  energy  at  a 
stipulated  rate  or  price  and  the  pronaise  on  the  part  of  the  Smelt- 
ing Company  to  take  the  energy  and  to  pay  therefor  the  price 
agreed  upon  certainly  was  an  adequate  consideration  to  sustain 
the  contract  anywhere  and  in  any  court,  either  of  law  or  equity, 
Avithout  anything  more.  Why,  then,  speak  of  an  adequate  con- 
sideration. The  only  reason  for  using  that  term  in  the  statute 
was  that  a  contract,  in  order  to  come  within  the  exception,  had 
to  be  founded  upon  such  a  consideration  as  would  require  the 
Smelting  Company  to  pay,  approximately  at  least,  the  same  rate 
as  the  public  or  any  other  utility  was  required  to  pay  for  elec- 
trical energy  which  was  being  used  under  similar  circumstances. 
The  purpose  of  using  the  term  was  to  protect  the  public  as  well 
as  other  public  utilities  from  being  discriminated  against  by 
having  to  pay  a  higher  rate  for  electrical  energy  than  those  who 
are  paying  for  the  same  energy  under  contracts.  If,  therefore', 
the  consideration  passing  from  the  contract  holder  to  the  Pow- 
er Company  was  approximately  sufficient  to  prevent  the  contract 
rate  from  being  preferential  and  discriminatory,  then  such  con- 
sideration was  an  adequate  consideration  within  the  contempla- 
tion of  the  act,  otherwise  not.  By  what  we  have  said  we  do  not 
mean  that  the  adequacy  of  the  consideration  can  be  ascertained 
as  though  it  were  weighed  in  the  scales  of  an  assayer  or  an 
apothecary,  but  what  we  do  mean  is  that  by  adequate  considera- 
tion is  meant  such  a  consideration  for  the  service  as  will  clearly 
prevent  the  rate  agreed  upon  in  the  contract  from  being  prefer- 
ential or  discriminatory.  We  are  also  of  the  opinion  that  in 
determining  whether  a  contract  in  which  a  specific  rate  is  agreed 
upon  is  founded  upon  an  adequate  consideration  or  not  the  Com- 

P.U.R.1921B. 


Digitized  by  VjOOQIC 


U.  S.  SMELT.,  REF.  &  MILL.  CO.  v.  UTAH  P.  k  L.  CO.  849 

mission  must  take  into,  consideration  all  of  the  facts  and  cir- 
cumstances and  all  of  the  matters  which  have  a  direct  relation 
to  the  subject-matter,  and  from  all  of  those  things  determine 
whether  the  contract  in  which  a  reduced  rate  is  agreed  upon  is 
founded  upon  an  adequate  consideration  and  whether  the  re- 
duced rate  agreed  upon  is,  or  if  it  should  be  continued  in  force 
will  be  or  become,  preferential  and  discriminatory.  If,  after  a 
consideration  of  the  foregoing  elements,  a  rate,  if  continued, 
would  be  preferential  and  discriminatory,  then,  in  our  judg- 
ment, the  Commission  should  find  that  the  contract  fixing  such 
rate  is  not  founded  upon  an  adequate  consideration  within  the 
purview  of  the  act,  and  the  rate  agreed  upon  should  be  modified 
so  as  to  prevent  it  from  being  preferential  and  discriminatory. 
It  needs  no  argument*  to  demonstrate  that  whether  a  rate  is 
founded  upon  an  adequate  consideration  and  is  preferential  and 
discriminatory  or  not  is,  to  say  the  least,  a  mixed  question  of 
law  and  fact,  and,  in  most  instances,  principally  one  of  fact, 
and  must,  therefore,  be  determined  by  the  Commission  from  all 
the  facts  and  circumstances,  as  before  indicated. 

Without  now  pausing  to  go  into  the  evidence  it  must  suffice 
to  say  that  the  consideration  for  the  rate  agreed  upon  in  the  con- 
tract in  question  in  this  proceeding  does  not  measure  up  to  the 
standard  or  rule  we  have  just  stated,  and,  therefore,  there  was 
ample  authority  for  the  Commission  to  refuse  to  approve  the  rate 
agreed  upon  in  said  contract. 

In  connection  with  the  foregoing,  it  is  also  made  to  appear 
that  the  contract  rates  are  manifestly  lower  than  the  regular 
J-ates.  It  is  Jiot  disputed  that  the  electric  energy  sold  by  the 
Power  Company  under  the  special  contracts  involved  in  the 
hearing  to  which  we  have  referred  amounted  to  78  per  cent  of 
its  total  sales,  while  for  this  78  per  •cent  the  special  contractecs 
paid  only  39  per  cent  of  its  total  earnings.  In  view  of  that  it 
necessarily  follows  that  the  public  and  other  utilities  must  pay 
increased  rates  to  maintain  the  service. 

It  is,  however,  also  contended  with  much  vigor  that  the  Com- 
mission exceeded  its  authority  in  interfering  with  the  rate  stip- 
ulated in  the  contract  in  question  for  the  reason  that  in  doing  so 
it  violated  both  the  Constitution  of  this  state  and  the  Federal 
Constitution,  both  of  which  prohibit  the  passage  of  any  law 
P.U.R.1923B,  .^4 
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"impairing  the  obligations  of  contracts."     (Art.  1,  §  18,  Utah 
Constitution;  Art.  1,  §  10,  Federal  Constitution.) 

It  has  been  held  repeatedly,  both  by  the  Supreme  Court  of  tlie 
United  States  and  the  courts  of  last  resort  of  many  of  the  states, 
including  this  court,  that  the  regulation  of  rates  for  public  util- 
ities is  a  governmental  function  coming  directly  within  the 
l^olice  power  of  tlie  state,  and  that  for  that  reason  the  establish- 
ing or  modifying  of  rates,  although  contractual,  does  not  violate 
the  constitutional  provision  aforesaid.  Among  the  numerous 
eases  that  could  be  cited  in  support  of  the  foregoing  proposition 
we  shall  refer  only  to  the  following:  Union  Dry  Goods  Co.  v. 
Georgia  Public  Service  Corp.  248  U.  S.  372,  P.TJ.R.1919C,  60, 
63  L.  ed.  309,  9  A.L.R.  1420,  39  Sup.  Ct.  Rep.  117;  Pinney  & 
Boyle  Co.  v.  Los  Angeles  Gas  &  E.  Co.  —  Cal.  — ,  141  Pac. 
62.0,  L.R.A.1915C,  282;  Kansas  City  Bolt  &  l^nt  Co.  v.  Kan- 
sas City  Light  &  P.  Co.  275  Mo.  529,  204  S.  W.  1074;  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Railroad  Commission,  238 
U.  S.  174,  P.U.R.1915D,  591,  59  L.  ed.  1254,  35  Sup.  Ct.  Rep. 
820;  State  ex  rel.  Billings  v.  Billings  Gas  Co.  55  Mont.  102, 
P.U.R.1918F,  768,  173  Pac.  799;  Pawhuska  v.  Pawhuska  Oil 
&  Gas  Co.  —  Okla.  — ,  P.U.R.1917F,  226,  166  Pac.  1058; 
Woodburn  v.  Public  Service  Commission,  82  Or.  114,  P.U.R. 
1917B,  967,  L.R.A.1917C,  98,  161  Pac.  391,  Ann.  Cas.  1917E, 
996 ;  Hillsboro  v.  Public  Service  Commission,  —  Or.  — ,  P.U.R. 
1920C,  817,  187  Pac.  617;  same  case  in  192  Pac.  390;  Limon- 
eira  Co.  v.  Railroad  Commisson,  174  Cal.  232,  P.U.R.  1917D, 
183,  162  Pac.  1033;  Winfield  v.  Public  Service  Commission, 
187  Ind.  53,  P.U.R.1918B,  747,  118  X.  E.  531;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Taylor,  —  Okla.  — ,  192  Pac.  349.  The  ques- 
tion was  also  considered  by  this  court  in  Salt  Lake  City  v.  Utah 
Light  k  Traction  Co.  52  Utah  210,  P.U.R.1918F,  377,  3  AX.R. 
715,  173  Pac.  556. 

[3]  It  is  however  insisted  that  the  foregoing  cases  are  not 
controlling  here  for  the  reason  that  in  those  cases  the  contracts 
in  question  were  entered  into  after  the  utilities  law  was  passed 
or  that  the  cases  emanated  from  states  where  there  were  consti- 
tutional provisions  authorizing  the  regulation  of  rates,  while,  in 
the  instant  case,  the  contract  in  question  was  entered  into  long 
before  the  act  was  passed.    It  is,  therefore,  argued  that  in  view 

P.U.R.1921B. 


Digitized  by 


Google 


U.  S.  SMELT.,  REF.  &  MILL.  00.  v.  UTAH  P.  &  L.  CO.  851 

that  there  was  neither  a  statutory  regulation  law  nor  a  consti- 
tutional provision  authorizing  such  regulation  in  force  at  the 
time  the  contract  was  entered  into  it  ^\^s  lawful  when  made  and 
in  view  of  that  the  obligations  thereby  assumed  cannot  be  changed 
without  impairing  its  obligations.  While  it  is  true  that  the 
contract  in  question  was  entered  into  before  the  act  was  passed, 
and  equally  true  that  in  this  state  there  is  no  constitutional  pro- 
vision expressly  authorizing  the  legislature  to  regulate  for  a 
service  such  as  is  rendered  by  the  Power  Company,  yet  it.  is  be- 
yond controversy  that  the  right  to  regulate  the  rates  of  public 
utilities  always  existed  potentially  and  that  the  right  could  be 
exercised  at  any  time  the  state,  through  its  agency,  the  legisla- 
ture, deemed  it  wise  and  proper  so  to  do.  Where  the  right  to 
exercise  the  police  power  exists,  we  can  conceive  of  no  valid 
reason  why  the  state  may  not  exercise  the  right  at  any  time,  and 
that  every  contract  concerning  rates  for  public  utility  service 
must  conclusively  be  presumed  to  have  been  entered  into  in  view 
of  and  subject  to  that  right.  If  that  were  not  so,  then  a  public 
utility  could  enter  into  a  long  term  contract,  say  for  fifty  years 
or  longer,  in  which  it  was  given  a  preferential  or  discriminatory 
rate,  and  it  thereby  not  only  could  prevent  any  other  similar 
utility  to  successfully  compete  with  it  but  it  could  successfully 
defy  the  sovereign  state  itself.     Such,  happily,  is  not  the  law. 

In  Chicago,  R.  I.  &  P.  E.  Co.  v.  Taylor,  —  Okla,  — ,  192 
Pac.  349,  353,  it  is  said: 

"It  has  been  said  that  'the  police  power  is  that  inherent  sov- 
ereignty which  it  is  the  right  and  duty  of  the  government  or  its 
agents  to  exercise,  whenever  public  policy  [in  a  broad  sense] 
demands,  for  the  benefit  of  society  at  large,  regulations  to  guard 
its  morals,  safety,  health,  order,  or  to  insure  in  any  respect  such 
economic  conditions  as  an  advancing  civilization  of  a  highly 
complex  character  requires.'  .  .  .  The  police  power  is  an 
attribute  of  sovereignty,  and  exists  without  reservation^  in  the 
Coiistitiiiion,  being  founded  on  the  duty  of  the  state  to  protect 
its  citizens  and  provide  for  the  safety  and  good  order  of  society.'^ 
(Italics  ours.) 

In  the  course  of  the  opinion,  in  the  case  referred  to,  it  is  fur- 
ther said: 

"As  neither  the  state  nor  the  municipality  can  surrender  by 
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contract  the  governmental  power  to  guard  the  safety,  morals, 
health,  and  good  order  of  society,  a  contract  purporting  to  do 
so  is  void  ab  initio,  and*being  void,  it  is  impossible  to  speak  of 
laws  in  conflict  with  its  terms  as  impairing  the  obligations  of  a 
contract/' 

In  the  case  of  Producers  Transp.  Co.  v.  Eailroad  Commis- 
sion, 251  U.  S.  228,  P.U.R.1920C,  574,  578,  64  L.  ed.  239,  40 
Sup.  Ct.  Rep.  131,  the  Supreme  Court  of  the  United  States,  in 
considering  the  power  of  the  state  to  interfere  with  existing  eon- 
tracts,  in  the  course  of  the  opinion,  says : 

"That  some  of  the  contracts,  before  mentioned  were  entered 
into  before  the  statute  was  adopted  or  the  order  made  is  not  ma- 
terial. A  common  carrier  cannot  by  making  contracts  for  fu- 
ture transportation  or  by  mortgaging  its  property  or  pledging 
its  income  prevent  or  postpone  the  exertion  by  tlie  state  of  the 
power  to  regulate  the  carrier's  rates  and  practices." 

The  right  and  duty  of  the  state  to  regulate  the  rates  of  public 
utilities  in  the  public  interest  is  as  much  an  attribute  of  sov- 
ereignty or  of  government  as  are  the  things  enumerated  in  the 
excerpt  above  quoted  from  Chicago,  R.  I.  &  P.  R.  Co.  v.  Taylor, 
supra,  and  hence  comes  squarely  within  the  principle  there 
stated. 

In  .Winfield  v.  Public  Service  Commission,  187  Ind.  53, 
P.U.R1918B,  747,  753,  118  N.  E.  531,  the  supreme  court  of 
Indiana,  in  the  course  of  the  opinion,  after  stating  that  unless 
the  state  has  clearly  divested  itself  of  the  right  to  exercise  the 
police  power  to  regulate  rates,  held  that  the  state  may  "for  the 
public  good,  regulate  the  conduct  of  the  public  service  compan- 
ies," and  further  said: 

"Every,  charter  granted  by  the  state,  and  every  franchise, 
whether  granted  by  the  state  directly  or  by  the  municipality 
acting  as  agent  of  the  state,  is  granted  in  view  of  the  rules  above 
stated,  and  especially  in  contemplation  of  the  fact  that  unless 
the  state  has  in  the  charter  to  the  utility  company,  or  in  the 
authority  to  its  agent,  or  by  ratification,  abandoned  its  power  to 
80  regulate,  the  state's  power  is  by  implication  written  into  such 
contract;  and  therefore  the  state's  act  of  regulation,  within  the 
P.U.R.1921B. 
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limits  abonve  stated,  is  not  an  impairment  of  the  contract,  but 
lather  an  exercise  of  a  right  provided  in  the  contract." 

A  large  number  of  cases  are  cited. 

The  same  thought  is  expressed  in  a  different  way  by  the  su- 
preme court  of  Oregon  in  Woodbum  v.  Public  Service  Commis- 
sion, 82  Or.  114,  P.U.R.1917B,  967,  L.R.A.1917C,  98,  Ann. 
Cas.  1917E,  996,  161  Pac.  391,  as  follows: 

"If  a  telephone  company's  franchise  from  a  city,  limiting 
rates  to  be  charged,  is  deemed  a  contract,  the  mere  fact  that  it 
was  made  prior  to  the  enactment  of  the  Public  Utility  Act 
(Laws  1911,  p.  483),  and  before  the  state  attempted  to.  regulate 
such  rates,  does  not  debar  the  state  from  increasing  the  rates  as 
fixed  in  the  franchise,  because  when  the  state  exercises  its  police 
power,  it  does  not  work  any  impairment  of  obligation  of  the 
contract;  the  possibility  of  the  exercise  of  such  power  bieing  an 
implied  term  of  the  contract." 

It  will  be  observed  that  in  the  foregoing  case  although  the 
contract  was  entered  into  before  the  law  was  passed  yet  the  su- 
.  preme  court  of  Oregon  held  that  it  made  no  difference.  We 
remark  that  in  the  Constitution  of  Oregon  is  found  a  provision 
precisely  like  that  in  our  Constitution  respecting  the  impair- 
ment of  the  obligations  of  contracts.  (See  art.  1,  §  21,  Or. 
Const.) 

Nor  is  the  contention  that  there  is  a  difference  between  rates 
fixed  in  so-called  franchise  ordinances, and  those  fixed  in  ordi- 
nary contracts  tenable.  Indeed,  if  there  is  any  difference  at  all 
in  that  regard  it  should  be  in  favor  of  contracts  entered  into  in 
such  franchise  ordinances.  Franchise  ordinances,  so  far  as  con- 
tractual, are  precisely  like  other  contracts.  There  is  nothing  in 
either  our  Constitution  or  any  statute  whereby  the  state  has 
surrendered  its  right  to  regulate  the  rates  of  public  utilities  at 
any  time.  There  is,  therefore,  no  basis  for  the  foregoing  conten- 
tion, and  in  view  of  what  has  been  said  the  legislature  was  clear- 
ly within  its  rights  when  it  authorized  the  Commission  to  regu- 
late the  rates  and  charges  of  public  utilities  in  existing  contracts. 

We  remark  that  while  in  the  cases  we  have  quoted  from,  as 
well  as  in  many  others,  it  seems  to  be  assumed  that  the  state 
may  surrender  its  sovereign  or  governmental  right  and  power 
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to  regulate  rates,  yet,  in  view  that  that  question  is  loot  directly 
involved  now,  we  express  no  opinion  upon  it. 

It  is  also  contended  that  although  it  be  conceded  that  the 
Commission  had  the  power  to  change  the  rate  agreed  upon  in 
the  contract  in  question,  yet,  in  case  it  did  so,  it  had  no  power 
to  keep  in  force  all  other  obligations  of  the  contract  assumed  bv 
the  Smelting  Company.  Whether  in  changing  the  rates  agreed 
upon  in  a  contract  the  other  provisions  thereof  are  affected,  and, 
if  so,  to  what  extent,  is  not  involved  in  this  proceeding,  and  upon 
that  question  we  likewise  express  no  opinion. 

[4]  Kor  is  the  question  regarding  the  extent  the  rates  should 
be  modified  or  increased,  if.  at  all,  involved  here.  It  may  be, 
as  suggested  by  counsel,  that  the  Power  Company  is  demanding 
a  greater  increase  in  rates  than. it  is  entitled  to.  That  question, 
however,  is  still  pending  before  the  Commission  and  we  must 
assume  that  the  Commission  will  not  permit  the  Power  Company 
to  impose  upon  the  public  by  granting  it  the  right  to  charge  and 
collect  excessive  rates,  or  rates  that  are  higher  than  will  enable 
it  to  effectuate  the  purpose  for  which  it  is  created  and  to  ade- 
quately serve  the  public.  Xor  can  we  assume  that  the  Commis- 
sion will  permit  the  Power  Company  to  inflate  the  value  of  its 
properties  with  a  view  of  enabling  its  stockholders  to  realize 
large  profits  upon  their  stock.  All  of  these  matters  must  be  de- 
termined by  the  Commission,  and  in  discharging  its  duties  in 
that  regard,  in  view  of  the  abnormal  conditions  existing,  the 
greatest  care  must,  and  no  doubt  will,  be  exercised  to  prevent 
injury  to  the  public  or  to  the  public  utility. 

The  order  of  the  Commission  is,  therefore,  not  vulnerable  to 
the  objections  urged  against  it  and  should  be  affirmed.  Siich  is 
the  order.     Costs  to  be  paid  by  the  Smelting  Company. 

Note. — Discrimination  in  rates. 

Contracts  between  a  public  utility  and  certain  of  its  steam-heating 
consumers  which  provide  for  a  special  low  rate  for  steam  service  in 
consideration  of  the  consumer  also  taking  electric  service  from  the 
utilit}%  are  discriminatory,  and  in  violation  of  the  California  Pub- 
lic Utilities  Act.  Be  Great  Western  Power  Co.  (Cal.)  Decision 
No.  7575,  Application  Xo.  5177,  May  17,  1920. 

In  Re  Novate  Utilities  Co.  Decision  Xo.  8081,  Application  No. 
5372,  September  13,  1920,  the  CaUfornia  Commission  refused  to 
P.U.R.1921B. 
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permit  a  telephone  company  to  impose'  a  line  charge  of  10  cents  on 
incoming  calls,  it  being  held  that  if  such  application  was  granted 
the  rates  on  messages  from  outside  points  would  be  in  excess  of 
the  rate  on  messages  in  the  opposite  direction,  this  being  a  discrim- 
ination which  could  not  be  permitted. 

In  Be  Mt.  Vfernon  AVater  Works  Co.  No.  5031,  August  27,  1920, 
the  Indiana  Commission  said:  "The  evidence  reveals  that  petition- 
er furnishes  free  service  to  seventeen  patrons;  that  these  free  pa- 
trons include  the  city  building,  churches,  schools,  and  others;  and 
that  if  the  service  so  furnished  were  billed  at  regular  rates,  it  would 
be  in  excess  of  $1,928  per  annum;  but  that  if  such  patrons  were 
placed  on  metered  rates  they  would  economize  and  materially  re- 
duce this  estimate.  The  evidence  also  shows  that  the  Mt.  Vernon 
Water  Works  Company  duly  surrendered  its  franchise  on  June  29, 
1917  under  §  101  of  the  Public  Service  Commission  Act.  Section 
112  of  the  Public  Service  Commission  Act,  as  originally  enacted, 
prohibited  any  public  utility  from  receiving  a  greater  or  less  com- 
pensation for  any  service  than  it  charges  or  receives  from  any  other 
person,  firm  or  corporation  for  a  like  and  contemporaneous  service. 
This  provision  of  the  law  clfearly  makes  illegal  any  free  service.  The 
legislature  of  1919  added  to  this  section  a  provision  that  nothing 
in  the  act  should  be  construed  to  prohibit  any  public  utility  from 
supplying  free  service  to  any  municipality  or  agency  thereof,  and 
also  that  it  should  be  the  duty  of  any  utility  operating  under  a 
f i-anchise  requiring  free  service  to  the  city,  or  which  had  surrendered 
for  an  indeterminate  permit,  a  franchise  requiring  free  service  to 
the  city,  to  furnish*  such  free  service  to  the  city  or  agency  until 
such  time  as  the  franchise  had  expired  had  it  not  been  surrendered. 

The  Commission  proceeded  to  enforce  this  amendment.  The 
order  of  the  Commission  was  appealed  from  in  the  case  of  the 
Greensburg  Water  Co.  v.  Lewis,  —  Ind.  — ,  P.U.R.1921A,  96,  128 
X.  E.  103,  wherein  the  supreme  court  of  Indiana  ruled  that  in  so 
far  as  the  amendment  of  1919  attempted  to  re-establish  some  .of 
the  terms  of  the  surrendered  franchise  which  were  burdensome  on 
the  utility  and  to  enforce  such  terms  against  the  utility  without 
its  consent,  the  amendment  impaired  the  obligations  of  contract 
and  was  unconstitutional  and  void.  Since  the  decision  of  the  su- 
preme court,  the  legislature  has  met  in  special  session  and  has  not 
passed  any  legislation  affecting  the  matter  of  free  service.  The 
Commission  has  no  option.  It  was  created  to  administer  the  law. 
It  must  hold  that  the  free  service  rendered  to  municipalities  in  ac- 
cordance with  the  terms  of  a  franchise  which  has  been  surrendered 
for  an  indeterminate  permit,  is  unlawful  and  in  violation  of  §  112 
of  the  Public  Service  Commission  Act,  and  that  free  service  of  any 
character,  under  the  facts  presented  in  this  case,  must  be  discon- 
tinued forthwith/' 
P.U.R.1921B. 
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In  Ee  Otterbein  Teleph.  Co.  No.  5281,  October  29,  1920,  the 
Indiana  Commission,  in  speaking  of  telephone  rates,  said:  "All 
telephones,  business,  residence,  single,  and  party  lines  are  charged 
the  same  amount.  The  most  inequitable  feature  of  the  rate  struc- 
ture is  that  the  subscribers  on  rural  party  lines  are  charged  as  much 
as  rural  subscribers  who  have  an  individual  line  running  as  far  as 
two  and  one-half  or  three  miles  from  the  exchange.  In  other 
words,  some  subscribers  get  individual  service  for  the  same  price 
tliat  a  subscriber  on  a  twelve-party  line  gets.  This  is  clearly  in- 
equitable, and  should  be  corrected  at  once." 

In  Be  Odon  &  M.  Twp.  Teleph.  Co.  No.  5752,  December  31, 
1920,  it  was  held  that  §  114  of  the  Public  Service  Commission 
Act  of  Indiana  makes  unlawful  a  lower  or  different  rate  to  stock- 
holders than  that  charged  to  other  subscribers. 

In  the  same  ease  the  Commission  held  that  §  113  of  the  Public 
Service  Commission  Act  prohibits  the  charging  of  a  lower  rate  to 
any  person  in  consideration  of  his  furnishing  part  of  the  facilities 
incident  to  the  service,  but  permits  the  rental  by  the  utility  of  such 
facilities. 

|n  Ee  Lafayette  Teleph.  Co.  U-F-307,  P.  S.  C.  Or.  Order  No, 
656,  October  11,  1920,  the  Oregon  Commission  held  that  a  differ- 
ential rate  of  50  cents  per  month  per  subscriber  whose  business  and 
residence  telephones  were  on  the  same  line,  was  discriminatory  and 
should  be  discontinued. 

In  Ee  Worthing  Electric  Co.  Order  Xo.  3952,  August  23,  1920, 
the  South  Dakota  Commission  held  that  as  subscribers  who  receive 
individual  or  main  line  service  enjoy  a  better  tlass  of  service  than 
subscribers  who  receive  service  from  party  lines,  the  practice  of 
charging  the  same  rates  for  the  inferior  class  of  service  is  discrim- 
inatory. 

In  Ee  lola  Light,  Power  &  Mfg.  Co.  11-1945,  July  29,  1920,  the 
Wisconsin  Commission  said:  "The  law  permits  classifications  and 
allows  a  difference  in  rates  where  there  is  a  difference  in  the  cost  of 
service,  and  the  rates  are  adjusted  thereto.  Utilities  supplying 
fehort  term  or  temporary  service,  covering  three  to  six  months,  are 
justified  in  securing  for  that  service  sufficient  revenue  to  cover 
those  continuous  fixed  charges  which  accrue  to  the  plant  because 
of  the  facilities  devoted  to  the  power  customer  and  which  the  util- 
ity maintains  the  year  around.  These  charges  go. on  whether  a 
greater  or  lesser  amount  of  product  is  being  consumed,  and  are 
required  as  much  for  premises  which  use  energ}-  only  during  some 
part  of  each  year,  and  must  be  served  when  occupied,  as  for  those 
premises  which  are  open  and  supplied  throughout  the  year.  The 
short  term  consumer,  therefore,  receives  service  of  a  special  char- 
acter and  as  a  consequence  his  rate  should  be  special  and  adapted 
to  such  service  in  order  not  to  raise  the  presumption  of  discrimin- 
P.U.1?.1921B. 
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atioD.  In  this  case  the  company  is  obliged  to  maintain  a  plant  in 
order  to  carry,  during  a  few  months  of  the  year,  the  power  load  of 
the  greater  number  of  its  power  customers.  This  temporary  service 
is  beneficial  to  the  customer  because  it  enables  him  to  shift  the 
most  expensive  part  of  his  load  upon  the  company  and  the  com- 
pany's power  business  is  not  as  desirable  as  it  would  be  if  all  cus- 
tomers were  year  around  users.  Rates  have  been  established  in  a 
great  many  instances  covering  sliort  term  meter  service  such  as  is 
being  supplied  by  the  lola  Light,  Power  &  Manufacturing  Company 
to  a  large  number  of  its  power  consumers/' 

In  Re  Scandinavia  Teleph.  Co.  U-2028,  September  14,  1920,  the 
Wisconsin  Commission  said:  *'The  policy  of  the  company  has  been 
to  offer  a  different  rate  to  stockholders  than  to  nonstockholders  and 
in  this  respect  this  company's  position  has  been  by  no  means  unique. 
However,  under  the  terms  of  the  Public  Utility  Law  such  a  policy 
constitutes  a  discrimination  and  should  be  discontinued.  If  the 
stockholder  is  to  have  a  benefit  from  his  interest  in  the  corporation, 
it  must  come  in  the  form  of  a  dividend  to  be  declared  by  the  BoarJ 
of  Directors  and  paid  out  of  surplus  earnings  of  the  company  rath- 
er than  in  the  form  of  a  lower  rate  for  service  granted  to  him.  In 
many  cases,  the  differences  between  rates  to  stockholders  and  non- 
stockholders have  not  in  and  of  themselves  been  particularly  serious 
but  in  view  of  the  provision  of  the  law  the  Commission  must  hold 
that  such  a  rate  cannot  be  approved.  Similarly  the  law  prohibits 
a  different  rate  being  charged  to  parties  who  own  their  telephone 
instruments  than. is  charged  to  parties  for  whom  the  company  fur- 
nishes instruments,  although  the  company  may  pay  a  proper  rental 
to  parties  who  furnish  their  own  instruments.'* 


CALIFORNIA  RAILROAD  COMMISSION. 

BE  COLBEEG  MOTOR  BOATS. 

[Application  No.  6142.] 

BE  DELTA  TBANSPOETATION  COMPANY. 

[Application  No.  6169.] 

[Decision  No.  8374.] 

Return  —  Betisonahleneas  —  Duplication  of  facilities  —  Boat  service. 

The  public  should  not  be  required  to  pay  rates  providing  an  ade- 
quate return  upon  duplication  of  facilities  caused  by  competing  boat 
lines. 

[November  26,  1920.] 
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Application  for  increased  rates  for  motor  boat  service;  in- 
creased rates  authorized. 

Appearances :  Chickering  and  Gregory,  by  W.  C.  Fox,  for  Col- 
berg  Motor  Boats;  Sanborn  and  Roehl,  by  H.  H.  Sanborn,  for 
Delta  Transportation  Company. 

By  the  Commission :  Applicants  herein  are  common  earners 
of  freight  and  passengers  between  Stockton  and  points  on  the  San 
Joaquin,  Sacramento,  Mokelumne,  Old  and  Middle  rivers  and 
their  tributaries,  the  freight  representing  20  per  cent  and  the 
passenger  80  per  cent  of  this  business.  The  service  is  more  or 
less  specialized,  having  been  established  and  developed  primarily 
to  meet  the  demands  of  local  growers  and  shippers  for  transporta- 
tion of  men  and  supplies  in  the  so-called  San  Joaquin  Delta  Dis- 
trict. 

Prior  to  1918,  Colberg  Motor  Boats  was  practically  the  only 
carrier  of  passengers  and  freight  between  the  numerous  landing?, 
the  exception  being  an  occasioned  individual  carrier  competing 
for  a  time,  but,  for  one  reason  or  another,  failing  to  maintain  a 
permanent  service.  ' 

The  Colberg  service  has  grown  from  one  small  boat,  operated 
in  1898,  to  the  present  fleet  of  thirteen  carrying  vessels  and  fonr 
arks,  the  latter  conveniently  stationed  and  used  for  commissary 
and  sleeping  quarters.  These  properties,  together  with  other 
necessary  equipment  in  use,  have,  it  is  claimed,  a  reproduction 
value  of  $112,175. 

About  August,  1918,  Delta  Transportation  Company,  with  a 
fleet  of  six  new  vessels  designed  for  fast  express  and  passenger 
service  and  equipped  with  modern  machinery  and  high  power  en- 
gines, inaugurated  a  competitive  and  more  extended  service  ma- 
terially affecting  the  revenues  of  the  older  utility,  but  not  suf- 
ficiently strong  to  force  competition  from  the  field  or  attract  to  it- 
self the  major  portion  of  the  business.  This  carrier  now  has  seven 
vessels  in  commission,  including  two  under  lease,  one  of  the  origi- 
nal six  having  been  destroyed  by  fire  in  1919.  The  five  remainins: 
boats  owned  by  the  company  have  a  passenger  carrying  capacity 
of  100  each,  and  represent  an  alleged  total  outlay  of  $90,000.  - 

Although  the  record  shows  that  the  service  of  Delta  Transpor- 
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tation  Company  was  established  in  August,  1918,  its  tariffs  were 
not  filed  with  the  railroad  Commission  until  April,  1919. 
Whether  the  rates  and  fares  carried  in  the  existing  schedules^  of 
this  company  are  identical  with  those  in  effect  between  August, 
1918,  and  April,  1919,  does  not  appear  from  the  facts  developed. 
Passenger  schedules  filed  by  Colberg  Motor  Boats  in  December, 
1912,  are  still  in  effect.  Substantially  the  same  passenger  fares 
were  filed  by  Delta  Transportation  Company  in  1919.  The  pres- 
ent freight  rates  of  applicants  differ  materially.  In  a*  total  of 
64  commodity  items  carried  in  the  tariffs  of  both  companies,  rates 
applicable  to  30  are  identical ;  in  22  instances  the  Colberg  rates 
are  higher,  and  in  12  cases  lower  than  those  of  the  Delta  com- 
pany. On  some  important  commodities  the  difference  in  rates 
of  the  two  carriers,  for  practically  identical  service  ranges  as 
high  as  100  per  cent.  Colberg  Motor  Boats  charges  25  cents  per 
100  pounds  for  seeds  in  sacks;  Delta  Transportation  Company 
50  cents  for  the  same  service,  while  both  carriers  ask  the  Com- 
mission to  authorize  a  rate  of  $1.50"  per  100  pounds.  Under  the 
Colberg  tariff,  bread  in  packages  weighing  2(J  pounds  or  less  car- 
ries a  rate  of  20  cents  per  package ;  the  Delta  Company  charges 
10  cents  for  this  service,  and,  again,  both  utilities  request  an  in- 
crease on  this  commodity  to  50  cents  per  package.  These  ex- 
amples are  cited  to  show  the  extremes  existing  in  the  present  rate 
adjustment. 

It  is  proposed  in  the  applications  to  establish  a  system  of  rates 
and  fares  that  will  meet  increases  in  operating  costs  and  reduce 
the  existing  deficits.  A  check  of  the  exhibits  submitted  with  the 
applications  shows  that  the  new  passenger  rates,  would,  if  author- 
ized, be  100  per  cent  higher  than  fares  now  in  effect  over  the 
principal  routes;  in  other  instances  the  increase  would  be  from 
50  to  200  per  cent  above  existing  fares.  The  proposed  freight 
rates  carry  even  higher  percentages  of  increase,  being  in  the  main 
100  per  cent,  but  in  a  few  instances  are  400  per  cent  above  pres- 
ent rates. 

A  hearing  on  the  applications  was  held  at  San  Francisco  on 
October  11,  1920,  a  number  of  witnesses  testifying  as  to  in- 
creased operating  costs  which  have  developed  from  time  to  time. 
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These  increases  related  chiefly  to  fuel  and  labor,  the  former  hav- 
ing been  purchased  prior  to  1920,  in  the  form  of  distillate,  at  11 
cents  to  12  cents  per  gallon,  whereas  the  present  cost  per  gallon 
in  the  form  of  gasoline,  is  27  cents.  Considerable  irregularity  in 
the  matter  of  wages  paid  to  employees  was  indicated  by  the  testi- 
mony, but  where  certainty  as  to  time  and  amount  of  increases 
could  be  fixed  by  wtinesses,  they  appeared  as  follows: 


Master  mechanic,  per  month  . . 
Captains  of  vessels,  per  month 

Machinist,  per  day   

Boat  labor,  per  day   


1919. 


1920. 


$175.00 

$225.00 

150.00 

175.00 

8.00 

7.00 

6.50 

7.50 

The  Colberg  Motor  Bo'ats  is  a  fictitious  name,  and  the  prop- 
erty is  owned  and  operated  by  a  partnership  consisting  of  \V.  C. 
Colberg  and  Henry  Colberg  of  Stockton.  This  partnership  also 
operates  a  shipyard,  and  in  the  past  years  no  comprehensive  sys- 
tem of  bookeeping  has  been  maintained  separating  the  utility 
from  the  nonutility  business,  the  result  being  that  the  annual  re- 
ports filed  with  this  Commission  are  not  a  true  presentation  of 
the  actual  profits  or  losses  sustained  by  the  boat  line  common  car- 
rier. In  order  to  have  a  better  understanding  of  the  results  of 
this  applicant,  the  Commission  had  its  auditing  department  make 
a  check  of  the  books  of  the  company,  beginning  with  the  year 
1917.  This  audit,  from  the  best  data  available,  showed  that 
without  any  allowances  for  depreciation  or  return  on  investment 
that  the  boats  earned  a  profit  of  $17,191.01  in  1917;  $3,923.61 
in  1918;  $7,813.54  in  1919,  and  a  loss  of  $7,220.90  in  the  first 
six  months  of  1920,  or  a  total  operating  profit  for  the  three  and 
one-half  year  period  of  $21,707.26.  The  claimed  depreciation 
during  this  time  was  $24,596.66,  creating  an  actual  loss  of 
$2,889.40  during  this  three  and  one-half  year  period.  The  com- 
pany has  no  bonded  or  other  form  of  indebtedness  and  the  deduc- 
tions, therefore,  did  not  include  any  return  whatever  for  interest 
on  investment. 

Using  the  actual  results  for  the  first  six  months  and  estimated 

for  the  second  six  months  of  the  year,  the  company  will  operate  at 

a  loss  of  approximately  $20,000  under  the  rates  now  in  effect, 
P.U.R.1921B. 
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The  boats  are  being  operated  at  about  50  per  cent  of  their 
capacity,  run  on  regular  schedule,  and  there  are  from  two  to 
three  boats  in  reserve  to  be  used  in  case  of  emergency.  The  com- 
pany sets  forth  in  its  application  that  the  original  cost  of  all 
equipment  was  $83,375  and  that  the  present  estimated  repro- 
duction value,  as  heretofore  stated,  is  placed  at  $112,175.  The 
company  owns  no  real  estate  or  buildings,  its  entire  investment 
being  in  boats  and  arks.  It  seems  apparent  that  had  the  opera- 
tion of  the  boats  been  entirely  independent  of  the  shipyards,  and 
correct  account  system  kept  by  the  partners,  that  the  service  to 
the  public  would  have  been  materially  curtailed  following  entry 
of  the  competing  carrier  into  the  field. 

The  Delta  Transportation  Company  failed  to  file  any  reports 
with  this  Commission,  the  only  operating  data  available  fur- 
nished by  the  company  is  in  the  form  of  exhibits  submitted  at 
the  hearing.  The  exhibijts  indicate  a  disastrous  beginning  in 
August,  1918,  and  show  an  operating  loss  during  the  first  five 
months  of  operation,  August  to  December,  1918,  of  $4,664.03. 
For  the  year  ending  December  31,  1919,  there  was  a  loss  of 
$30,536.62  and  for  the  eight  months  of  1920  the  loss  was  $22,- 
506.89,  or  a  total  loss  since  the  beginning  of  operations  on  Au- 
gust 1,  1918,  of  $57,747.54,  and  this  loss  does  not  include  any 
depreciation  or  return  upon  investment. 

Under  the  proposed  rates,  this  applicant  estimates  that  a  total 
of*  $23,804.97  additional  revenue  would  have  been  realized  for 
the  first  eight  months  of  1920  but  that  such  additional  amount 
less  marine  insurance  and  a  return  upon  the  investment,  exclu- 
sive of  depreciation,  would  still  be  $9,475.25  less  than  sufficient 
to  give  a  full  return  upon  the  property  investment  and  provide 
for  the  necessary  depreciation.  A  check  of  the  books  of  this  ap- 
plicant was  also  made  by  our  auditing  department,  and  while  the 
segregated  amounts  differ  somewhat  from  the  exhibits  filed,  the 
final  net  result  is  practically  the  same  and  it  will  therefore  be  un- 
necessary to  enter  into  all  of  the  details  of  income  and  expenses. 
At  no  time  since  the  commencement  of  operation  in  1918  have 
the  boats  of  this  line  operated  at  a  profit.  In  the  year  1919,  there 
was  a  strike  of  the  boat  employees  and  no  service  was  rendered 

P.U.R.1921B. 
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during  August  and  September.  Partial  service  was  resumed  in 
October  but  only  a  limited  number  of  boats  were  operated  until 
January  1,  1920,  when  the  strike  was  settled  and  regular  service 
resumed,  but  even  had  this  strike  not  occurred,  the  operations 
would  not  have  been  profitable.  The  boats  of  this  company  are 
like  those  of  Colberg,  only  carrying  a  small  percentage  of  their 
capacity. 

The  services  rendered  by  the  two  applicants  is  essentially  for 
the  carrying  of  passengers,  the  freight  handled  is  in  limited  quan- 
tity, and  represents  only  about  20  per  cent  of  the  total  revenue. 

Here  we  have  one  utility  voluntarily  going  into  a  field  well 
served  by  a  similar  utility  at  rates  satisfactory  to  both  itself  and 
its  patrons,  as  indicated  by  affirmative  testimony,  by  the  absence 
of  complaints,  and  by  its  hitherto  profitable  operations. 

This  Commission  is  asked  to  untangle  a  traffic  situation  which 
it  was  unable  by  reason  of  limitations-  of  the  law  to  prevent,  and 
to  authorize  a  system  of  rates  guaranteeing  a  reasonable  return 
on  the  duplicate  investments.  The  testimony,  the  exhibits,  and 
the  reports  made  by  our  accountants,  indicate  quite  clearly  that 
the  service  could  be  given  to  the  public  by  one  operating  company 
with  rates  but  slightly  in  excess  of  those  now  in  effect,  resulting 
in  a  profit  to  the  one  organization.  It  is  also  clear  to  the  Conunis- 
&ion  that  two  companies  cannot  be  properly  maintained  even  at 
the  excessive  rates  demanded  in  these  applications,  it  being  free- 
ly admitted  by  the  Delta  company  that  if  the  same  volume  of 
business  moved  at  the  increased  rates  as  was  handled  under  the 
rates  now  in  effect  by  it,  that  it  would  still  be  operating  at  a 
heavy  loss.    The  same  situation  is  true  of  the  Colberg  boats. 

In  Case  Xo.  534,  etc.,  Decision  No.  1778,  September  4,  1914, 
(5  Cal.  E.  C.  E.  pp.  361,  366)  the  Commission  employed  the 
following  language : 

"Two  competing  lines  driving  down  the  rates  to  a  point  lower 
than  would  otherwise  exist  now  apply  to  this  Commission  for  an 
increase  in  rates  on  the  ground  that  the  duplication  of  facilities 
on  the  San  Joaquin  river  has  made  it  impossible  for  either  line 
to  secure  sufficient  traffic  to  make  its  business  profitable.  Hence, 
the  rates  of  both  lines  must  be  increased  and  the  measure  of  the 
P.U.R.1921B. 
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increase  is  dttennined  by  the  alleged  losses  of  tlie  two  li^es.  I 
assume  if  a  third  line  should  enter  this  transportation  field  and 
thereby  further  divide  the  business,  that  it  would  be  urged  that 
the  still  less  heavily  laden  crafts  should  be  permitted  to  raise 
their  rates  still  more  because  of  the  unnecessary  additional  in- 
vestment. The  situation  here  presented  gives  us  both  the  evils 
of  monopoly  and  the  evils  of  competition  with  none  of  the  ad- 
vantages of  either.  A  single  set  of  facilities  in  a  natural  monopo- 
ly field  tends  to  reduce  to  the  minimum  the  amount  of  the  invest- 
ment upon  which  an  earning  shall  be  allowed,  and,  likewise,  tends 
to  work  to  capacity  the  facilities  devoted  to  the  business.  Un- 
regulated, however,  the  agency  in  control  of  such  a  single  set  of 
facilities  tends  to  take  all  it  can  get  from  its  patrons.  On  the 
other  hand,  duplication  of  facilities,  when  actual  competition 
exists,  tends  to  induce  those  in  control  of  such  facilities  to  take 
the  minimum  which  it  is  necessary  for  them  to  secure  and  still 
carry  on  the  business.  In  the  case  before  us,  however,  we  have 
the  admitted  duplication  entailing  the  use  of  surplus  facilities 
and  the  wAking  of  these  boats  at  much  less  than  maximum  ca- 
pacity and  still  we  are  asked  to  raise  these  rates  and  impose  upon 
the  public  the  burden  which  is  necessary  to  pay  an  earning  upon 
the  entire  property.  The  public  cannot  be  expected  to  accept  the 
*  evils  both  of  competition  and  monopoly  and  even  though  it  ap- 
peared here  that,  by  reason  of  the  working  of  these  boats  at  a  less 
than  maximum  efficiency,  an  adequate  earning  were  not  pro-, 
duced,  it  would  not  be  necessary  for  public  authority,  under  well 
established  principles,  to  permit  an  increase,  because  it  is  the  rule 
that  the  public  may  not  be  required  to  give  a  return  upon  facili- 
ties that  are  not  necessary  in  the  service  of  such  public.^' 

We  believe  the  conclusion  reached  in  the  case  referred  to  is 
sound  and  should  not  be  deviated  from. 

It  was  admittedly  impossible,  even  under  the  numerous  in- 
creases proposed,  for  applicants  to  operate  the  competing  vessels 
at  a  profit  and  set  up  proper  depreciation  for  retired  worn  out 
equipment. 
It  is  our  conclusion  that  the  application  should  be  denied  in  as 
far  as  the  granting  of  the  specific  schedule  of  rates  is  concerned. 
P.U.R.1921B.  _      _ 
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We  are,  however,  of  the  opinion  that  the  increase  in  operating 
expenses  justifies  an  increase  in  the  rates  now  in  effect  and  the 
applicants  will  be  authorized  by  appropriate  order  to  increase  the 
rates  by  25  per  cent,  using  the  tariffs,  both  freight  and  passenger, 
of  the  Colberg  Motor  Boats,  as  a  basis.  In  making  the  rates,  the 
same  will  be  rounded  out  to  the  next  full  cent.  Applicants  may 
also  cancel  the  rates  and  routes  over  which  no  traffic  is  being 
handled. 
T'.U.R.1921B. 
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ABAMDOlllCElfT. 

Constitutional  rights  of  purchaser  at  a  foreclosure  sale  not  violated  hj 
exclusion  from  decree  of  words  authorizing  dismantling  of  a  rail- 
road, see  CoNSTiTtTTiONAL  Law,  3* 

ABAMDOHMEHT  OF  SERVICE. 

See  SicBvici:,  21-27. 

ABHORJCAI.  EOOHOMIC  COMDITIOKS. 

Emergency  created  by  falling  prices,  see  Rctubn,  61. 

Duty  of  public  utility  to  secure  necessary  funds  for  extensions  and  im- 
provements, notwithstanding  abnormal  economic  conditions,  see 
Service,  'lO. 

Standard  rate  should  be  temporary  in  the  midst  of  unstable  and  unprec- 
edented operating  costs,  see  Kates,  33. 

Unusually  high  maintenance  charges  considered  in  estimating  operat- 
ing expenses  of  an  elevated  railway,  see  Return,  5. 

Period  of  prevailing  prices  considered  in  estimating  coal  expenses  of  an 
electric  utility,  see  Retubx,  6. 

Consideration  of  abnormal  economic  conditions  in  estimating  operating 
expenses  of  a  gas  company,  see  Return,  7. 

Large  cash  surplus  acciunulated  during  prosperous  years  as  offset  for 
operating  loss  during  lean  years,  see  Return,  43. 

Effect  of  economic  readjustments  on  reasonableness  of  elevated  rail- 
way fares,  see  Return,  46. 

Refusal  of  increased  rate  on  assumption  that  high  wage  scale  would 
continue,  see  Return,  47. 

Refusal  of  increase  in  street  railway  rates  in  face  of  declining  costs,  see 
Return,  48,  49. 

Conditions  under  which  depreciated  dollar  not  considered  in  a  rate 
proceeding,  see  Re^turn,  53. 

Return  during  abnormal  conditions,  see  Return,  57-62. 

Rate  requirements  during  abnormal  economic  conditions,  see  Retubn. 
59. 

Allowance  of  interest  amountingf  to  8}  per  cent  annum  on  notes  issued 
to  refund  a  series  of  notes  falling  due,  see  SBCURirr  Issues,  6. 

Impropriety  of  basing  reproduction  value  on  present-day  high  abnor- 
mal prices,  see  Valuation,  14. 

Unfairness  of  valuation  based  on  abnormally  high  prices,  see  Valua- 
tion, 15. 

AOOOUMTUfO. 

Annual  payment  for  plant  betterment  and  extensions  as  legitimate  dur- 
ing emergency  but  to  be  carried  separately,  see  RittubNi  9« 
P.U.R.1921B.  55  M5 
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ACCOUNTING— continued. 

Depreciation  reserve  of  natural  gas  company  transferred  to  capital  ac- 
count as  no  part  of  rate  base,  see  Valuation,  23. 

ACCRUED   DEPRECIATION. 

Consideration  of  accrued  depreciation  in  a  valuation  proceeding,  me 
Valuation,  21-27. 

ACTIONS. 

Lack  of  right  to  appeal  from  order  granting  right  to  sue  upon  repara- 
tion claim,  see  Appeal  and  Review,  2. 

Lack  of  right  of  intervention  on  appeal  by  party  whose  only  interest 
arose  out  of  equity  of  redemption,  expiring  before  docketing  of 
cases,  see  Appeal  and  Kevibw,  5. 

Injunction  pending  a  trial  of  an  action  to  determine  whether  nUea 
are  confiscatory,  see  Injunction,  1. 

Admissibility  in  a  damage  action  of  a  rule  prohibiting  a  gas  company 
from  discontinuing  service  if  a  consumer  deposits  the  amount 
of  a  disputed  bill,  see  Payment,  6. 

ADDITIONS  AND  BETTERMENTS. 

Duty  of  public  utility  to  seciu-e  necessary  funds  for  extensions  and  im- 
provements, notwithstanding  abnormal  economic  conditions*  aee 
SiSVICE,   10. 

ADEQUACY  OF  SERVICE. 

See  Sebvice,  7,  8. 

ADEQUATE  CONSIDERATION. 

Power  of  Utah  Commission  to  modify  rates  not  founded  on  adequate 
consideration,  see  Discrimination,  2. 

Meaning  of  ''adequate  consideration"  under  Utah  statutes,  see  Dis- 
crimination, 7,  8. 

AMBIGUITY. 

Ambiguous  clause  in  rate  schedule,  see  Kates,  18,  20. 

AMORTIZATION. 

Amortization  of  expenses  of  valuation,  see  Return,  10. 

Axmiuil  allowance  for  amortization  of  depletion  of  capital  of  a  natural 

gas  company,  see  Return,  19. 
Amortization  of  depreciated  cost  of  replaced  production  equipment^  av* 

Return,  22. 
Disallowance  for  amortization  of  wearing  value  of  natural  gas  plant. 

see  Valuation,  24. 

AMORTIZATION  FUND. 

Amortization  fund  for  reuewala  and  replacements  as  not  a  part  of 
capital,  see  Valuation,  40. 
P.U,R.1021B. 
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APPEAIi  AND  REVIEW. 

1.  Review  of  Contmiaslon  orders  generally ,  1» 
II.  "What  orders  are  appeaUible,  2,  3. 
in.  Conclusiveness  of  orders  of  Commission,  4.  • 
rv.  Parties  on  appeal,  5. 

1.  Review  of  Commission  orders  generally. 

Certiorari  as  proper  remedy  to  review  judgment  of  state  court  granting  pro* 

hibition,  see  Certiobabi,  1. 
Erroneous  decision  by  state  court  not  violating  Constitution,  as  not  calling 

for  reversal  by  Federal  Court,  see  Constitdtional  Law,  1. 

1.  A  party  is  entitled  to  a  special  finding  of  fact,  where  requested  at 
the  proper  time,  in  an  action  to  set  aside  an  order  of  the  Public  Service 
Commission.  Valparaiso  Lighting  Co.  v.  -€*uhlic  Service  Commission  ( Ind. 
Sup.  Ct.)  325. 

II.  TPAtt^  orders  are  appea taffte. 

Discussion  of  scope  of  review  of  Commission  orders  imder  §  86,  Wa^ 
ington  Laws  of  1911,  Rem.  Code  §  8626-86,  rendering  reviewable  proceed- 
ings before  the  Public  Service  Commission  to  recover  excessive  freight 
charges,  p.  28. 

2.  The  courts  will  not  review  the  merits  of  a  decision  by  a  Commis- 
sion merely  granting  a  shipper  the  right  to  sue  in  the  courts  to  recover 
upon  a  reparation  claim,  in  which  suit  the  decision  and  order  of  the  Com- 
mission is  only  prima  facie  evidence  of  the  facts  therein  stated.  State  ex 
rel.  Tacoma  E.  R.  Co.  v.  Public  Service  Commission   (Wash.  Sup.  Ct.)   22. 

3.  A  lighting  company  is  not  precluded  fr<mi  having  the  reasonablo- 
ness  and  validity  of  an  electric  rate  reviewed  by  the  courts  by  accepting  a 
gas  rate,  even  though  both  rates  were  established  in  the  same  order.  Val- 
paraiso Lighting  Co.  v.  Public  Service  Commission  (Ind.  Sup.  Ct.)  325. 

III.  Conclusiveness  of  orders  of  Commission* 

4.  A  question  regarding  the  extent  the  rates  of  a  public  utility  should 
be  modified  or  increased,  if  at  all,  is  for  the  Commission  to  decide  and  a 
court  will  not  assume  that  the  Commission  will  permit  a  power  company  to 
inflate  the  value  of  its  properties  with  a  view  to  enabling  its  stockholders  to 
realize  large  profits  upon  their  stock.  United  States  Smelting,  Refining  ir. 
Milling  Co.  v.  Utah  Power  &  Light  Oo.  (Utah  Sup.  Ct.)  837. 

IV.  Parties  on  appeal. 

5.  The  courts  will  not  entertain  jurisdiction  in  review  of  a  Commis- 
sion water  rate  proceeding  on  behalf  of  a  party  whose  only  interest  in 
ihe  rates  arose  out  of  an  equity  of  redemption  in  certain  lands,  which 
expired  before  the  case  was  docketed  by  the  Commission,  and  who  was 
a  nonresident;  especially  where  the  present  owner  is  satisfied  with  the 
charges.  Public  Utilities  Commission  ex  rel.  O'Neil  v.  Marseilles  Land 
&  Water  Power  Co.  (111.  Sup.  Ct.)  226. 

P.U.R.1021B. 
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APPORTIONMEKT. 

Apportionment  of  income  and  expenses  of  a  natural  gas  oompanj 
operating  in  two  states,  see  RsruBir,  55. 

Segregation  of  gas  department  of  a  gas  and  electric  utility  for  rate- 
making,  see  Hbtubn,  66. 

Discussion  of  yarious  methods  of  apportionment  of  expenses  between 
electric  and  steam-heating  departments  of  utility,  p.  448. 

1.  The  expenses  of  a  steam-heating  station  partly  used  by  the  electric 
department  of  the  utility,  were  apportioned,  two-thirds  to  the  heating  de- 
partment and  one-third  to  the  electric  department,  the  Commission  taking 
into  consideration  that  at  the  time  the  plant  was  put  in  operation  there  was 
a  decided  advantage  in  the  combined  operation  of  electric  and  heating 
utilities*    Re  Public  Service  Co.  (III.)  438. 

2.  An  apportionment  of  salaries  of  the  manager  and  general  office  force 
on  a  50  per  cent  basis  between  electric  and  telephone  utilities,  on  the  time 
employed  in  each  service,  was  held  reasonable.  Re  Eastern  Montana  Light 
&  P.  Co.  (Mont.)  568. 

APPRECIATIOH. 

Unreasonableness  of  rates  based  upon  investment  without  reference  to 
possible  appreciation,  see  RinruBN,  3. 

ARKAHSA8. 

Jurisdiction  of  Arkansas  Commission  over  telephone  rates,  see  Rates,  4. 
Jurisdiction  of  Arkansas  Conunission  to  require  construction  of  a  union 
passenger  station,  see  Sebvice,  32. 

ATTRACTION  OF  CAPITAI^ 

Allowance  of  return  of  8  per  cent  allowed  in  view  of  high  cost  of 
money,  see  Rettubn,  38. 

AirroMOBii^s. 

Automobile  service  company  as  not  constituting  a  public  utility,  see 
Public  Uthjties,  3. 

BANK  DISCOUHT. 

Interest  on  refunding  notes  as  amounting  to  a  bank  discount  basis,  see 
Sbcxtutt  Issues,  7. 

BETTBRBfEKTS. 

See  Additions  and  Bbttebments. 

BOAT  SERVICE. 

Public  not  required  to  pay  fair  return  on  duplicated  facilities  caused 
by  competing  boat  line,  see  Rbtubn,  45. 

BOKDS. 

See  Secuwtt  Issues. 
P.U.R.1921B. 
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BOOK  VALUE  OR  COST. 

ikdoption  of  inyestment  shown  by  books  as  fair  value  of  gas  company, 
see  Valuation,  11. 

Book  value  as  fairer  evidence  of  value  than  a  higher  value  placed  upon 
the  property  by  the  company's  expert  witnesses,  see  Valuation,  12. 

Book  cost  not  given  the  weight  of  reproduction  cost  new  less  deprecia- 
tion in  a  valiuition  proceeding,  see  Valuation,  13. 

BROKEBAOE. 

Requirement  that  overhead  expense  and  brokerage  fees  should  be  actual 
and  not  an  arbitrary  percentage  of  securities  sold,  see  Secubitt 
Issues,  5. 

BUILDIHOS. 

Cost  of  railway  buildings  on  leased  land  as  legitimate  investment  upon 
which  the  company  is  entitled  to  return,  see  Valuation,  51. 

BURDEN  OF  PROOF. 

See  Evidence. 

Doubts  as  to  the  value  of  property  must  be  resolved  against  utility  in 
rate  proceeding  on  failure  to  produce  evidence  in  respect  thereto,  see 
Valuatiox,  4. 

Evidence  of  present  value  not  to  be  ignored  in  a  rate  proceeding  not- 
withstanding stipulation  as  to  burden  of  proving  reasonableness  of 
proposed  rates,  see  Valuation,  6. 

CAUFORKIA. 

Right  of  ferry  company  to  begin  operations  without  Commission's  con- 
sent, see  PuBUO  Utiuties,  6. 

Lack  of  necessity  for  obtaining  consent  of  California  Commissicm  to 
install  water  meters,  see  Rates,  30. 

CAPITAI*. 

Capital  for  rebuilding  not  to  be  procured  through  increased  rates,  see 
Retubn,  30. 

Duty  of  public  utility  to  secure  necessary  funds  for  extensions  and  im- 
prbvements  notwithstanding  abnormal  economic  conditions,  see 
Service,  10. 

Burden  of  providing  necessary  capital  for  extensions,  see  Service,  18. 

Consideration  of  prices  in  valuing  property  installed  prior  and  subse- 
quent to  January  1,  1917,  see  Valuation,  18. 

Miscellaneous  items  chargeable  to  capital  in  a  valuation  proceeding,  see 
Valuation,  39-42. 

Deduction  of  amount  of  a  depreciation  reserve  reinvested  in  the  plant 
from  fixed  capital,  see  Valuation,  39. 

CERTIORARI. 

1.  A  writ  of  certiorari  is  the  proper  remedy  to  review  the  judgment 
of  a  state  court  in  granting  a  writ  of  prohibition,  which  might  violate  the 
14th   Amendment  of  the   Constitution  of  the  United  States.     Bullock  v. 
Florida  ex  rel.  Railroad  Commission  (U.  S.  Sup.  Ct.)  507. 
P.U.R.1921B. 
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CHARITABUB  IHSTITimOlf 8. 

Consideration  of  fruiehiae  proviBion  for  free  water  to  municipality  aaJ 
its  charitable  institutions,  see  Discrimination,  5. 

CITIES. 

See  Municipalities. 

COUXCTION. 

Impropriety  of  using  the  Commission's  name  in  collecting  bills,  see  Pay- 
ment, 1. 

OOUJ8IOK. 

Disallowance  of  increased  rates,  to  compensate  for  damages  due  to  rail- 
road's negligence,  see  Return,  16. 

COLORADO. 

Lack  of  Commission  jurisdiction  to  authorize  opening  of  street  acroait 
a  railroad,  see  Cbossings,  1. 

COMMERCE. 

See    INTEBSTATE    COMMEBCE. 

COMMISSIONS. 

Party  entitled  to  special  finding  of  fact  on  appeal  from  Commission  or. 
der,  see  Appeal  and  Review,  1. 

Presumption  that  Commission  did  not  allow  inflated  value  in  rate  pro- 
ceeding, see  Appeal  and  Review,  4. 

Regulation  of  rates  by  a  Commission  as  not  impairing  contract,  al- 
though modifying  rate  contract,  see.  Constitutional  Law,  4. 

Commission  as  not  prevented  by  discriminatory  contract  from  estab- 
lishing just  and  reasonable  rates,  see  Constitutional  Law,  5. 

Commission  jurisdiction  over  rates  as  not  limited  by  contract  betweoi 
municipality  and  utility,  see  Constitutional  Law,  6. 

Effect  of  provision  in  a  contract  of  sale  of  telephone  lines  prohibiting 
increased  charge  without  consent  of  the  vendor,  see  Constitution- 
al Law,  7.  - 

Iowa  Commission  without  jurisdiction  to  require  trains  to  stop  before 
crossing  interurban  tracks,  see  Crossings,  2. 

Commission's  power  to  fix  rates  as  not  precluding  courts  from  prevent- 
ing unlawful  discrimination,  see  Discrimination,  1. 

Power  of  Utah  Commission  to  modify  discriminatory  rate  contract,  aee 
Discrimination,  2,  3. 

Duty  of  Utah  Commission  to  investigate  discriminatory  practices,  sec 
Discrimination,  4. 

Consideration  of  franchise  provision  for  free  water  to  municipality  and 
its  charitable  institutions,  see  Discrimination,  5. 

Reduced  rate  for  transportation  of  school  children  by  a  state  ferry,  see 
Discrimination,  11. 

Direct  supervision  by  Conmission  during  gas  shortage,  tee  Naturai. 
Gas,  1. 
P.U.R.1921B. 
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Impropriety  of  using  the  Commission's  name  in  collecting  bills,  see 
Payment,  1. 

Denial  of  rehearing  of  application  for  establishment  of  telephone  rates 
notwithstanding  municipality  was  not  properly  represented,  see 
Pbocedube,  2. 

State  ferry  as  subject  to  Commission  control,  see  Public  Utilities,  2. 

Municipal  plant  as  not  subject  to  jurisdiction  of  Pennsylvania  Commis- 
sion, see  PuBUO  Utilities,  4. 

Jurisdiction  of  Indiana  Commission  over  telephone  companies  organized 
before  enactment  of  utility  statutes,  see  Public  Utilities,  6* 

Bight  of  ferry  company  to  begin  operations  without  Commission's  con- 
sent, see  Public  Utilities,  6. 

Court  order  requiring  service  without  discrimination,  as  noninterfer- 
ence with  power  of  Commission  to  fix  rates,  see  Rates,  2. 

Jurisdiction  of  Arkansas  Commission  over  telephone  rates,  see  Rates, 
4. 

Konapplicability  of  Illinois  2-Cent  Passenger  Fare  Law  to  elevated 
railroads,  see  Rates,  5. 

Effect  of  Massachusetts  sliding  scale  on  jurisdiction  of  the  Commission, 
see  Rates,  6. 

Authority  of  state  Commission  to  change  intrastate  railroad  rates  after 
return  of  railroads  from  Federal  control,  see  Rates,  7. 

Sole  power  of  state  of  South  Dakota  through  its  Commission  to  regulate 
utility  rates,  see  Rates,  9. 

Jurisdiction  of  New  York  Commission  over  railway  system  composed  of 
units  restricted  by  franchise,  see  Rates,  10. 

Nonwaiver  of  franchise  restriction  governing  street  railway  rates  by 
ordinances  and  consents,  see  Rates,  11. 

Necessity  for  application  to  New  York  Commission  for  increased  gas 
rates,  see  Rates,  21. 

Requirements  that  rate  schedule  for  rural  electric  ser\'ice  be  in  con- 
formity with  Commission's  uniform  rule  as  to  such  service,  see 
Rates,  36. 

Amortization  of  Commission  expenses  for  valuation,  see  Retubn,  10. 

Extent  of  Commission  power  over  utility  expenditures  for  salaries,  see 
Retubn,  11. 

Prohibition  of  increased  rates  by  way  of  service  charge  or  otherwise 
during  a  period  of  repose  fixed  by  Commission,  see  Return,  78. 

Railroad  company  incorporated  under  laws  of  a  sister  state  as  not 
public  utility  under  ^lichigan  Laws,  see  Security  Issues,  2. 

Question  whether  a  township  charge  for  permitting  a  gas  company  to 
cut  through  a  pavement  is  excessive,  as  one  for  the  courts  and  not 
for  the  Commission  to  decide,  see  Service,  1. 

Lack  of  power  of  Michigan  Commission  to  enforce  contract  with  refer- 
ence to  stoppage  of  trains,  see  Service,  2. 

Jurisdiction  of   Nevada   Commission   to  require   the  construction   and 
maintenance  of  connecting  tracks  together  with  interchange  service 
and  rates  therefor,  see  Service,  3. 
P.U.R,1921B. 
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Lack  of  CommiMioD  authority  over  utility  failing  to  fulfill  duty  to 
erect  poles  where  the  consent  of  private  owners  was  refused,  see 
Sebvice,  4. 

Jurisdiction  of  New  York  Commission  to  order  extension  of  serrice 
involving  construction  in  a  private  street,  see  Sebvicb,  5. 

Jurisdiction  of  Commission  over  purchasers  of  public  utility  proporty, 
see  Service,  6. 

Refusal  of  Commission  to  vary  extension  rules  to  comply  with  discrim- 
inative contract,  see  Service,  9. 

Disallowance  of  reduction  in  heat  content  of  gas  during  an  emergency  ex- 
cept when  authorized  by  Commission  representative,  see  Sebyice, 
30. 

Jurisdiction  of  Arkansas  Commission  to  require  the  construction  of 
union  passenger  station,  see  Service^  32. 

Consideration  of  evidence  concerping  the  present  value  of  a  gas  prop- 
erty rate  proceeding,  notwithstanding  stipulation  as  to  burden  of 
proving  reasonableness  of  proposed  rate,  see  Valuation,  6. 

1.  The  Iowa  Commission  has  jurisdiction  to  pass  upon  contitutional 
questions  only  in  extreme  cases,  if  ever.  Waterloo,  C.  F.  &  K.  R.  Co.  v. 
Illinois  C.  R.  Co.  (Iowa)  295. 

2.  The  Nebraska  Commission  has  no  jurisdiction  over  the  disposition  of 
moneys  received  by  an  irrigation  company  from  the  sale  of  additional  wa- 
ter rights.    Re  Cozad  Ditch  Co.   (Neb.)   385. 

3.  In  determining  the  reasonableness  of  rates,  the  Montana  Commission 
will  not  be  influenced  by  the  threat  of  a  city  to  discontinue  receiving  serv- 
ice if  rates  are  increased.    Re  Eastern  Montana  Light  &>  P.  Co.  (Mont.)  568. 

COMPEM8ATIOK. 

C<Hnpensation  of  officers  for  organization  services  as  not  to  be  based 
upon  success  in  selling  securities,  see  Retubx,  12. 

Stock  as  compensation  to  officer  for  past  services,  see  Secubity  Issues, 
4. 

COMPETITIOlf. 

See  MoKOP<MLT  and  Competition. 

Uniform  rate  necessary  to  prevent  a  disarrangement  of  service  in  the 
District  of  Columbia,  see  Return,  32. 

COMPETITOR. 

Discrimination  against  competitor  of  telegraph  company  granting  cred- 
it, see  Discrimination,  19. 

COMPUklNT. 

Duty  of  gas  company  to  investigate  complaints  of  overcharge,  see  Pay- 
ment, 5. 

Dismissal  of  complaint  alleging  failure  to  render  servi^  as  against  cor- 
poration no  longer  the  owner  of  the  property,  see  Pbocedurk,  3, 
T>.U.R.192iB. 
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CONFISCATION. 

Injunction  pending  a  trial  of  action  to  determine  whether  rates  are  con- 
fiscatory, see  Injunction,  1. 

Orders  resulting  in  some  financial  loss  to  a  utility  as  not  necessarily 
in  conflict  with  the  Constitution,  see  Retubn,  77. 

CONSENTS. 

Written  consent  of  owners  to  setting  electric  poles,  see  Elbotbicitt,  1. 
Power  of  mimicipalities  to  erect  electric  light  poles  for  street  lighting 

without  consent  of  owners,  see  ELBCTBicnr,  2. 
Lack  of  Commissicm  authority  over  utility  failing  to  fulfil  duty  to  erect 

poles  in  absence  of  the  consent  of  private  owners,  see  Sebviob,  4. 

CONSOUDATION,  MERGER,  AND  SALE. 

Jurisdiction  of  New  York  Commission  over  railway  system  composed 
of  imits  restricted  by  franchise,  see  Bates,  10. 

CONSTITUTIONAI.  XAW. 


J.  In  general,  1, 
II.  Due  process,  generallyj  2,  3. 
III.  Impairment  of  contracts,  4—7. 
IV.  Delegation  of  powers,  S. 
F.  War  power  of  Congress,  0. 

I.  In  general. 

Certiorari  as  proper  remedy  to  review  judgment  of  state  court  granting  pro- 
hibition, see  Certiorari,  1. 

Jurisdiction  of  Iowa  Commission  to  pass  upon  constitutional  questions,  see 
Commissions,  1. 

Allowance  of  emergent  y  express  rate  increase  with  reserved  jurisdiction  to 
correct  inequalities  and  without  waiving  right  to  test  validity  of  In- 
terstate Commerce  Commission  order,  see  Return,  62. 

1.  Although  a  state  court  may  have  acted  on  questionable  or  erroneous 
postulates,  if  there  is  no  violation  of  theTConstitution,  such  action  would 
not  call  for  reversal  by  a  Federal  Court.  Bullock  v.  Florida  ex  rel.  Rail- 
road Commission  (U.  S.  Sup.  Ct.)  507. 

II.  Due  process,  generally^ 

Orders  resulting  in  some  financial  loss  to  a  utility  as  not  necessarily  in  con- 
flict with  the  Constitution,  see  Return,  77, 

2.  An  allegation  that  a  Public  Service  Commission  threatens  to  de- 
prive a  railroad  of  1  cent  per  mile  per  passenger,  its  property  under  the 
Federal  Transportation  Law,  raises  a  question  of  constitutional  law.  New 
Xork  C.  R.  Co.  v.  Public  Service  Commission  (U.  S.  Dist.  Ct.)  701. 

3.  A  purchaser,  at  a  foreclosure  sale,  acquires  the  rights  of  the  mort- 
P.U.R.1921B. 
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gagor  and  a  prohibition  excluding  from  the  decree  words  purporting  to  au- 
thorize dismantling  a  railroad,  does  not  cut  down  the  purchaser's  rights 
and  does  not  violate  the  14th  Amendment  of  the  Constitution  of  the  United 
States.  Bullock  v.  Florida  ex  rel.  Railroad  Commission  (U.  S.  Sup.  Ct.) 
607. 

III.  Impairment  of  contracts. 

Statement  of  rule  that  rate  charged  for  electricity  under  an  express 
contract  between  a  public  utility  and  one  of  its  consiuners  may  be  changed 
during  the  term  of  the  contract  by  the  Public  Service  Conmussion,  p.  5. 

Discussion  of  the  effect  of  franchise  restrictions  upon  rights  of  the 
Commission  to  fix  rates,  p.  786. 

Discussion  of  the  decisions  in  various  states  regarding  the  effect  of 
franchise  restrictions  upon  the  power  of  Commissions  to  fix  rates,  p.  793. 

4.  The  regulation  of  public  utility  rates  by  a  state  Commission,  does 
not  impair  the  obligation  of  a  contract,  although  such  regulation  may 
modify  tlie  rates  in  force  luider  a  contract  between  the  public  utility  and 
the  consumer.  United  States  Smelting,  Refining  &  Milling  Co.  v.  Utah 
Power  &  Light  Co.  (Utah  Sup.  Ct.)  837. 

5.  A  contract  for  service  by  a  public  utility,  resulting  in  discrimination, 
does  not  preclude  the  Commission  from  inquiring  into  and  enforcing  a  just 
and  reasonable  rate.    Caswell  v.  Bloomsbnrg  Water  Co.  (Pa.)  588. 

6.  The  Commission's  jurisdiction  to  fix  reasonable  rates  is  not  limited 
by  a  contract  between  a  municipality  and  a  utility  fixing  rates  for  a  defiuite 
period  on  behalf  of  consumers,  especially  where  the  contract  was  entered  into 
after  the  passage  of  the  Public  Service  Commissions  Law.  Re  Kingston  Gaa 
&  E.  Co.   (N.  Y.  2d  Dist.)   76. 

7.  A  provision  in  a  contract  of  sale  of  telephone  lines  by  an  individual 
to  a  corporation  that  the  purchaser  shall  not  increase  charges  to  present 
subscribers  except  with  the  written  consent  of  the  vendor  will  not  deprive 
the  Indiana  Commission  of  its  power  to  increase  the  rates,  since  this  power 
cannot  be  affected  by  a  contract  not  made  between  a  utility  and  public  of- 
ficers.    Public  Service  Ck)mmiBsion  v.  Girton   (Ind.  Sup.  Ct.)    16. 

IV.  Delegation  of  powers. 

Constitutional  provision  prohibiting  railway,  telephone,  or  telegraph  con- 
struction without  consent  of  local  authority  as  not  conferring  rate  fix- 
ing power  upon  such  local  authority,  see  Rates,  8. 

8.  The  legislature  of  South  Dakota  cannot  delegate  to  a  city  the  right 
to  establish  an  irrevocable  schedule  of  rates,  since  such  delegation  would 
be  in  violation  of  subsection  9  of  §  23  of  Article  3  of  the  State  Constitution. 
Re  Dakota  Cent.  Teleph.  Co.   (S.  D.)   782. 

F.  War  power  of  Congress. 

9.  The  rights  of  owners  over  property  and  the  rights  and  powers  of 
states  over  railroads  were  merely  suspended  and  not  lost  during  Federal 
control  under  war  powers.  Public  Service  Commission  v.  New  York  C  R. 
Co.  (N.  Y.  a.  App.)  684. 

P.U.R.1921B. 
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COKSTRUCnOK  AND  EQUIPIIENT. 

CoBt  of  increasing  capacity  of  dietribution  equipment  to  be  borne  by 
electric  company  and  the  cost  of  secondary  extensions  only  as  basis 
for  charge  to  new  consumers,  see  Sebyicb,  19. 

1.  Pending  a  probable  annexation  of  territory  served  by  a  water  com- 
pany and  its  displacement  by  a  large  city  water  supply,  such  a  companj 
will  not  be  ordered  to  expend  money  for  additions  and  betterments  which 
might  be  a  direct  loss.    Re  Crystal  Springs  Water  Ck>.  (Cal.)  414. 

2.  The  Illinois  Commission  having  established  no  rules  or  require- 
ments covering  interior  electric  wiring  refused  to  modify  rules  of  an  elec- 
tric company  designed  to  comply  with  restrictions  promulgated  by  a  cit;^  in 
respect  thereto.    Tegtmeier  v.  Commonwealth  Edison  Co.   (111.)   128. 

3.  A  gas  company  should  install  sufficient  gas  generating  apparatus 
to  guard  against  interruptions  due  to  accident  as  well  as  to  care  for  future 
increasing  demand,  and  thereby  guarantee  continuity  of  service.  Sterling 
V.  Illinois  Northern  Utilities  Co.   (111.)   627. 


CONTINUmr  OF  SERVICE. 

Sufficient  gas  generating  apparatus  required  to  guard  against  interrup- 
tions, see  Construction  and  Equipment,  3. 
Priorities  established  during  natural  gas  shortage,  see  Rates,  15. 


CONTRACTS. 

Regulation  of  rates  by  a  Commission  not  impairing  contract,  although 
modifying  rate  contract,  see  CJonstitutional  Law,  4. 

Commission  jurisdiction  over  rates  as  not  limited  by  contract  between 
municipality  and  a  utility,  see  Constitutional  Law,  6. 

Effect  of  provision  in  a  contract  of  sale  of  telephone  lines  prohibiting 
increased  charges  without  consent  of  the  vendor,  see  Constitution- 
al Law,  7. 

Power  of  court  to  order  production  of  discriminatory  contract,  see 
Courts,  1. 

Power  of  Utah  Commission  over  discriminatory  rate  contract,  see  Dis- 

CfBIMINATION,   2,   3. 

Meaning  of  "adequate  consideration"  imder  Utah  statutes,  see  DiscfRiM- 

INATION,  7,  8. 
Discontinuance  of  special  electric  rate  contract  as  discriminatory,  see 

DiSCBIJilNATION,  13. 

Materiality  of  discriminatory  contracts  in  a  proceeding  to  prevent  dis- 
crimination,  see   DISCRIMINATION,  14. 

Segregation  of  portions  of  street  railway  service  unaffected  by  franchise 
restriction,  see  Return,  33. 

Lack  of  power  of  Michigan  Commission  to  enforce  contract  with  refer- 
ence to  stoppage  of  trains,  see  Service,  2. 

Refusal  to  vary  extension  regulations  to  comply  with  discriminative 
contract,  see  Service,  9. 

Inclusion  of  lighting  company's  contract  for  current  in  a  valuation,  see 
Valuation,  67. 
P.U.R.1921B. 
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Dismissal  of  complaint  alleging  failure  to  render  service  as  against  cor- 
poration no  longer  the  owner  of  the  property,  see  Procedube,  3. 

Railroad  company  incorporated  under  laws  of  a  sister  state  as  not  pub- 
lic utility  under  Michigan  Laws,  see  Seousht  Issues,  2. 

Overhead  expense  and  brokerage  fees  as  actual  and  not  arbitrary  per- 
centage of  securities  sold,  see  Secxtbitt  Issues,  5. 

COST  OF  COKSTRtlCTIOlf. 

Consideration  of  interest  during  construction  in  a  reproduction  cost 
valuation,  see  Valuation,  17. 

COST  OF  MONET. 

Increased  retiu-n  to  meet  higher  interest  rates,  see  Retubx,  37. 
Allowance  of  return  of  8  per  cent  in  view  of  high  cost  of  money,  see 

Retubx,  38. 
Allowance  of  interest  amounting  to  8^  per  cent  on  refunding  notes,  see 

Secubitt  Issues,  6. 

COST  OF  SERVICE. 

Elements  considered  in  determining  proper  service  charge  for  tele- 
phones, see  Rates,  23. 

Fairness  of  installation  charge,  see  Rates,  53. 

Value  of  telephone  service  as  element  in  rate  case  aside  from  the  cost 
of  producing  the  service,  see  Retubn,  35. 

Allowance  of  inadequate  return  where  adequate  return  would  produce 
exorbitant  rates,  see  Retubn,  36. 

Treatment  in  valuation  proceeding  of  cost  of  changes  in  an  elevated 
railroad  structure  made  to  accommodate  another  railroad,  see  Val- 
uation, 16. 

COSTS  AND  EXPENSES. 

Generally,  see  Operating  Expenses. 

Overhead  expense  and  brokerage  fees  as  actual  and  not  arbitrary  per- 
centage of  securities  sold,  see  Secusitt  Issues,  5. 

COURTS. 

Certiorari  as  proper  remedy  to  review  judgment  of  state  court  granting 
prohibition,  see  Cebtiobabi,  1. 

Erroneous  decision  by  state  court  not  violating  Constitution,  as  not 
calling  for  reversal  by  Federal  court,  see  Conbtitltional  Law,  1. 

Commission's  power  to  fix  rates  as  not  precluding  courts  from  prevent- 
ing unlawful  discrimination,  see  Discrimination,  1. 

Discretion  of  presiding  judge  as  to  amount  of  evidence  to  be  furnished, 
see  EviDSNCE,  2. 

Court  order  requiring  service  without  discrimination,  as  not  interfering 
with  power  of  Commission  to  fix  rates,  see  Rates,  2. 

Lack  of  power  of  New  York  Supreme  Court  to  fix  rates,  see  Rates,  3. 

Orders  resulting  in  some  financial  loss  to  a  utility  as  not  necessarily 
in  conflict  with  the  Constitution,  see  Retubn,  77< 
r.U.R.1921B. 
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COURTS — contiiMed. 

Question  whether  tiie  township  charge  lor  permitting  a  gas  oompanj 
to  cut  through  a  pavement  is  exeessiye,  as  one  for  the  courts  and 
not  for  the  Ck>mmi8sion,  see  Sebviob,  1. 

1.  A  court  has  the  power  to  order  a  public  utility  to  produce  c(m tracts 
showing  discrimination  against  the  plaintiff.  Salisbury  ft  S.  R.  Co.  y. 
Southern  Power  Co.  (N.  C.  Sup.  Ct.)  774. 

ORBDIT. 

Discrimination  by  telegraph  company  in  granting  credit,  see  Disorim- 
INATIONy   19. 

CB088IlfG8. 

1.  The  Colorado  Commission  has  no  power  to  authorize  the  opening 
of  a  street  across  a  railroad,  since  such  authorization  would  be  an  exercise 
of  the  right  of  eminent  domain  and  outside  the  Commission's  jurisdiction. 
Chicago,  B.  &  Q.  R.  Co.  v.  Public  Utilities  Commission  j[Colo.  Sup.  Ct.)  734. 

2.  The  Iowa  Commission  is  without  jurisdiction  to  require  a  street 
railway  to  stop  its  trains  before  crossing  over  intecurban  railway  tracks  at 
grade.    Waterloo,  C.  F.  &  N.  R.  Co.  v.  Illinois  C.  R.  Co.  (Iowa)  925. 

DAMAGES. 

Disallowance  of  increased  rates,  to  compensate  for  damages  due  to  rail- 
road's negligence,  see  Retubn,  16. 

Allowance  for  taxes,  insurance,  damages,  and  legal  expenses  during 
construction  of  a  power  company,  see  Valuation,  38. 

DATUGHT  SERVICE. 

Daylight  electric  service  not  justified  where  resulting  rates  would  be 
prohibitive,  see  Sebvigb,  15. 

DEBTS. 

Unamortized  debt  discount  not  part  of  invested  capital,  see  Valuation, 
41. 

DECUKIlfG  COSTS. 

Refusal  of  increased  street  railway  rates  in  face  of  declining  costs,  see 
Retubn,  48. 

Refusal  of  temporary  increase  in  street  railway  fares  in  the  face  of  de- 
clining operating  costs,  see  Return,  49. 

DELEGATION  OF  POWERS. 

Delegation  to  a  city  of  power  to  establish  rates  unconstitutional,  see 

CONSTTTUnONAL  LAW,  8. 

DEUVERT. 

No  public  utility  stock  to  be  delivered  until  fully  paid  in  cash,  see 
SsouBiTT  Issues,  1. 
P.UJ1.1921B. 
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DElCAirD  CHARGE. 

Electric  company  directed  to  itudj  subject  of  service  and  demand 
chargee  and  propose  pr<^per  rates,  see  Rates,  36. 

DEPOSITS. 

Validity  of  a  rule  requiring  the  deposit  of  the  amount  of  a  disputed 

gas  bill,  see  Patment,  3. 
Meaning  of  "metered  service"  with  reference  to  a  rule  providing  for 

the  deposit  of  the  amount  of  a  disputed  gas  bill,  see  Patkbnt,  2. 
When  deposit  to  cover  cost  of  making  simple  extensions  not  justified,  tee 

Sebyioe,  20. 

DEPBEOIATIOK. 

/.  In  general. 
II.  DefiniUanB. 
III.  Bate  of  depreciation,  1-^10. 
a,  Oas  plant, ^  1. 
}>.  Heating  plant,  j9— 4. 
o.  Street  railways,  6,  6. 

d.  Telephone  plants,  7— P. 

e.  Water  plant,  lO, 

IV.  Funde  and  reserves,  11,  12. 

I,  In  general. 

Xo  deduction  for  depreciation  where  the  service  was  unaffected  and  the  de- 
preciation fund  ample,  see  Valuation,  26. 

Immediate  physical  condition  of  the  property  unimportant  in  question  of 
accrued  depreciation,  see  Valuation,  27. 

Discussion  of  rate  and  basis  of  depreciation,  p.  108. 

II,  Definitions. 

Definition  of  depreciation,  p.  638. 

Definition  of  depreciation  as  applied  to  telephone  company,  p.  108. 

III.  Bate  of  depreciation. 

Annual  allowance  for  amortization  of  depletion  of  capital  of  a  natural  gaa 
company,  see  Retubn,  19. 

Allowance  for  depreciation  of  an  electric  plant,  see  Retubn,  24. 

Amount  of  deduction  for  depreciation  of  a  railroad  property  valued  on  & 
cost  basis,  see  Valuation,  21. 

Amount  of  depreciation  reserve  of  natural  gas  company  transferred  to  capi- 
tal account,  as  forming  no  part  of  rate  base,  see  Valuation,  23. 

a.  Ooa  plant. 

1.  Depreciation  based  on  the  quantity  of  gas  manufactured  and  amount- 
ing to  2.5  per  cent  of  the  total  value  of  a  gas  utility  is  excessive,  but  2 
P.U.R.1921B. 
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per  cent  of  that  quantity  is  reasonable.    Meriden  v.  Meriden  Gas  Light  Co. 

(Conn.)  611. 

h.  Heating  plant, 

2.  An  allowance  of  $4,000  was  made  for  the  depreciation  of  a  heating 
plant,  the  fair  value  of  which  was  fixed  at  $187,000,  the  Commission  taking 
into  consideration  the  fact  that  this  sum  with  accruing  interest  would  take 
care  of  the  depreciation  of  the  plant.    Re  Public  Service  Co.  (111.)  438. 

3.  The  annual  depreciation  allowance  for  a  hot  water  heating  utility 
was  fixed  at  $6,536  in  a  case  in  which  the  fair  value  of  the  property  was 
found  to  be  $265,369.    Re  Springfield  Gas  &  E.  Co.  (111.)  620. 

4.  The  annual  depreciation  allowance  for  a  steam-heating  utility  was 
fixed  at  $8,536  in  a  case  in  which  the  fair  value  of  the  property  was  found 
to  be  $357,034.    Re  Springfield  Gas  &  E.  Co.  (111.)  620. 

o.  Street  railtrayB. 

5.  An  allowance  for  maintenance  and  depreciation  for  street  railway 
lines  in  the  city  of  Lincoln  was  increased  from  7.2  per  cent  to  8  per  cent. 
Re  Lincoln  Traction  Co.   (Neb.)   157. 

6.  An  allowance  of  $468,000  was  made  for  annual  depreciation  of  ele- 
vated railway  property,  the  total  fair  value  of  which  was  fixed  at  $86,250,000. 
Re  Metropolitan  West  Side  Elevated  R.  Co.  (111.)  229. 

d.  Telephone  plants. 

Disallowance  for  accrued  depreciation  of  a  100  per  cent  efficient  telephone 
company,  see  Valuation,  25. 

-   Table  showing  annual  rate  of  depreciation  of  various  units  of  tele> 
phone  property,  p.  215. 

7.  In  ascertaining  the  operating  expenses  of  a  telephone  company  for 
rate-making  purposes,  an  allowance  of  6.4  per  cent  was  made  for  deprecia- 
tion  on  the  total  physical  property.  Re  Southwestern  Bell  Teleph.  Co. 
(Ark.)   516. 

8.  A  net  depreciation  of  6.80  per  cent  was  allowed  for  a  telephone  prop- 
erty, where  an  allowance  of  7i  per  cent  theoretical  depreciation  requested 
by  the  company  was  in  excess  of  the  theoretical  depreciation  as  charged  by  the 
company  for  the  last  three  years.    Re  Mutual  Teleph.  Co.   (Hawaii)  209. 

9.  The  West  Virginia  Commission  authorized  a  telephone  company  to  set 
aside  6.1  per  cent  for  the  depreciation  of  its  property,  including  lands  and 
rights  of  way.    Re  Chesapeake  &  P.  Teleph.  Co.  (W.  Va.)  97. 

e.  Water  plant, 

10.  The  Illinois  Commission  allowed  a  water  company  to  set  aside  an- 
nually as  a  depreciation  fund  $4,000  for  that  part  of  the  property  in  exist- 
ence at  the  time  of  the  hearing  plus  1.75  per  cent  of  the  cost  of  all  additions 
and  betterments,  exclusive  of  replacements  and  retirementa,  made  thereafter. 
Re  Dixon  Water  Co.  (lU.)  553. 
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rv.  Funds  and  reserves* 

Replacement  reserre  as  safeguard  against  unusual  replacement  chargefl,  see 

Retubn,  20. 
Maintenance  of  excessive  surplus  and  depreciation  fimd,  see  Retubn,  28. 
Deduction  of  amount  of  a  depreciation  reserve  reinvested  in  plants  from 

fixed  capita],  see  Valuation,  39. 

11.  A  public  utility  should  not  be  required  to  set  up  its  depreciation 
reserve  on  a  sinking  fund  basis,  which  would  require  that  it  be  invested  in 
liquid  securities,  where  it  appears  that  the  oompan/s  credit  is  good  and  ita 
ability  to  finance  all  its  operations  seems  to  be  assured.  Re  Mountain  States 
Tekph.  &  Teleg.  Co.  (Idaho)  739. 

12.  The  Hawaiian  Commission  will  require  the  depreciation  fund  to  be 
kept  invested  so  as  to  be  as  nearly  liquid  as  possible  and,  therefore,  will 
not  allow  it  to  be  loaned  or  advanced  to  any  subsidiary  corporation  or  in- 
vested in  any  corporation  in  which  the  company  is  financially  interested. 
Re  Mutual  Teleph.  Co.  (Hawaii)  209. 

BEPRTVATIOK  OF  FBOPEBTY. 

See  Constitutional  Law,  2. 

BZnnBLOPMEIfT  COST. 

Cost  of  business  development  as  an  element  of  going  value,  see  Vacda- 
TiON,  68-75. 

DIBJBOTOR8. 

Extent  of  Commission  power  over  salaries,  see  RETU^tN,  11. 

DISOOKTIHUAHOE  OF  SERVICE. 

I^or  nonpayment,  see  Payment,  6. 
Generally,  see  Sebvigbb,  21-27. 

DISCOVERT. 

Power  of  court  to  order  production   of  discriminatory  contract,  aes 

Courts,  1. 
Amount  of  evidence  to  be  furnished  as  in  the  discretion  of  the  preaiding 

justice,  see  Evidence^  2. 

DISCRIMINATION. 

I.  Power  of  eourts,  1.  . 

II,  Power  of  Commission,  2^5, 
III,  Construction  of  statutes,  ^-S. 
IV.  JHscrimination  as  to  rates,  9^18, 

a.  Concessions  to  classes  of  consumers,  9^11. 

li.  As  hetujeen  locdliUes,  12, 

e,  DUoHmination  hy  particular  uiiliUes,  la^lS. 

1.  mectriciHy,  18,  14. 

2,  Heating,  16. 
P.U.R.1921B. 
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S»  Interurhan  railways,  16, 

4.  Railroads,  17. 

5,  Water  companies,  IS, 
V.  As  to  granting  credit,  19. 

Disallowance  of  seri'ice  extension  into  sparsely  settled  locality,  see  Sebvice, 

17. 
Ownership  of  meters  by  utility,  to  prevent  discrimination,  see  Service,  28^ 

/.  Power  of  Courts, 

Power  of  court  to  order  production  of  discriminatory  contract,  see  Ck>UltT8, 
1. 

Amount  of  evidence  of  discrimination  to  be  furnished  as  in  discretion  of 
presiding  justice,  see  Evidence,  2. 

Mandamus  to  compel  electric  company  to  furnish  service  without  discrim- 
ination, see  Mandamus,  1. 

Court  order  requiring  service  without  discrimination  as  noninterference  with 
power  of  Commission  to  fix  rates,  see  Rates,  2. 

1.  The  fact  that  the  Commission  has  power  to  fix  rates  for  a  publio 
utility  does  not  preclude  the  courts  from  preventing  luilawful  discrimination, 
even  though  authorized  by  the  Commission.  Salisbury  &  S.  R.  Co.  v.  South- 
ern Power  Co.  (N.  C.  Sup.  Ct.)  774. 

//.  Power  of  Commission. 

Commission  not  prevented  by  discriminatory  contract  from  establishing  just 
and  reasonable  rates,  see  Constitutional  Law,  5. 

2.  The  Utah  Commission  has  power  to  modify  a  rate  agreed  upon  in 
a  contract  which  is  preferential  and  discriminatory  and  not  founded  upon 
an  adequate  consideration  within  the  meaning  of  the  Utah  Act,  exempting 
from  the  operation  of  the  statutes,  contracts  for  free  or  reduced  service 
founded  upon  adequate  consideration.  United  States  Smelting,  Refining  & 
Milling  Co.  v.  Utah  Power  &  Light  Co.  (Utah  Sup.  Ct.)  837. 

3.  The  general  power  of  the  Utah  Commission  to  regulate  rates  and  to 
eliminate  discrimination,  extends  to  discriminatory  contracts  with  consum- 
ers, although  valid  when  made,  notwithstanding  the  proviso  in  paragraph  S, 
§  4787,  to  the  effect  that  nothing  in  the  title  shall  be  construed  to  prevent 
the  carrying  out  of  contracts  for  free  or  reduced  rate  passenger  transporta- 
tion or  other  public  utility  service  heretofore  made  founded  upon  adequate 
consideration  and  lawful  when  made.  Re  Utah  Power  &  Light  Co.  (Utah) 
827. 

4.  The  Public  Utilities  Act  of  Utah  imposes  upon  the  Commission  the 
duty  of  investigating  apparently  discriminatory  practices,  so  aa  to  elimin- 
ate ^mju8t  discriminations  and  preferences  wherever  found  to  exist.  Re 
Utah  Power  &  Light  Co.   (Utah)   827. 

6.  The  Commission  will  respect  a  franchise  provision  for  free  water  to 
a  municipality  and  to  certain  charitable  institutions.  Re  Dixon  Water  Co. 
(III.)  553. 

P.U.R.1921B.  66 
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///.  Construction  of  statutes, 

6.  The  10  cents  cash  and  8|  cents  ticket  fares  of  the  Chicago  Elevated 
Railway  lines  are  not  illegal  on  the  theory  that  they  conflict  with  the  provi- 
liions  of  the  act  to  prevent  extortion  and  unjust  discrimination,  approved 
May  2,  1873,  since  provisions  as  to  discrimination  were  superseded  by  §§  39, 
40,  and  other  related  sections  of  the  Public  Utilitiei  Act.  Re  Metropolitan 
West  Side  Elevated  R.  Co.  (111.)  229. 

7.  By  adequate  consideration  as  that  term  is  used  in  the  Utah  Act, 
authorizing  the  Commission  to  regulate  rates,  except  when  there  is  a  eon- 
tract  in  existence  which  is  founded  on  an  adequate  consideration  and  is  law- 
ful at  the  time  it  was  made,  is  meant  such  a  consideration  as  when  added  to 
or  considered  in  connection  with  the  reduced  rate  agreed  upon  will  make 
such  rate  nonpreferential  and  nondiscriminatory  by  reason  of  the  fact  that 
the  additional  consideration  paid  and  received  will  prevent  the  reduced  rate 
from  being  preferential,  in  that  the  contract,  within  the  purview  of  the  act, 
is  then  founded  upon  an  adequate  consideration.  United  States  Smelting,  Re- 
fining &  Milling  Co.  v.  Utah  Power  &  Light  Co.  (Utah  Sup.  Ct.)  837. 

8.  The  phrase  "adequate  consideration,"  as  used  in  the  Utah  statute 
exempting  from  the  operation  of  the  statute,  contracts  for  free  or  reduced 
service  founded  upon  adequate  consideration,  implies  a  separate  and  addi- 
tional consideration  than  the  stipulated  price  to  be  paid  for  the  service, 
something  of  value  actually  passing  from  the  consumer  to  the  utility.  Re 
Utah  Power  &  Light  Co.  (Utah)  827. 

IV.  Discrimination  as  to  rates, 

a.  Concessions  to  classes  of  consumers, 

9.  Free  telephone  service  to  municipalities,  according  to  franchise  re- 
quirements, is  discriminatory  and  should  be  abolished.  Re  Mountain  States 
Teleph.  &  Teleg.  Co.  (Idaho)  739. 

10.  When  a  public  utility  elects  to  waive  its  right  to  increase  rates  to 
a  municipality,  it  must  bear  the  loss  arising  from  such  favoritism,  and  the 
diminuition  of  return  by  reason  thereof  should  not  be  counted  adversely 
against  its  regular  consumers.    Re  W>8tern  States  Gas  &  £.  C.  (Cal.)  419. 

11.  A  lower  rate  for  transportation  of  school  children  by  a  state  ferry 
was  authorized,  the  effect  of  which  would  be  of  no  particular  financial  con* 
sequence,  the  Commission  not  ha\'ing  authority  to  authorize  free  transpor- 
tation.   Re  Bath  State  Ferry  (Me.)  363. 

h.  As  between  localities, 

12.  A  fixed  lighting  rate  for  a  single  village  would  be  discriminatorj, 
where  a  sliding  scale  dependent  upon  the  price  of  coal,  is  enforced  in  the 
rest  of  the  territory  served,  although  ordinarily  a  sliding  scale  for  the  price 
of  electricity  or  gas,  dependent  upon  the  price  of  coal  or  other  commodity 
should  not  be  fixed.  Trustees  of  Randolph  y.  Iroquois  Utilititts  (N.  Y.  2d 
Dist.)  479. 

P.U.R.1921B. 
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c.  DiscHmination  by  particular  utilities. 

1.  Electricity. 

Befusal  to  vary  regulations  governing  extensions  to  comply  with  discrimina- 
tive contract,  see  Service,  9. 

13.  All  special  electric  rates  including  all  contract  rates  were  ordered 
discontinued  and  all  service  was  directed  to  be  based  upon  the  rates  au- 
thorized by  the  order  of  the  Commission.  Re  Hannas  Light  &  P.  Co.  (N. 
D.)  391. 

14.  Contracts  that  will  show  discrimination  by  a  public  utility  as  be- 
tween its  customers,  are  material  in  a  proceeding  to  prevent  such  dis- 
crimination. Salisbury  &.  S.  R.  Co.  v.  Southern  Power  Co.  (N.  C.  Sup.  Ct.) 
774. 

2,  Heating. 

15.  The  Illinoig  Commission  declined  to  order  the  consumers  of  a  heat- 
ing utility  to  be  put  on  the  same  rate  basis,  although  some  were  billed  for 
service  on  the  cubical  contents  of  space  heated  and  others,  on  the  amount 
of  required  radiation,  where  the  change  would  result  in  a  large  increase  to 
some  consumers,  the  Commission  finding  that  no  change  in  the  basis  of 
charge  should  be  made  during  the  heating  season  and  that  before  being  made 
the  consumers  should  have  notice  in  sufficient  time  to  install  private  heating 
plants  before  the  next  heating  season,  should  they  so  desire.  Re  Pub- 
lic Service  Co.  (III.)  438. 

3,  Intei*urhan  railways. 

16.  An  interurban  railway  company  cannot  charge  a  through  fare  in  ex- 
'  cess  of  the  sum  of  the  locals,  notwithstanding  the  local  fare  is  fixed  by  a 

franchise  which  has  been  accepted  by  the  carrier.-   Residents  of  Pendleton  & 
Wheatfield  v.  International  R.  Co.  (N.  Y.  2d  Dist.)  1. 

4.  Railroads. 

Refusal  of  milling  in  .transit  privilege  to  rice  producers,  see  Rates,  42. 

Discussion  of  powers  of  Interstate  Commerce  Commission  to  prevent  dis- 
crimination by  railroads  between  interstate  and  intrastate  traffic,  p.  687. 

17.  The  California  Commission,  held  that  the  value  of  rice  is  in  excess 
of  that  of  grain  and  that  rice  is  not  entitled  to  the  same  rates  which  are  ac- 
corded grain.     Pacific  Rice  Growers*  Asso.  v.  Atchison,  T.  &  S.  F.  R.  Co. 

(Cal.)   818. 

5.  Water  companies* 

18.  Free  fire  service  furnished  to  one  consumer  of  a  water  company  dis- 
criminates against  the  other  consumers,  and  a  reasonable  charge  should, 
therefore,  be  made  for  such  service.  Caswell  y.  Bloomsburg  Water  Co.  (Pa.) 
588. 
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F.  As  to  granting  eredU, 

19.  One  telegraph  company  cannot  refuse  credit  to  another,  using  its 
service,  on  the  mere  ground  that  the  latter  is  a  competitor,  where  this  priyi- 
lege  IB  extended  to  other  customers.  People  ex  reL  Western  U.  Tel^.  Ck>.  t. 
Public  Service  Commission  (N.  Y.  Ct.  App.)  302. 

DISTRIBUTING  COMPAIIT. 

Poor  service  of  wholesale  electric  company  as  no  excuse  for  inadequate 
service  of  distributing  company,  see  Service,  7. 

DISTBIBUTIOlf  OF  BQUIPMENT. 

Cost  of  increasing  capacity  of  distribution  equipment  should  be  boriM 
by  electric  company  and  the  cost  of  secondary  extension  only  to  be 
basis  for  charge  to  a  new  consumer,  see  Seevtc«»  19. 

DIVIDENDS. 

Soundness  of  Massachusetts  sliding  scale  act,  see  Bates,  32. 
When  depreciated  dollar  not  considered  in  a  rate  proceeding,  see  K& 
TURK,  53. 

Criterion  of  policy  of  paying  dividends  by  a  holding  company  while  ad- 
vancing large  sums  to  a  subsidiary  on  the  verge  of  bankruptcy,  p.  649. 

DUPUCATION  OF  FACIUTIE8. 

Purchase  of  telephone  pole  line  owned  by  individuals  as  not  violating 
antiduplication   laws,   see  Monopolt   and   CoMPETiTioN,   1. 

Public  not  required  to  pay  fair  return  on  duplicated  facilities  caused  by 
competing  boat  line,  see  Return,  46. 

BCONOmC  CONDITIONS. 

Decreased  income  of  subscribers  as  insufficient  reason  for  denial  of  ad- 
equate rates,  see  Kates,  13. 

£I<E€TRICITT. 

Right  of  lighting  company  to  have  reasonableness  and  validity  of  electric 
rate  reviewed  by  courts  after  acceptance  ol  gas  rate  estabiisned  by 
same  order,  see  Appeal  and  Review,  3. 

Apportionment  of  expenses  of  steam-heating  station  which  is  combined 
with  an  electric  plant,  see  Apportionme:^,  i. 

Apportionment  of  the  salaries  of  the  manager  and  general  office  torce 
between  electric  and  telephone  departments,  see  Apportiokment,  2. 

Effct  of  municipal  regulation  of  electric  wiring,  see  Construction  am> 
Equipment,  2. 

Duty  of  electric  utility  electing  to  waive  its  rights  under  a  franchise  in 
favor  of  a  municipality,  to  bear  the  loss  arising  from  such  favorit- 
ism, see  Discrimination,  10. 

Pixed  lighting  rate  for  one  village  out  of  several  having  a  slidiiig  i 
as  discriminatory,  see  Discrikination,  12. 
P.U.R.1921B. 
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Discontinuance  of  special  electric  rate  contract  as  discriminatory,  see 
DiscmiiiNATioiTy  13. 

Mandamus  will  lie  to  compel  electric  company  to  furnish  service  without 
discrimination,  see  Mandamus,  1. 

Contemporaneous  consideration  of  rates  for  street  railway  and  electric 
lighting  service,  see  Pbocxdube,  1. 

Court  order  requiring  service  without  discrimination  as  noninterference 
with  power  of  Commission  to  fix  rates,  see  Kates,  2. 

Ambiguous  clause  in  electric  rate  schedule,  see  Rates,  18. 

All  electric  service  to  be  metered,  see  Rates,  28. 

Metering  of  street  lighting  required,  see  Rates,  29. 

Electric  company  directed  to  study  subject  of  service  and  demand  charges 
and  propose  proper  rates,  see  Rates,  35. 

Rate  schedule  for  rural  electric  service  required  to  be  in  conformity 
with  Commission's  uniform  rule  as  to  such  service,  see  Raises,  36. 

Period  of  prevailing  prices  considered  in  estimating  coal  expenses  of  an 
electric  utility,  see  Return,  6. 

Allowance  for  depreciation  of  an  electric  plant,  see  Return,  24. 

Amount  of  return  allowed  an  electric  company,  see  Rbtubn,  63. 

Lack  of  Commission  authority  over  utility  failing  to  fulfill  its  duty  in 
erecting  poles  up<m  refusal  of  consent  of  private  owners,  see  Sebv- 
ICE,  4. 

Poor  service  of  wholesale  electric  company  as  insufficient  excuse  for 
inadequate   service  of   distributing  company,   see   Sebvice,   7. 

A  producing  company  partially  responsible  for  inadequate  service  as 
proper  party  to  a  proceeding  to  secure  proper  service,  see  Service, 
8. 

Refusal  to  vary  regulations  governing  extensions  to  comply  with  dis- 
criminatory contract,  see  Sebvioe,  9. 

Rules  governing  addition  of  new  consumers  to  electric  lines  and  rural 
extensions  placed  on  file  by  Wisconsin  Commission,  see  Sebvice,  12. 

Longer  extensions  may  be  required  where  existing  poles  and  cross-arms 
lessen  the  cost,  see  Sebvice,  13. 

Refusal  of  extension  of  service  into  sparsely  settled  locality,  see  Service^ 
17. 

Cost  of  increasing  capacity  of  distribution  equipment  to  be  borne  by 
electric  company  and  the  cost  of  secondary  extension  only  to  be 
basis  for  charge  to  a  new  consumer,  see  Sebvios,  19. 

Requirement  of  a  deposit  to  cover  cost  of  making  simple  extensions  not 
justified  by  provisions  in  rate  schedule,  see  Service,  20. 

Rolling  mill  company  operating  an  electric  service  at  a  loss  not  al- 
lowed to  discontinue  such  service,  see  Service,  23. 

Allowance  for  interest  during  construction  of  a  power  company,  see 
Valuation,  34. 

Allowance  for  taxes  during  period  of  construction  of  an  electric  com- 
pany, see  Valuation,  35. 

Allowance  for  ptomotion,  organization,  obtaining  money,  and  other 
intangible  factors,  in  valuation,  see  Valuation,  36. 

Value  of  old  generating  plant  still  used  as  a  distributing  station  in- 
cluded in  the  yaluation  of  electric  plant,  see  Valuation,  44. 
P.U.R.1921B. 
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Inclusion  of  additional  coet  of  new  power  house  included  in  rate  base,  see 
Valuation,  49. 

Inclusion  of  value  of  power  stations  leased  bj  electric  company  in  valua- 
tion of  its  property,  see  Valuation,  52. 

Allows  nee  for  working  capital  of  an  electric  utility,  see  Valuation,  58, 
64. 

Lighting  company's  contract  for  current  included  in  valuation,  see  Val- 
uation, 67. 

Discussion  of  rural  electric  service  and  increased  applications  of  elec- 
tric energy,  p.  772. 

1.  For  ordinary  lighting  purposes,  an  electric  utility  must  secure  the 
written  permission  of  the  owners  of  the  soil  for  the  setting  of  poles.  Rox- 
bury  V.  New  Jersey  Power  &  Light  Ck).  (X.  J.)  387. 

2.  Municipal  corporations  have  the  power  to  erect  poles  to  provide 
lighting  for  the  streets  without  procuring  the  consent  of  the  private  own- 
ers of  the  soil.    Roxbury  v.  New  Jersey  Power  &  Light  Co.  (N.  J.)  387. 

EliEVATED   RAII^WATS. 

Illinois  2-Cent  Passenger  Fare  Law  as  not  applicable  to  elevated  rail- 
roads, see  Rates,  5. 

Allowance  for  depreciation  of  elevated  railways,  see  Depreciation,  6. 
'  Unusually  high  maintenance  charges  considered  in  estimating  operating 
expenses  of  an  elevated  railway,  see  Return,  5. 

Consideration  of  fact  that  an  elevated  railway  is  undergoing  economic 
readjustments  and  that  prices  are  trending  downward,  see  Return, 
46. 

Amount  of  return  allowed  elevated  railway,  see  Return,  64. 

Treatment  of  changes  in  an  elevated  railroad  structure  made  to  aci-om- 
modate  another  railroad  in  valuation,  see  Valuation,  16. 

Allowance  for  taxes  during  construction  of  an  elevated  railway,  see  Val- 
uation, 31. 

Allowance  for  interest  during  construction  of  an  elevated  railway,  see 
Valuation,  32. 

Disallowance  of  original  cost  of  railway  lands  over  their  market  value 
at  the  time,  although  actually  incurred,  in  valuation  for  rate  mak- 
ing, see  Valuation,  55. 

Allowance  for  working  capital  of  an  elevated  railway,  see  Valuation, 
62. 

Allowance  for  going  value  of  an  elevated  railway,  see  Valuation,  70. 

Table  showing  number  of  passengers  carried  by  Chicago  Elevated  Rail- 
ways, p.  240. 

Table  showing  statistics  of  mileage  and  cars  operated  by  Chicago  Ele- 
vated Railways,  p.  239. 

EBIERGENCT. 

Annual  payment  required  to  be  spent  for  plant  betterment  and  cxtm- 
sions  accepted  as  legitimate  charge  but  carried  separately  during  an 
emergency,  see  Return,  9. 
P.U.R.1921B. 
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IIMERGENCY— con/iwued. 

A  street  railway  not  permitted  to  build  up  a  surplus  as  not  required  to 
operate  on  insufficient  revenue  until  a  decline  in  prices,  see  Retubn, 
■    29. 
Disallowance  of  reduction  in  heat  content  of  gas  during  an  emergency 

without  permission  of  Commission  representative,  see  Service,  30. 
Large  cash  surplus  accumulated  during  prosperous  years  as  offsetting 

operating  loss  during  lean  years,  see  Retcbn,  43. 
As  affecting  return,  see  Return,  57-62. 

BmilENT  DOMAIN. 

Lack  of  Commission  jurisdiction  to  authorize  opening  of  street  across 
railroad  in  Colorado,  see  Cbossinqs,  1. 

Discussion  of  the  distin,ction  between  police  power  and  the  right  of  emi- 
nent domain,  p.  735. 

£QniPBff£irr. 

See  Construction  and  Equipment.  ^ 

ERROR. 

Writ  of  error,  see  Appeal  and  Review. 
Incompetent  help  no  excuse  for  overcharge,  see  Payment,  4. 
Duty  of  gas  company  to  investigate  complaints  of  overcharge,  see  Pay- 
ment, 5. 

EVIDENCE. 

Presumption  that  Commission  did  not  allow  inflated  value  in  rate  pro- 
ceeding, see  Appeal  and  Review,  4. 

Power  of  court  to  order  production  of  discriminatory  contract,  see 
Courts,  1. 

Materiality  of  discriminatory  contracts  in  a  proceeding  to  prevent  dis- 
crimination, see  Discrimination,  14. 

Admissibility  of  a  rule  prohibiting  a  gas  company  from  discontinuing 
ser\ice  if  a  consumer  deposits  the  amoimt  of  a  disputed  bill,  see 
Payment,  6. 

Failure  of  street  railway  to  sustain  burden  of  proving  necessity  for  in- 
creased fares  by  failure  to  present  evidence  of  valuation  other  than 
reproduction  value,  see  Return,  1. 

Comparison  of  book  values  and  earnings  of  other  telephone  companies 
as  not  material  on  the  question  of  fair  value,  see  Return,  31. 

Railroad  not  allowed  to  dismantle  its  property  on  evidence  showing 
operation  at  a  loss  under  war  conditions,  before  fairly  testing  rate 
increase,  see  Service,  25. 

All  doubts  as  to  the  value  of  a  utility  company's  property  to  be  re- 
solved against  it  in  a  rate-making  proceeding,  where  it  fails  to  pro- 
duce evidence  in  respect  thereto,  see  Valuation,  4. 

Evidence  concerning  the  present  value  of  a  gas  property  in  a  gas  rate 
proceeding,  notwithstanding  stipulation  as  to  burden  of  proving 
the  reasonableness  of  proposed  rate,  see  Valuation,  6. 
P.U.R.1921B. 
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EVIDENCE— confiiwcd. 

Valuation  of  a  railway  company  based  upon  bonded  indebtedness,  see 

Valuation,  7. 
Book  value  as  fairer  evidence  of  value  than  a  higher  value  estimated 
by  company's  witnesses,  see  Valuatton,  12. 

1.  The  burden  of  proof  to  justify  an  increase  in  natural  gas  rates  is 
not  upon  the  company,  but  upon  complainants  as  to  the  reasonableness  of  the 
proposed  rates.     Georgia  v.  Procedure  Gas  Co.   (N.  Y.  2d  Dist.)    168. 

2.  The  amount  of  evidence  to  be  furnished,  under  an  order  to  produce 
discriminatory  contracts,  is  left  to  the  sound  discretion  of  the  presidin^r 
justice.    Salisbury  &  S.  R.  Co.  v.  Southern  Power  Co.  (N.  C.  Sup.  Ct.)  774. 

EXCESSIVE  GRADES  AND  CURVES. 

Excessive  grades  and  curves  as  insufficient  ground  for  abandonment  of 
railroad  service,  see  Sebvice,  27. 

EXCHANGES. 

State-wide  metho^  of  fixing  rates  rather  than  exchange  method,  see 
Rates,  52. 

EXPERTS. 

Book  value  as  fairer  evidence  of  value  than  a  higher  value  estimated  by 
company's  experts,  see  Valuation,  12. 

EXPRESS. 

Desirability  of  uniform  express  rates,  see  Rates,  16. 

Allowance  of  increased  express  rates  to  meet  increased  wages  ordered  by 
United  States  Labor  Board,  see  Return,  60. 

Allowance  of  emergency  express  rate  increase  with  reserved  jurisdiction 
to  correct  inequalities  and  without  waiving  right  to  test  validity  of 
Interstate  Commerce  Commission  order,  see  Reti'iin,  62. 

EXPRESS  TELEPHOlfE  SERVICE. 

£xpress  telephone  service  continued,  although  not  strictly  a  telephone 
business,  when  no  other  adequate  service  could  supplant  it,  see 
Sebvice,  21. 

EXTENSrOir  OF  SERVICE. 

See  Sebvice,  9-20. 

Question  whether  township  charge  for  permitting  a  gas  company  to  cut 
through  a  pavement  is  excessive,  as  one  question  for  the  courts  and 
not  for  the  Commission,  see  Sebvice,  1. 

Jurisdiction  of  New  York  Commission  to  order  extension  of  service  in- 
volving construction  in  a  private  street,  see  Service,  5. 

FAIR  VAI.UE. 

Ascertainment  of  fair  value,  see  Valuation,  1-20. 

FARES. 

Generally,  see  Rates. 
r.U.R.1921B. 
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FEDEBAX.  OOKTBOL. 

Threat  to  deprive  railroad  of  1  cent  per  mile  per  passenger  as  question 

of  oonstitational  law,  see  Constitutional  Law,  2. 
Powers  of  state  and  of  owners  over  property  as  merely  suspended  by 

Federal  control  act,  see  Constitutional  Ijaw,  9. 
Rates,  established  under  Federal  control  act,  to  continue  until  changed 

by  state  or  Federal  authority,  see  Railboads,  1. 
Power  to  require  railroad  to  file  rate  schedule  in  c<mformity  with  state 

law  atter  return  from  government  control  without  new  legislation, 

see  Rates,  1. 
Authority  of  state  Commission  to  change  intrastate  railroad  rates  after 

return  of  railroads  from  Federal  control,  see  Rates,  7. 
Exclusive  jurisdiction  of  Interstate  Conunerce  Commission  over  claims 

for  reparation  for  overcharges  arising  during  Federal  control,  see 

Repabation,  1. 
Physical  connection  between  two  railroads  established  by  the  Federal 

railroad  administration  ordered  continued,  and  rules  and  i«gula- 

tions  established,  see  Service,  33. 

FERRIES. 

Reduced  rate  for  transportation  of  school  children  by  a  state  ferry,  see 
Discbimination,  11. 

State  ferry  as  subject  to  Commission  control  as  to  rates  and  service, 
see  Public  Utilities,  2. 

Right  of  ferry  company  to  begin  operations  without  Commission's  con- 
sent, see  Public  Utilities,  6. 

Consideration  of  reasonableness  of  state  ferry  rates,  see  Rates,  14. 

Requirements  of  rates  charged  by  ferry  under  state  control,  see  Rates, 
37. 

Reduced  foot  passenger  rate  to  frequent  users  of  a  state  ferry,  see 
Rates,  38. 

Evening  service  by  state  ferry  required  although  expense  greater  than 
revenue,  see  Sebvice,  14. 

FIRE  PROTECTION. 

Free  fire  service  furnished  by  water  company  as  discriminatory,  see  Dis- 
cbimination,  18. 

FORECLOSURE. 

Constitutional  rights  of  purchaser  at  a  foreclosure  sale  as  not  violated 
by  exclusion  from  decree  of  words  authorizing  dismantling  of  a 
railroad,  see  Constitutional  Law,  3. 

FRAKCHI8E8. 

Franchise  provision  for  free  water  to  municipality  and  its  charitable 
institutions,  see  Discbimination,  5. 

Free  telephone  service  to  municipalities  according  to  franchise  require- 
ments as  discriminatory,  see  Discbimination,  9. 

Duty  of  electric  utility  electing  to  waive  its  rights  under  a  franchise  in 
favor  of  a  municipality,  to  bear  the  loss  arising  from  such  favorit- 
ism, see  Discbimination,  10. 
r.U.R.1921B. 
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FRANCHISES— confmiiccf. 

Lack  of  right  of  interurban  railway  to  charge  a  through  fare  in  ex- 
cess of  sum  of  the  locals,  notwithstanding  franchise  fixing  local 
fare,  see  Discbiminatioi?,  16. 

Constitutional  provision  prohibiting  railway  telephone,  or  telegraph 
construction  without  consent  of  local  authority  as  conferring  no 
rate 'fixing  power  upon  such  local  authority,  see  Rates,  8. 

Jurisdiction  of  New  York  Commission  over  railway  system  c<Hnpo8ed  of 
units  restricted  by  franchise,  see  Rates,  10. 

Franchise  restriction  governing  street  railway  rates  as  not  waived  by 
ordinances  and  consents,  see  Rates,  11. 

Franchise  restriction  limiting  street  railway  rates  as  not  abrogated  by 
statute  fixing  rates  at  maximum  allowed  by  franchise,  see  Rates, 
12. 

Effect  of  filing  new  schedule  on  contract  rates,  see  Rates,  17. 

Refusal  of  street  railway's  application  fdr  increased  zone  rates  where 
zone  included  a  city  with  franchise  restricting  rates,  see  Rates,  50. 

Segregation  of  portions  of  street  railway  service  unaffected  by  fran- 
chise restriction,  see  Return,  33. 

Jurisdiction  of  Commission  over  purchasers  of  public  utility  property, 
see  S^viCE,  6. 

Discussion  of  rights  surrendered  with  franchise  for  indeterminate  per- 
mit, p.  334. 

FREE  SERVICE. 

As  discriminatory,  see  Discrimination,  3.  5,  9,  18. 

FUNDS. 

See  Depreciation,  11. 

Annual  allowance  for  special  fund  improper  item  of  operating  expense, 
see  Return,  21. 

Payments  into  a  sinking  fund  for  redemption  of  bonds  as  not  a  part  of 
operating  expenses,  see  Return,  23. 

Patrons  not  required  to  pay  rates  sufficient  to  maintain  excessive  sur- 
plus and  depreciation  fund,  see  Return,  28. 

Amortization  fund  for  renewals  and  replacements  as  not  a  part  of  capi- 
tal, see  Valuation,  40. 

OAS. 

See  also  Natural  Gas. 

Sufficient  gas  generating  apparatus  required  to  guard  against  interrup- 
tions, see  CoNSTBUcnoN  and  Equipment,  3. 

Depreciation  of  a  gas  utility,  see  Depreciation,  1. 

Injunction  pending  a  trial  of  an  action  to  determine  whether  rates  are 
confiscatory,  see  Injunction,  1. 

Direct  supervision  by  Commission  during  gas  shortage,  see  Natural 
Gas,  1. 

Meaning  of  "metered  serrice*'  with  reference  to  a  rule  jproviding  for 
the  deposit  of  the  amount  of  a  disputed  gas  bill,  see  Patmcnt,  2. 
r.U.R.1921B. 
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QAB~-continued, 

Validity  of  a  rule  requiring  the  deposit  of  the  amount  of  a  disputed 
gas  bill,*  see  Payment,  3. 

Incompetent  help  no  excuse  for  overcharge,  see  Payment,  4. 

Duty  of  gas  company  to  investigate  complaints  of  overcharge,  see  Pay- 
ment, 5. 

Admissibility^  of  a  rule  prohibiting  a  gas  company  from  discontinuing 
service  if  a  consumer  deposits  the  amount  of  a  disputed  bill,  see 
Payment,  6. 

Lack  of  power  of  New  York  supreme  court  to  fix  rates,  see  Rates,  3. 

Massachusetts  sliding  scale  act  as  expressly  suspending  the  jurisdiction 
of  the  Commission  over  price  of  gas,  see  Rates,  6. 

Priorities  established  during  natural  gas  shortage,  see  Rates,  15. 

Lack  of  power  of  public  utility  to  discontinue  reduced  rate  to  munici- 
pality without  application  to  the  legislature,  see  Rates,  19. 

Inequity  of  adding  service  charge  without  reducing  consumption  rate, 
see    Rates,    22. 

Illegality  of  $1  charge  for  the  installation  of  gas  meter  in  New  York 
state,  see  Rates,  31. 

Soundness  of  Massachusetts   sliding  scale  act,  see  Rates,  32. 

Standard  rate  to  be  temporary  in  the  midst  of  unstable  and  unprece- 
dented operating  costs,  see  Rates,  33. 

Standard  price  of  gas  under  the  Massachusetts  sliding  scale,  see  Rates, 
34. 

Consideration  of  abnormal  economic  conditions  in  estimating  operating 
expense  of  a  gas  company,  see  Retubn,  7. 

Amortization  of  depreciated  cost  of  replaced  production  equipment,  see 
Return,  22. 

Gas  company  entitled  to  rate  sufficient  to  equalize  increased  level  of  ex- 
penses, see  Return,  26. 

Amortization  of  deficits  incurred  by  purchase  of  run-down  plant  at  ex- 
cessive price  not  allowed  before  property  has  been  approved,  see 
Return,  27. 

Amount  of  return  allowed  a  gas  cdmpany,  see  Return,  65. 

Inadequate  return  allowed  where  adequate  return  would  produce  ex- 
orbitant rates,  see  Return,  36. 

Gas  department  of  a  gas  and  electric  utility  segregated  for  rate-making 
purposes,  see  Return,  56. 

Question  whether  the  township  charge  for  permitting  a  gas  company  to 
cut  through  a  pavement  is  excessive,  is  one  for  the  courts  and  not 
for  the  Commission,  see  Service,  1. 

Service  pipe  from  a  gas  main  to  the  street  line  to  be  furnished  by  the 
gas  company,  see  Service,  11. 

Reasonableness  of  gas  extension  although  the  new  business  would  not 
pay  full  return  of  fully  developed  territory,  see  Service,  16. 

Disallowance  of  reduction  in  heat  content  of  gas  allowed  during  an 
emergency  without  permission  of  Commission  representative,  see 
Service,  30. 

Due  notice  to  consumers  of  gas  required  before  changing  hours  of  re- 
stricted gas  service,  see  Sebvioe,  31. 
P.U.R.1921B,   , 
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GAS — continueiL 

Consideration  of  evidence  concerning  the  present  value  of  a  gas  prop- 
erty, notwithstanding  stipulation  as  to  burden  of  proving  reason- 
ableness of  proposed  rate,  see  Valuation,  6. 

Investment  shown  by  the  books  of  the  company  as  measure  of  fair  value, 
see  Valuation,  11. 

Allowance  for  working  capital  of  a  gas  company,  see  Valuation,  59. 

Disallowtmce  for  going  value  of  a  gas  company,  see  Valuation,  69. 

GOING  VAI^XJE. 

Going  concern  value  and  overhead  expense  considered  in  the  valuation 
of  a  steam-heating  plant,  see  Valuation,  3. 

GRAIN. 

Rice  not  entitled  to  the  same  rates  as  grain,  see  DiacBunNATiON,  17. 

HAWAII. 

Investment  of  depreciation  fund,  see  Depbeciation,  12. 

HEARING. 

Contemporaneous  consideration  of  rates  for  street  railway  and  electric 

lighting  service,  see  Pbockdube,  1. 
Denial  of  rehearing  of  application  for  establishing  telephone  rates  denied, 

although   municipality   was   not  properly   represented,   see   Pboce- 

DUBE,    2. 

HEATING. 

Apportionment  of  expenses  of  steam-heating  station  which  is  combined 
with  an  electric  plant,  see  Apportionment,  1. 

Depreciation  of  heating  plant,  see  Depbeciation,  2. 

Depreciation  of  hot  water  heating  system,  see  Depreciation,  3. 

Depreciation  of  steam-heating  system,  see  Depreciation,  4. 

Discriminatory  heating  rates  not  eliminated  during  heating  season  when 
effect  would  be  large  increases  to  some  consumers,  see  Discrimin- 
ation, 15. 

Allowance  of  return  of  8  per  cent  in  view  of  high  rate  of  money,  see 
RETxniN,  38. 

Consideration  of  going  concern  value  and  overhead  expense  in  the  valua- 
tion of  a  steam-heating  plant,  see  Valuation,  3. 

Allowance  for  working  capital  of  steam-heating  company,  see  Valua- 
tion, 61. 

1.  The  loss  of  only  10  per  cent  of  the  steam  put  into  the  mains  of  a 
steam-heating  utility  between  the  station  and  the  consumer's  premises,  81k>w8 
the  system  to  be  in  exceptionally  good  condition.  Re  Sp^^gfield  Gas  &  £. 
Co.  (111.)  620. 

HIGHWAYS  AND  STREETS. 

Lack  of  Commission  jurisdiction  to  authorize  open^g  of  street  acroaa 
a  railroad,  see  Crossings,  1. 
P.U.R.1921B. 
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HIGHWAYS  AND  STREETS— con ^iniMJcT. 

Automobile  gervice  company  as  not  constituting  a  public  utility,  see 
PuBUC  Utilities,  3. 

Jurisdiction  of  New  York  Commission  to  order  extension  of  service  in- 
volving construction  in  a  private  street,  see  Service,  6. 

Service  pipe  from  a  gas  main  to  tbe  street  line  to  be  furnished  by  the 
gas  company,  see  Service,  11. 

HOT  WATER  HEATING. 

See  Heating. 

nxiNois. 

Effect  of  hiunicipal  regulation  of  electric  wiring,  see  Constbuction  anb 
Equipment,  2. 

Legality  of  street  railway  rates  alleged  to  conflict  with  Illinois  Public 
Utilities  Act,  see  Discrimination,  6. 

Illinois  2-Gent  Passenger  Fare  Law  as  not  applicable  to  elevated  rail- 
roads, see  Rates,  5. 

IMPAIRMENT  OF  CONTRACTS. 

See  Constitutional  Law,  4-7. 

INCOME  TAX. 

See  Return,  13-15. 

INCOMPETENT  HELP. 

Incompetent  help  as  no  excuse  for  overcharge,  see  Payment,  4. 

INCOMPLETED  CONSTRUCTION. 

Exclusion  of  value  of  incompleted  work  from  the  rate  base  in  determin- 
ing the  reasonableness  of  telephone  rates,  see  Valuation,  46. 

Exclusion  of  steel  in  a  bridge  representing  construction  clearly  in  ex- 
cess of  the  needs  of  a  railway  company  from  the  rate  base,  see  Val- 
uation, 47. 

INDEBTEDNESS. 

Valuation  of  a  railway  company  based  upon  bonded  indebtedness,  see 
Valuation,  7. 

INDIANA. 

Jurisdiction  of  Indiana  Commission  over  telephone  companies  organized 
before  enactment  of  utility  statutes,  see  Public  Utilities,  5. 

Industrial  consumers. 

Preference  of  industrial  consumers  over  domestic  consumers  during  gas 
shortage,  see  Service,  29. 

INJUNCTION. 

1.  A  gas  company  should  be  enjoined  from  charging  excessive,  unrea- 
sonable, and  unauthorized  rates,  pending  the  trial  of  an  action  to  determine 
P.U.R.1921B. 
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INJUNCTION— con  tifmed. 

whether  the  authorized  rates  are  confiscatory.    New  York  t.  Bronx  Qas  &  E. 

Co.   (N.  Y.  Sup.  a.  Sp.  T.)  481. 

INSTAULATION. 

No  necessity  for  obtaining  consent  of  California  Commission  to  install 

water  meters,  see  Rates,  30. 
Illegality  of  $1  charge  for  the  installation  of  gas  meter  in  New  York 

state,  see  Rates,  31. 
Fairness  of  installation  charge,  see  Rates,  53. 

INSTRUCTIONS. 

Instruction  to  a  jury  as  to  discontinuing  service  on  deposit  of  the 
amount  of  a  disputed  bill,  see  Trial,  1. 

INSITRANCE. 

Premiums  for  insurance  on  lives  of  officers  as  not  a  proper  item  of  oper- 
ating expense,  see  Operating  Expenses,  1. 

Allowance  for  taxes,  insurance,  damages,  and  legal  expenses  during  con- 
struction of  a  power  company^  see  Valuation,  38. 

INTANGIBIX  PROPERTY. 

Valuation  of  intangible  property,  see  Valuation,  67-75. 

INTERCORPbRATE  RZXATIONS. 

Prohibition  of  loan  of  depreciation  fund  to  subsidiary  corporation  pro- 
hibited, see  Depreciation,   12. 

Licensee  payment  to  American  Telephone  &  Telegraph  Company,  see 
Return,  17,  18. 

Poor  service  of  wholesale  electric  company  as  insufficient  excuse  for  in- 
adequate service  of  distributing  company,  see  Service,  7. 

A  producing  company  partially  responsible  for  inadequate  service  made 
a  party  to  a  proceeding  to  secure  proper  service,  see  S^tvics,  8. 

Discussion  of  division  ^f  toll  revenue  between  parent  and  subsidiary 
telephone  companies,  p.  113. 

INTERJBST. 

Increased  return  to  meet  higher  interest  rates,  see  Return,  37. 
Interest  amounting  to  Si  per  cent  per  annum  allowed  on  refunding  notes, 

see  Security  Issues,  6. 
Interest  on  refunding  notes  as  amounting  to  a  bank  discount,  see  Segub- 

ITT  Issues,  7. 
Consideration  of  interest  during  construction  in  a  reproduction  coat 

valuation,  see  Valuation,  17. 
Allowance  for  interest  during  construction  of  an  elevated  railway,  see 

Valuation,  32. 
Allowance  for  interest  during  construction  of  a  power  company,  see 

Valuation,  34. 
Allowance  for  interest  during  construction  of  an  electric  utility,  tee 

Valuation,  37. 
P.U.R.1921B. 
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IHTERSTATE  COMM£&CE. 

1.  When  local  railroad  service  is  adequate,  through  trains  should  not 
make  a  detour  to  render  additional  service  to  the  detriment  of  interstate 
commerce.  St.  Louis  &  S.  F.  R.  Co.  v.  Public  Service  Commission  (U.  S. 
Sup.  Ct.)  504. 

INTERSTATE  COBIMERCE  COMMISSION. 

Jurisdiction  of  Xevada  Commission  to  require  the  construction  and  main- 
tenance  of  interchange  tracks  and  of  service  and  rates,  see  Service, 
3. 

Exclusive  jurisdiction  of  Interstate  Commerce  Commission  over  claims 
for  reparation  for  overcharges  arising  during  Federal  control,  see 
Reparation,  1. 

Allowance  of  emergency  express  rate  increase  with  reserved  jurisdiction 
to  correct  inequalities  and  without  waiving  right  to  test  validity  of 
Interstate  Commerce  Commission  order,  see  Returw,  62. 

INTEBURBAN  RAU'WATS.  ' 

Iowa  Commission  without  jurisdiction  to  require  trains  to  stop  before 

crossing  interurban  tracks,  see  Crossings,  2. 
Lack  of  right  of  interurban  railway  to  charge  a  through  fare  in  excess 

of  sum  of  the  locals,  notwithstanding  franchise  fixing  local  fare. 

see  Discrimination,  16. 
Interurban  railway  allowed  increased  rates  on  condition  that  it  would 

increase  wages  and  improve  service,  see  Return,  58. 

INTRASTATE  RATES. 

See  Rates. 

INVERTED  BI^OCK  SCHEDUI.ES. 

See  Rates,  39-41. 

INVESTMENT. 

Investment  of  depreciation  reserve,  see  Depriqciatiow,  11,  12. 

Unreasonableness  of  rates  based  upon  investment  without  reference  to 
possible  appreciation,  see  Return,  3. 

Advanced  levels  of  property  values  and  investment  of  stockholders  as 
elements  in  valuation,  see  Valuation,  5. 

Investment  shown  by  company  books  as  measure  of  fair  value,  see  Val- 
uation, 11. 

IOWA. 

Jurisdiction  of  Iowa  Commission  to  pass  upon  constitutional  questions, 
see  Commissions,  1. 

Lack  of  jurisdiction  of  Iowa  Commission  to  reqttire  trains  to  stop  be- 
fore crossing  interurban  tracks,  see  Crossings,  2. 

IRRIGATION. 

Lack  of  jurisdiction  of  Nebraska  Commission  over  moneys  from  sale 

of  water  rights,  see  Commissions,  2. 
Approval  of  stock  issue  of  irrigation  company,  although  not  represent- 
ing par  value  in  physical  property,  see  Securitt  Issxtes,  3. 
P.U.R.1921B. 
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JUBISDICTtON. 

Of  Commissions,  see  Coicmissions. 
Of  courts,  see  Ck>i;]rrs. 

JURT. 

Instruction  to  a  jury  thai  a  gas  company  and  its  consumers  are  bound 
and  controlled  by  a  rule  which  prohibited  a  gas  company  from  dis- 
continuing service  on  deposit  of  the  amount  of  a  disputed  gas  bill 
and  that  the  gas  company  was  justified  in  discontinuing  service, 
if  consumer  failed  to  avail  himself  of  the*  privilege  of  depositing 
the  amount,  see  Tbial,  1. 

XJUiOR. 

Allowance  of  increased  express  rates,  to  meet  increased  wages  ordered  by 
United  States  Labor  Board,  see  Return,  60. 

I«AND. 

Consideration  of  land  in  a  valuation  proceeding,  see  Valitatiox,  55. 

LEASED  PROPERTY. 

Railway  property  rented  for  other  purposes  excluded  from  rate  base  and 
the  rentals  therefrom  excluded  from  the  revenues,  see  Valuation, 
45. 

LEASES. 

Consideration  of  leased  property  in  a  valuation  proceeding,  see  Valua- 
tion, 60-53. 

Property  leased  by  a  railway  company  for  public  use,  the  rentals  of 
which  are  charged  to  income  as  properly  included  in  rate  base,  see 
Valuation,  50. 

Cost  of  railway  buildings,  although  on  leased  land,  as  a  legitimate  in- 
vestment, see  Valuation,  51. 

Inclusion  of  leased  power  stations  in  valuation  of  property  of  electric 
company  for  rate  making,  see  Valuation,  52. 

Exclusion  of  value  of  leased  lines  from  valuation  of  a  street  railway,  see 
Valuation,  53. 

LEGAL  EXPENSES. 

Allowance  for  taxes,  insurance,  damages,  and  legal  expenses  during  con- 
struction of  a  power  company,  see  Valuation,  38. 

LEOISLATinUB. 

Delegation  to  a  city  of  power  to  establish  rates  as  unoonstitutional  see 

Constitdtional  Law,  8. 
Franchise  restriction  limiting  street  railway  rates  as  not  abrogated  by 

statute  fixing  rates  at  maximum  allowed  by  franchise,  see  Rates, 

12. 
Lack  of  power  of  public  utility  to  discontinue  reduced  rate  to  monici- 

pality  without  application  to  the  legislature,  see  RAfiBS,  19. 
P.U.R.1921B. 
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UCENSC 

Licensee  payment  to  American  Telephone  &  Telegraph  Company,  see 
BSTUBN,  17,  18. 

UOKTING. 

Written  consent  of  owners  required  before  setting  electric  poles,  see 
Electwcitt,  1. 

Power  of  municipalities  to  erect  electric  light  poles  for  street  lighting 
without  consent  of  owners,  see  Eixctbicity,  2. 

A  lighting  company's  contract  for  current  should  be  included  in  a  val- 
uation, see  Valuation,  67. 

I.OOGING  ROAD. 

Consideration  of  transportation  of  company's  own  timber  product  over 
logging  road  in  determining  profitableness  of  road,  see  Rbtxtbn,  34. 

MAHDAMirS. 

1.  Mandamus  will  lie  to  compel  an  electric  company  to  furnish  its  serv- 
ice to  the  consuming  public  without  discrimination.  Salisbury  &  S.  R.  Co. 
V.  Southern  Power  Co.  (N.  C.  Sup,  Ct.)  774. 

MARKET  VALUE. 

Disallowance  of  original  cost  of  railway  lands  over  their  market  value 
at  the  time,  although  actually  incurred,  see  Valuation,  56. 

MASSACHUSETTS. 

Massachusetts  sliding  scale  act  as  expressly  suspending  the  jurisdic- 
tion of  the  Commission  over  price  of  gas,  see  Rates,  6. 

Soundness  of  Massachusetts  sliding  scale  act,  see  Rates,  32. 

Standard  price  of  gas  under  the  Massachusetts  sliding  scale,  see  Rates, 
34. 

METER  RENTAL. 

See  Rates,  31. 

METERS. 

Meaning  of  "metered  service**  with  reference  to  a  rule  providing  for  the 
deposit  of  the  amount  of  a  disputed  gas  bill,  see  Payment,  2. 

Deficit  from  discontinuance  of  meter  rental  made  up  by  addition  to 
minimum  charges,  see  Rates,  26. 

Flat  or  metered  rates,  see  Rates,  28-30. 

Consent  of  California  Commission  to  install  water  meters  a€^  unneces- 
sary, see  Rates,  30. 

Illegality  of  $1  charge  for  the  installation  of  gas  meter  in  New  York 
state,  see  Rates,  31. 

Fair  rate  schedule  established  pending  change  to  metered  service,  see 
Rates,  56. 

Ownership  of  meters  by  a  public  utility,  to  prevent  discrimination,  see 
Sebviob,  28. 

Duty  of  water  company  with  inadequate  supply  to  install  meters,  see 
Sebviob,  34. 

P.U.R.1921B.  67 
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MICHIOAN. 

Railroad  company  incorporated  under  laws  of  a  Bister  state  not  public 
utility  under  Michigan  laws,  see  Sscubitt  Issues,  2. 

Commission  without  power  to  enforce  contract  with  reference  to  stoppage 
of  trains,  see  Sebyicb,  2. 

MILEAGE  BATES. 

Impracticability  of  mileage  scale  of  rates  for  rice,  see  Rates,  43. 

MIIXING.  \ 

.  Refusal  of  milling  in  transit  privilege  to  rice  producers,  see  Rates,  42- 

MXHIMITM  CHARGE, 

See  Rates,  22-27. 

MONOPOLT  AND  COMPETITION. 

Duty  of  public  utility  to  render  service  because  of  monopoly,  see  Pttblio 

Utilities,  1. 
Public  not  required  to  pay  fair  return  on  duplicated  facilities  caused 

by  competing  boat  line,  see  Return,  45. 
1.  The  purchase  of  a  telephone  pole  line  owned  by  individuals  who  had 
for  several  years  received  service  from  the  company,  does  not  constitute  a 
violation  of  the  jantiduplication  laws  of  Wisconsin.     Re  Plymouth  Teleph. 
Exch.   (Wis.)  700. 

MORTGAGOR. 

Nonviolation  of  constitutional  rights  of  purchaser  at  a  foreclosure  sale 
by  exclusion  from  decree  of  words  authorizing  dismantling  of  a  rail- 
road, see  Constitutional  Law,  3. 

MUNICIPAUTEBS. 

Lack  of  Commission  authority  over  electric  utility  failing  to  fulfil  its 
duty  in  erecting  poles  through  nonconsent  of  private  owners,  see 
Service,  4. 
Commission  not  influenced  by  threat  of  city  to  discontinue  receiving 

service,  see  Commissions,  3. 
Commission  jurisdiction  over  rates  as  not  limited  by  contract  between 

municipality  and  a  utility,  see  Constitutional  Law,  6. 
Unconstitutional  delegation  to  a  city  of  power  to  establish  rates,  see 

Constitutional  Law,  8. 
^  Effect  of  municipal  regulation  of  electric  wiring,  see  Construction  and 

Equipment,  2. 
Franchise  provision  for  free  water  to  municipality  and  its  charital>le  in- 
stitutions, see  Discrimination,  5. 
.     Free  telephone  service  to  municipalities  according  to  franchise  require* 

ments  as  discriminatory,  see  Discrimination,  9. 
..    Utility  electing ,  to  waive  its  rights  under  a  franchise  in  favor  of  a 
municipality,  to  bear  the  loss  arising  therefrom,  see  Discbiiona- 
TION,  10. 
P.U.R.1921B. 
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MUNICIPALITIES— con#tni«erf. 

Lack  of  right  of  interurban  railway  to  charge  a  through  fare  in  excess 
of  sum  of  the  locals,  notwithstanding  franchise,  see  Discrimina- 
tion, 16. 

Power  of  municipalities  to  erect  electric  light  poles  for  street  lighting 
without  consent  of  owners,  see  Electricity,  2. 

Denial  of  rehearing  of  application  for  establishing  telephone  rates,  al- 
though municipality  not  properly  represented,  see  Procedure,  2. 

Municipal  plant  not  subject  to  jurisdiction  of  Pennsylvania  Commission, 
see  Public  Utilities,  4. 

Constitutional  provision  prohibiting  railway,  telephone,  or  telegraph' 
construction  without  consent  of  local  authority  as  conferring  no 
rate  fixing  power  upon  such  local  authority,  see  Rates,  8. 

Sole  power  of  state  of  South  Dakota  through  its  Commission  to  regulate 
rates  of  public  utilities,  see  Rates,  9. 

Franchise  restriction  governing  street  railway  jrates  as  not  waived  by 
ordinances  and  consents,  see  Rates,  11. 

Franchise  restriction  limiting  street  railway  rates  as  not  abrogated  by 
statute  fixing  rates  at  maximum  allowed  by  franchise,  see  Rates, 
12. 

Lack  of  power  of  public  utility  to  discontinue  reduced  rate  to  munici- 
pality without  application  to  the  legislature,  see  Rates,  19. 

Refusal  of  street  railways'  application  for  increased  zone  rates  where 
zone  included  a  city  with  franchise  restricting  rates,  see  Rates,  50. 

Jurisdiction  of  New  York  Commission  to  order  extension  of  service  in- 
volving construction  in  a  private  street,  see  Service,  5. 

MUKICIPAI^  PI.AKTS. 

Municipal  plant  as  not  subject  to  jurisdiction  of  Pennsylvania  Commis- 
sion, see  Public  Utilities,  4. 

H ATURAIi  GAS. 

See  also  Gas. 

Burden  of  proving  necessity  for  increase  in  natural  gas  rates,  see  Evi- 

dbnce,  1. 
Priorities  established  during  natural  gas  shortage,  see  Rates,  15. 
Rate  schedule  for  natural  gas,  see  Rates,  39-41. 
Annual  allowance  for  amortization  of  depletion  of  capital  of  a  natural 

gas  company,  see  Return,  19. 
Amortization  of  depreciated  cost  of  replaced  production  equipment,  see 

Return,  22. 
Apportionment  of  income  and  expenses  of  a  natural  gas  company  oper- 
ating in  two  states,  see  Return,  55. 
Amount  of  return  allowed  a  natural  gas  company,  see  Return,  66. 
Preference  of  industrial  consumers  over  domestic  consumers  during  gaa 

shortage,  see  Service,  29. 
Amount  of  depreciation  reserve  afterwards  transferred  to  capital  ac* 

count,  as  forming  no  part  of  the  rate  base,  see  Valuation,  23. 
Disallowance  for  the  amortization  of  the  wearing  value  of  a  natural 

gas  plant  already  received,  see  Valuation,  24. 
P.UJ1.1921B. 
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NATURAL  GAS— oonttniied. 

Allowance  for  OTerheads  of  a  natural  gas  company,  see  Valuatxcx,  29. 
Portion  of  property  outside  of  the  state  as  proper  item  of  fixed  capital 
of  natural  gas  company,  see  Valuation,  64. 

1.  The  California  Commission  provided  for  the  personal  presence  of  a 
member  of  its  engineering  staff  during  an  emergency,  to  act  under  certain 
definitely  established  rules  and  principles  covering  the  division  of  gas  be- 
tween utilities,  quality  of  gas  to  be  served,  and  priority  of  various  gas  users. 
Re  Midway  Gas  Co.  (Cal.)  730. 

NEBRASKA. 

Lack  of  jurisdiction  of  Nebraska  Commission  oVer  moneys  from  sale  of 
water  rights  see  Comicissions,  2. 

HEGUOEHCE. 

Disallowance  of  increased  rates,  to  compensate  for  damages  due  to  rail- 
road's negligence,  see  Return,  10. 

NEVADA. 

Jurisdiction  of  Nevada  Commission  to  require  the  construction  and  main- 
tenance of  interchange  tracks,  senice  and  rates,  see  Sebvice,  3. 

NEW  JERSEY. 

Automobile  service  company  as  not  constituting  a  public  utility,  see  Pub- 
lic Utilities,  3. 

NEW  YORK. 

Jurisdiction  of  New  York  Commission  over  railway  system  composed  of 

units  restricted  by  franchise,  see  Rates,  10. 
Illegality  of  $1  charge  for  the  installation  of  gas  meter  in  New  York 

state,  see  Rates,  31. 
Unfairness  of  transfer  charge,  not  based  upon  service  rendered,   see 

Rates,  49. 
Jurisdiction  of  New  York  Commission  to  order  extension  of  service  in- 
volving construction  in  a  private  street,  see  Service,  5. 

NONPAYMENT. 

See  Payment. 

NOTES. 

Allowance  of  interest  amounting  to  8|  per  cent  per  annum  on  refunding 
notes,  see  Security  Issues,  6. 

NOTICE. 

Denial  of  rehearing  of  application  for  establishment  of  telephone  rates, 
although  municipality  was  not  properly  represented,  see  Prooedure, 
2. 
Notice  to  consumers  of  gas  before  changing  hours  of  restricted  gas  serr- 
ice,  see  Service,  31. 
P.U.R.1921B. 
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OBSOIX8CEMCE. 

Exclusion  of  property  not  in  u&e  from  rate  base,  see  Valuation,  48. 

OFFICERB. 

Premiums  for  insurance  on  lives  of  officers  as  not  a  proper  operating  ex- 
pense, see  Opebating  Expenses,  1. 

Compensation  of  officers  for  organization  serrices  not  to  be  based 
upon  success  in  selling  securities,  see  Retubn,  12. 

Issuance  of  stock  as  compensation  to  officer  for  past  service,  see  Sbcitb- 
ITT  Issues,  4. 

OMISSIONS  AND  CONTINGENCIES. 

Allowance  for  omissions  and  contingencies  in  reproduction  cost  valua- 
tion, see  Valuation,  33. 

OPERATING   EFFICIENCY. 

Amount  of  loss  of  steam  allowed  under  efficient  operation,  see  «Heatino, 
1. 

OPERATING  EXPENSES. 

See  also  Return,  4-24. 

Allowance  for  depreciation  of  street  railways,  see  Depbeciation,  5. 

Federal  income  taxes  as  not  proper  charge  to  operating  expenses,  see 
Return,  15. 

Gas  company  entitled  to  rate  sufficient  to  equalize  increased  level  of  ex- 
penses, see  Return,  26. 

1.  A  charge  for  premiums  on  insurance  on  the  lives  of  officers  of  a 
public  utility,  is  not  a  proper  item  of  operating  expense  for  the  purpose  of 
fixing  rates.    Breen  v.  Northern  New  York  Utilities  (N.  Y.  2d  Dist.)  463. 

OPERATION  AT  A  LOSS. 

Right  of  railroad  company  to  abandon  road  operated  at  a  loss,  see  Serv- 
ice, 22,  24,  27. 

ORDERS. 

Party  entitled  to  special  finding  of  fact  on  appeal  from  Commission  op* 
der,  see  Appeal  and  Review,  1. 

Right  of  lighting  company  to  have  reasonableness  and  validity  of  elec- 
tric rate  reviewed  by  courts  after  acceptance  of  gas  rate  established 
by  same  order,  see  Appeal  and  Review,  3.  ' 

Prohibition  of  increased  rates  by  way  of  service  charge  or  otherwid* 
during  a  period  of  repose  fixed  by  Commission,  see  Return,  78. 

Statement  that  order  of  Commission  fixing  rates  is  not  a  judgment  but 
an  administrative  order,  p.  336. 

ORDINANCES. 

Franchise  restriction  governing  street  railway  rates  as  not  waived  by 
ordinances  and  consents,  see  Rates,  11. 
P.U.R.1921B. 
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ORGANIZATIOH  EXPENSES. 

Allowance  for  organization  and  deyelopment  cost,  see  Valuatiox,  28. 
Allowance  for  promotion,  organization,  obtaining  monej,  etc.,  in  valoa- 
tion,  see  Valuation,  36. 

OBIOINAI.  COST. 

Present  value  rather  than   original   cost  as  basis  of  return,  see  Re< 

TUBN,  2. 
Ascertainment  of  original  cost,  see  Valuation,  9-13. 
Disallowance  of  original  cost  of  railway  lands  over  their  market  value 

at  the  time,  although  actually  incurred,  see  Valuation,  55. 

OVERBniIJ>INO. 

Refusal  of  fair  return  on  overbuilt  competitive  system  in  a  sparsely 
settled  area,  see  Retubn,  44. 

Exclusion  from  rate  base  of  value  of  steel  in  a  bridge  clearly  represent- 
ing excess  construction,  see  Valuation,  47. 

OVERCHAROES. 

Incompetent  help  as  no  excuse  for  overcharge,  see  Payment,  4. 

Duty  of  gas  company  to  investigate  complaints  of  overcharge,  see  Pay- 
ment, 5. 

Exclusive  jurisdiction  of  Interstate  Commerce  Commission  over  claims 
for  reparation  for  overcharges  arising  during  Federal  control,  see 
Repabation,  1. 

OVERHEAD  EXPENSES. 

Overhead  expense  and  brokerage  fees  as  actual  and  not  arbitrary  per- 
centage of  securities  sold,  see  Secubity  Issues^  5. 

Consideration  of  going  concern  value  and  overhead  expense  in  the  valua- 
tion of  a  steam-heating  plant,  see  Valuation,  3. 

Consideration  of  overhead  expenses  in  a  valuation  proceeding,  see  Valua- 
tion, 28-37. 

OWNERS. 

Written  consent  of  owners  before  setting  electric  poles,  see  Elbcthicitt, 

1. 
Power  of  municipalities  to  erect  electric  light  poles  for  street  lighting 

without  consent  of  owners,  see  Electbicity,  2. 

OWNERSHIP. 

Dismissal  of  complaint  alleging  failure  to  render  service  as  against  cor- 
poration no  longer  owner  of  the  property,  see  Pbocedure,  3. 

Service  pipe  from  a  gas  main  to  the  street  line  to  be  furnished  by  the 
gas  company,  see  Sebvice,  II. 

Public  utility  ownership  of  meters,  to  prevent  discrimination,  see  Sebv- 
ice, 28. 

PARENT  COBCPANT. 

Licensee  payment  to  American  Telephone  &  Telegraph  Company,  ae« 
Retubn,  18. 
P.U.R.192IB. 
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PARTIES. 

Lack  of  right  of  intenrention  on  appeal  by  party  whose  only  interedt 
arose  out  of  an  expired  equity  of  redemption,  see  Appeax  and  Re- 
view, 5. 

Dismissal  of  complaint  alleging  failure  to  render  service  as  against  cor- 
poration no  longer  the  owner  of  the  utility  property,  see  Peg- 
CEOURE,  3. 

A  producing  company  partially  responsible  for  inadequate  service  as 
party  to  a  proceeding  ta  secure  proper  service,  see  Service,  8. 

PAST  PROFITS. 

When  reparation  for  excessive  rates  not  required,  see  Retubx,  51. 

Immateriality  in  rate  proceeding  of  fact  that  past  profits  have  been  re- 
invested in  property,  see  Return,  62. 

Large  past  profits  as  reason  for  not  allowing  present  adequate  return, 
see  Valuation,  22. 

PAVIHG. 

Question  whether  township  charge  for  permitting  a  gas  company  to  cut 
through  a  pavement  is  excessive,  as  one  for  the  courts  and  not  for 
the  Commission,  see  Service,  .1. 

PAYMENT. 

/.  In  general,  1^3, 
II.  Overcharges,  4,  5. 
III.  Discontinuance  for  nonpayment. 

I.  In  general. 

1.  A  public  utility  should  not  use  the  name  of  the  Commission  in  its 
attempt  to  collect  bills.    Potts  v.  Commonwealth  Edison  Co.  (111.)  764. 

2.  Under  a  rule  providing  for  the  deposit  of  the  amount  of  a  disputed 
gas  bil^,  all  charges  based  upon  meter  readings  and  estimates  based  upon 
meter  readings  are  considered  measured  or  metered  service.  Lane  v.  Pacific 
Gas  &  E.  Co.  (Cal.  Dist.  Ct.  App.)  425. 

3.  A  rule  providing  for  the  deposit  of  the  amount  of  a  disputed  gas 
bill,  is  not  void  because  of  the  provisions  of  §§  13  and  73  of  the  Public 
Utilities  Act,  giving  right  of  action  against  a  gas  company  for  its  illegal  acts. 
Lane  v.  Pacfic  Gas  &  £.  Co.  (Cal.  Dist.  Ct.  App.)  425. 

II.  Overcharges, 

4.  An  overcharge  in  a  consumer's  gas  bill  is  not  justified  by  the  fact 
that  during  the  war  period  it  was  impossible  to  secure  competent  clerical  help 
and  that  the  error  was  due  to  this  fact.  Potts  v.  Commonwealth  Ediscm  Co. 
(111.)  764. 

5.  A  gas  utility  should  carefully  investigate  a  complaint  by  a  consumer 
that  he  has  been  overcharged,  when  the  utility  knows  that  bills  are  sent  out 
under  conditions  likely  to  cause  error.    Potts  v.  Commonwealth  Edison  Co. 

(111.)  764. 
P.U.R.1921B. 
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FAYM^^T— continued. 

III.  Discontinuance  for  nonpayment. 

Discussion  of  the  effect  of  a  rule  providing  for  the  deposit  of  the 
amount  of  a  disputed  gas  bill  to  prevent  shutting  off  of  consumer's  gas,  p. 
427. 

6.  A  rule  of  the  Railroad  Commission  prohibiting  a  gas  company 
from  discontinuing  service,  if  a  consumer  deposits  the  amount  of  a  disputed 
gas  bill  with  the  Commission,  is  admissble  in  evidence  in  a  damage  suit 
against  the  company  for  discontinuing  service.  Lane  v.  Pacific  Gas  &  £.  Co. 
(Cal.  Dist.  Ct.  App.)  426. 

PENSIONS. 

Annual  allowance  for  pension  fund  as  improper  operating  expense,  see 
Retubn,  21, 

PEBIOD  OF  REPOSE. 

Prohibition  of  increased  rates  by  way  of  service  charge  or  otherwise 
during  a  period  of  repose  fixed  by  Commission,  see  Return,  78. 

PHTSICAI.  CONDITION. 

Treatment  of  deteriorated  physical  condition  of  utility  property  where 
the  service  was  unaffected  and  the  depreciation  fund  ample,  see 
Valuation,  26. 

When  immediate  physical  condition  of  the  property  unimportant  in  val- 
uation, see  Valuation,  27. 

PHTSICAI^  CONNECTION. 

Jurisdiction  of  Nevada  Commission  to  require  the  construction  and  main- 
tenance of  interchange  tracks,  service  and  rates,  see  Sebvice,  3. 

Physical  connection  between  ^two  railroads  established  by  the  Federal 
railroad  administration  continued  and  rules  and  regulations  estab- 
lished, see  Sebvice,  33. 

PIONEERING. 

Allowance  for  pioneering  as  an  element  of  going  value,  see  Valuation, 

71. 

POIfS. 

Written  consent  of  owners  required  before  setting  electric  poles,  see 
Electricity,  1, 

Power  of  municipalities  to  erect  electric  light  poles  for  street  lighting 
without  consent  of  owners,  see  Electbicitt,  2. 

Commission  without  authority  over  electric  utility  failing  to  fulfill  its 
duty  in  erecting  poles  without  consent  of  private  owners,  see  Serv- 
ice, 4. 

Longer  extensions  may  be  required  where  existing  poles  and  croas-armg 
lessen  the  cost,  see  Service,  13. 
P.U.R.1921B. 
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POWBB  HOUSE. 

Indusion  of  additional  coat  of  new  power  house  in  rate  base  where 
old  power  hoiise  was  barely  adequate  to  meet  the  normal  demands 
of  a  city,  see  Valuation^  49. 

POWERS. 

Of  Commissions,  see  Ck>MMi8SiONS. 

POWEB  STATIONS. 

Inclusion  of  value  of  leased  power  stations  property  of  electric  com- 
pany for  rate  making,  see  Valuation,  52. 

PRACTICES. 

Duty  of  Utah  Commission  to  investigate  discriminatory  practices,  see 
Discrimination,  4. 

PREFERENCES. 

Preference  of  industrial  consumers  over  domestic  consumers  during  gaa 
shortage,  see  Service,  29. 

PRESENT  VAI«UE. 

Utility  entitled  to  return  upon  present  value  of  property  rather  than 
upon  original  cost,  see  RExrRX,  2. 

PRICES. 

Consideration  of  period  of  prevailing  prices  in  estimating  coal  expenses 

of  an  electric  utility,  see  Return,  6. 
Consideration  of  fact  that  an  elevated  railway  is  undergoing  economic 

readjustments  and  that  prices  are  trending  downward,  see  Return, 

46. 
Emergency  created  by  falling  prices,  see  Return,  61. 
Present  fair  value  as  not  measured  by  cost  of  reproduction  based  on 

average  prices  for  a  ten-year  period,  see  Valuation,  2. 
Impropriety  of  basing  reproduction  value  of  utility  property  on  present 

day  high  abnormal  prices,  see  Valuation,  14. 
Valuation  based  on  abnormal  high  prices  unfair  to  ratepayers,  see  Val- 
uation, 15. 
Prices  considered  in  valuing  portions  of  telephone  plant  installed  prior 

and  subsequent  to  January  1,  1917,  see  Valuation,  18. 
Consideration  of  average  cost  in  valuation,  see  Valuation,  19. 

PRIORITY. 

Direct  supervision  by  Commission  during  gas  shortage,  see  Natural  Gas, 

1. 
Priorities  established  during  natural  gas  shortage,  see  Rates,  15. 
Preference  of  industrial  consumers  over  domestic  consumers  during  gaa 

shortage,  see  Service,  29. 

PROCEDURE^ 

Power  to  require  railroad  to  file  rate  schedule  in  conformity  with  state 
law  after  return  from  government  control  without  new  legislation, 
see  Rates,  1. 
P.U.R.1921B. 
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VR0CEDX:RE— continued. 

1.  Rates  for  street  railroad  and  electric  lighting  service,  both  trader  one 
management  and  in  many  respects  interwoven,  are  properly  considered  con- 
temporaneously, although  each  department  stands  upon  its  own  merits.  Re 
Elmira  Water,  Light  &  R.  Co.   (X.  Y.  2d  Dist.)   690. 

2.  A  rehearing  in  a  proceeding  for  the  establishment  of  telephone  rates 
will  not  be  granted  upon  the  application  of  a  city  upon  the  theory  that  it 
was  not  bound  by  a  committee  of  five  representing  the  complainants  in  the 
cas6,  where  the  Commission,  in  rendering  its  decision,  took  into  considera- 
tion all  of  the  facts  and  evidence  disclosed  in  exhaustive  hearings,  and  the 
city  had  written  notice  in  advance  of  the  concluding  hearing  on  the  com- 
plaint so  that  it  was  not  denied  its  day  in  court.  New  Castle  v.  Bell 
Teleph.  Co.  (Pa.)  378. 

3.  A  complaint  alleging  the  failure  of  a  utility  to  render  service  must 
be  dismissed  so  far  as  a  corporation  is  concerned,  where  it  appears  that  the 
corporation  is  no  longer  the  owner  of  the  property  or  franchises  required 
to  render  the  service  asked  for.  Carl  v.  Newport  &  S.  Valley  R.  Co.  (Pa.) 
403. 

PRODUCING  COMPANY. 

Producing  company  partially  responsible  for  inadequate  service  as  party 
to  a  prdceeding  to  secure  proper  service,  see  Service,  8. 

PROMOTION. 

Allowance  for  promotion,  organization,  obtaining  money,  etc.,  in  valua- 
tion, see  Valuation,  36. 

PROPERTY  OUTSIDE  OF  STATE. 

Portion  of  property  outside  of  state  as  proper  item  of  fixed  capital  of 
natural  gas  company,  see  Valuation,  54. 

PROPERTY  VAXUES. 

Reasonable  consideration  of  advanced  levels  of  property  values  and  in- 
vestment in  valuation,  see  Valuation,  5. 

PUBUC  SI^VICE  COMMISSION. 

See  Commissions. 

PUBLIC  UTILITIES. 

J.  In  general f  1, 
II.  What  constitutes  a  puhUc  utility,  2—6, 

I.  In  general. 

Dismissal  of  complaint  alleging  failure  to  render  service  as  against  corpora- 
tion  no  longer  owner  of  the  property,  see  Pbocedure,  3. 

Jjack  of  right  of  public  utility  to  discontinue  reduced  rate  to  municipality 
without  application  to  the  legislature,  see  Rates,  19. 

Injustice  of  joint  application  of  service  charge  and  minimum  charge,  tee 
Rates,  27. 

P.U.R.1921B. 
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PUBLIC  UTILITIES— <?on«fMi€d. 

Extent  of  Commission  power  over  utility  expenditures  for  salaries,  see  Re* 

TUBN,  11. 
Impropriety  of  delivery  of  utility  stock  until  fully  paid  in  cash,  see  Sbcubttt 

Issues,  1. 
Railroad  company  incorporated  under  laws  of  a  sister  state  not  public  utility 

under  ^^iichigan  Laws,  see  Secubitt  Issues,  2. 
Allowance  of  interest  amounting  to  8^  per  cent  per  annum  allowed  on  re- 
funding notes,  see  Secubitt  Issues,  6. 
Jurisdiction  of  Commission  over  purchasers  of  public  utility  property,  see 

Service,  6. 
Burden  of  providing  necessary  capital  for  extensions,  see  Service,  18. 
When  doubts  as  to  the  value  of  a  utility  company's  property  to  be  resolved 

against  it  in  a  rate-making  proceeding,  see  Valuation,  4. 
Impropriety  of  use  of  Commission's  name  by  utility  in  collecting  bills,  see 

Payment,  1. 
Regulation  of  rates  by  a  Commission  as  not  impairing  contract,  although 

modifying  rate  contract,  see  Constitutional  Law,  4. 

Discussion  of  the  necessity  for  co-operation  between  a  public  utility  and 
its  patrons,  p.  574. 

1.  In  view  of  the  fact  that  a  public  utility  enjoys  a  monopoly  and  is 
charged  with  the  responsibility  of  furnishing  service  in  the  territory  where 
it  is  authorized  to  operate,  it  should  provide  means  of  supplying  the  rea- 
sonable needs  of  individual  applicants  as  they  arise.  Stuhmer  v.  Central 
Illinois  Public   Service  Co.    (111.)    545.  ^ 

•     -   ••*       •   ']  • 

11,  What  constitutes  a  public  utility. 

2.  The  legislature,  in  taking  over  a  ferry  for  operation  by  the  stat6 
and  providing  that  the  Commission  have  the  same  jurisdiction  over  it  as 
over  other  public  utilities,  intended  that  it  should  be  operated  as  a  public 
utility,  subject  to  control  as  to  the  reasonableness  of  rates  and  the  adequacy 
of  service  in  exactly  the  same  manner  as  any  other  public  transportation 
agency,  although  it  is  probable  that  not  the  same  method  of  regulation  was 
intended.     Re  Bath  State  Ferry  (Me.)   363. 

3.  An  auto  service  company  designed  to  render  service  to  motorists  along 
the  highways,  which  has  not  obtained  some  privilege  from  the  state  or 
subdivision  thereof,  is  not  a  public  utility  within  the  meaning  of  the  New 
Jersey  statutes.    Re  Wayside  Teleph.  &  Auto  Service  Co.  (N.  J.)  74. 

4.  The  provisions  of  the  Pennsylvania  Public  Service  Company  Law 
do  not  give  the  Commission  any  power  to  regulate  the  rates  or  service  of 
plants  owned  by  a  municipality  and  operated  either  directly  by  it  or  by 
others  under  lease.     Gilmore  v.  United  Gas  Improvement  Co.   (Pa.)   490. 

6.  The  power  of  the  Indiana  Commission  under  a  statute  authorizing  it 
to  increase  the  rates  of  "any  utility"  extends  to  telephone  companies  organ- 
ized before  its  enactment.  Public  Service  Commission  v.  Girton  (Ind.  Sup. 
Ct.)   16. 

6.  Under  the  California  Public  Utilities  Act,  a  ferry  company  can  be- 
gin operations  without  the  consent  of  the  Commission.     Re  Golden  Gate 
Ferry  Co.   (Cal.)   525. 
P.U.R.1921B. 
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PUBCHA8EB. 

Jurisdiction  of  Commission  oTer  purchasers  of  public  utility  property, 
see  Sebviob,  6. 

BAU^BOADCL 

Nonappealability  of  order  granting  right  to  sue  upon  reparation  claim, 
see  Appeal  anl  Review,  2. 

Threat  to  deprive  railroad  of  1  cent  per  mile  per  passenger  as  raising  a 
question  of  constitutional  law,  see  Constitutional  Law,  2. 

Constitutional  rights  of  purchaser  at  a  foreclosure  sale  not  violated  by 
exclusion  from  decree  of  words 'authorizing  dismantling  of  a  rail- 
road, see  Constitutional  Law,  3. 

Powers  of  state  and  of  owners  over  property  as  merely  -suspended  by 
Federal  control  act,  see  Constitutional  Law,  9. 

Lack  of  Commission  jurisdiction  to  authorize  opening  of  street  across  a 
railroad,  see  Crossings,  1. 

Iowa  Commission  without  jurisdiction  to  require  trains  to  stop  before 
crossing  interurban  tracks,  see  Crossings,  2. 

Rice  not  entitled  to  the  same  rates  as  grain,  see  Discrimination,  17. 

Local  railroad  service  interfering  with  interstate  commerce,  see  Inter- 
state Commerce,  1. 

Railroad  may  be  required  to  file  rate  schedule  in  conformity  with  state 
law  after  return  from  government  control  without  new  legislation, 
see  Rates,  1. 

Authority  of  state  Commission  to  change  intrastate  railroad  rates  after 
return  of  railroads  from  Federal  control,  see  Rates,  7. 

Railroad  rates,  see  Rates,  42,  43. 

Disallowance  of  increased  rates  to  compensate  for  damages  due  to  rail- 
road's negligence,  see  Return,  16. 

Consideration  of  transportation  of  company's  own  timber  products  over 
logging  road  in  determining  profitableness  of  road,  see  Return,  34. 

Railroad  company  incorporated  under  laws  of  a  sister  state  not  public 
utility  under  Michigan  Laws,  see  Securitt  Issues,  2. 

Lack  of  power  of  Michigan  Commission  to  enforce  contract  with  refer- 
ence to  stoppage  of  trains,  see  Service,  2. 

Jurisdiction  of  Nevada  Commission  to  require  the  construction  of  and 
maintenance  of  interchange  tracks,  service  and  rates,  see  Service.  3. 

Right  of  railroad  company  to  abandon  road  operated  at  loss,  see  Sexvice, 
22. 

Railroad  not  allowed  to  dismantle  its  property  on  evidence  showing  mere- 
ly operation  at  a  loss  under  war  conditions,  before  fairly  testing 
rate  increase,  see  Service,  26. 

Discontinuance  of  unprofitable  stop,  see  Service,  26. 

Excessive  grades  and  curves  as  insufficient  ground  for  abandonment  of 
railroad  service,  see  Service,  27. 

Physical  connection  between  two  railroads  established  by  the  Federal 
railroad  administration  ordered  continued,  and  rules  and  regula- 
tions established,  see  Service,  33. 

When  deduction  for  depreciation  of  a  railroad  property  valued  on  a  cost 
basis  not  to  exceed  the  amount  of  a  fimd  accumulated  to  cover  de* 
preciation,  see  Valuation,  21. 
P.U.R.1921B. 
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ISLAILROADS— continued. 

Discussion  of  plan  of  readjustment  after  the  return  of  railroads  to  state 
control,  p.  686. 

Discussion  of  power  of  Congress  to  take  property  under  its  war  powers* 
p.  685. 

1.  The  Federal  Transportation  Act  provides  that  rates  established 
by  the  Federal  Government  should  continue  until  changed  by  state  or  Federal 
authority.  Public  Service  Commission  v.  New  York  C.  R.  Co.  (N.  Y.  Ct. 
App.)  684. 

BATE  BASIL 

Treatment  of  cost  of  changes  in  an  elevated  railroad  structure  made  to 
accommodate  another  railroad  and  at  the  later's  expense  in  arriving 
at  the  rate  base,  see  Valuation,  16. 

BATES. 

I,  Power  of  state,  1, 
II,  Bower  of  courts,  2,  8. 

III.  Jurisdiction,  power,  and  duties  of  Conttnission,  4^12, 

a.  In  general,  4^7. 

b.  To  change  contract  or  franchise  rate,  S^12, 

IV.  Factors  to  he  considered  in  determining  reasonableness,  IS—'IO* 
V,  Bate  schedules;  filing  and  effect,  17— ;9i. 

TI.  Kinds  of  rates,  22^34. 

a.  Minimum  hill  or  service  charge,  22^27, 
h.  Flat  or  metered  rates,  28-^0. 

c.  Meter  rental,  31, 

d.  Sliding  scale,  32-^4, 

VII,  Rates  of  particular  utilities,  8S^fi6. 
a.  Electricity,  35,  36, 
h.  Ferries,  37,  88, 

c.  Natura'.  gas,  aP— 4i« 

d.  Railroads,  42,  48, 

e.  Street  railways,  44S0» 

1,  In  general,  44^-46, 

2.  Transfers,  47— 4P. 

8,  Zones  restricted  hy  franchise,  50. 
/.  Telephones,  51—55. 
g.  Water,  56, 

Presumption  that  Commission  did  not  allow  inflated  value  in  rate  proceeding, 
see  Appeal  and  Review,  4. 

Threat  to  deprive  railroad  of  1  cent  per  mile  per  passenger  as  question  of 
constitutional  law,  see  Constitutional  Law,  2. 

Unconstitutionality  of  delegation  to  a  city  of  power  to  establish  rates,  seo 
Constitutional  Law,  8. 

Legality  of  street  railway  rates  alleged  to  conflict  with  Illinois  Public  Utili- 
ties Act,  see  Discrimination,  6. 

Injunction  pending  a  trial  of  an  action  to  determine  whether  rates  are 
confiscatory,  see  Injunction,  1, 

P.U.R.1921B. 
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RATES— continMcrf. 

RateSy  established  under  Federal  control  act,,  to  continue  vntfl  changed  Ij 
state  or  Federal  authority,  see  Railboads,  1. 

Uniform  rates  necessary  to  prevent  a  disarrangmnent  of  service  in  the  Die- 
trict  of  Columbia,  see  Return,  32. 

Large  cash  surplus  accumulated  during  prosperous  years  as  offset  t»  eperat- 
ing  loss  during  lean  years,  see  Return,  43. 

Public  not  required  to  pay  fair  return  on  duplicated  faeilities  caused  by  ( 
peting  boat  line,  see  Return,  45. 

When  reparation  for  excessive  rates  not  required,  see  RinuBrf,  51, 

Immateriality  in  rate  proceeding  of  fact  that  past  profit*  have  been 
vested  in  property,  see  Return,  52. 

When  depreciated  dollar  not  considered  in  a  rate  proceeding,  see  Return,  53^ 

Rate  requirements  during  abnormal  economic  conditions,  see  Return,  59. 

Prohibition  of  increased  rates  by  way  of  service  charge  or  otherwiae  dur- 
ing a  period  of  repose  fixed  by  Ck)mmis8ion,  see  Retubn,  78. 

Daylight  electric  service  not  justified  where  resulting  rates  would  be  pro- 
hibitive, see  Service,  15. 

Railroad  not  allowed  to  dismantle  its  property  on  evidence  showing  opera- 
tion at  a  loss  under  war  conditions,  before  fairly  testing  rate  increase, 
see  Service,  25. 

When  doubts  as  to  the  value  of  a  utility  company's  property  to  be  resolved 
against  it  in  a  rate-making  proceeding,  see  Valuation,  4. 

Consideration  of  evidence  concerning  the  prescent  value  of  a  gas  property 
notwitsstanding  stipulation  as  to  burden  of  proving  reasonableness  of 
proposed  rates,  see  Valuation,  6. 

I.  Power  of  state, 

1.  Upon  the  return  of  a  railroad  from  Federal  to  state  control,  a  state 
:may  require  a  railroad  to  file  a  rate  schedule  in  conformity  with  the  law  in 
force  prior  to  government  control,  without  enacting  new  legislation  for  that 
purpose.  New  York  C.  R.  Co.  v.  Public  Service  Commission  (U.  S.  Dist. 
•Ct.)   701. 

I/.  Power  of  courts, 

'Commission's  power  to  fix  rates  as  not  preclude  courts  from  preventing 
unlawful  discrimination,  see  Discrimination,  1. 

2.  An  order  of  the  court  compelling  a  public  utility  to  furnish  power  to 
all  customers  at  the  same  rate  does  not  interfere  with  the  power  of  the 
Commission  to  fix  rates.  Salisbury  &  S.  R.  Co.  v.  Southern  Power  Co.  (K.  C. 
Sup.  Ct.)-774. 

3.  The  regulation  and  control  of  gas  companies  is  vested  in  the  legts- 
;iature  and  not  in  the  judicial  branch  of  the  government,  and  the  supreme 
court  has,  therefore,  no  power  to  fix  rates.    New  York  v.  Bronx  Gaa  &  E, 

vCo.   (N.  Y.  Sup.  Ct.  Sp.  T.)   481. 

///.  Jurisdiction,  power,  and  duties  of  Commission, 

a.  In  general, 

•Jurisdiction  of  Nevada  Commission  to  require  the  constructure  and  main* 

tenance  of  interchange  tracks,  service  and  rates,  see  SsRYlOBy  3. 
P.U.R.1921B. 
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RATES — continued. 

4.  The  Arkansas  Commission,  under  §§  5  and  11  of  Act  571  of  the  gen- 
eral assembly  of  1919,  has  jurisdiction  of  the  application  of  a  telephone  com- 
pany for  an  increase  in  rates.    Re  Two  States  Teleph.  Co.  (Ark.)   405. 

5.  The  Illinois  2-Cent  Passenger  Fare  Law  does  not  apply  to  elevated 
railroads,  and,  therefore,  does  not  interfere  with  the  jurisdiction  of  the  Com- 
mission to  fix  reasonable  fares  for  such  railways.  Re  Metropolitan  West 
Side  Elevated  R.  C.  (111.)  229. 

6.  The  Massachusetts  '^sliding  scale"  act  expressly  suspended  the  juris- 
diction of  the  Commission  over  the  price  of  gas  to  be  charged  to  the  con- 
sumer, reductions  in  price  depending  solely  on  the  desire  of  the  stockholders 
for  greater  dividends.    Re  Boston  Consol.  Gas  Co.  (Mass.)  55. 

7.  The  Public  Service  Commission  has  authority  within  the  meaning  of 
the  Federal  Transportation  Act  to  change  intrastate  railroad  rates  after  the 
return  of  the  railroads  to  state  conrol.  Public  Service  Commission  v.  New 
York  C.  R.  Co.   (N.  Y.  Ct.  App.)   684. 

h.  To  change  contract  or  franchise  rate. 

Regulation  of  rates  by  a  Commission  as  not  impairing  contract,  although 
modifying  rate  contract,  see  Constitutional  Law,  4. 

Commission  not  prevented  by  discriminatory  contract  from  establishing  just 
and  reasonable  rates,  see  Constitutional  Law,  5. 

Commission  jurisdiction  over  rates  as  not  limited  by  contract  between  munici- 
pality and  a  utility,  see  Constitutional  Law,  6. 

Effect  of  provision  in  a  contract  of  sale  of  telephone  lines  prohibiting  in- 
creased charges  without  consent  of  the  vendor,  see  Constitutional  Law, 
7. 

Power  of  Utah  Commission  to  modify  discriminatory  rate  contract,  see  Dis- 
crimination, 2. 

8.  A  provision  of  the  South  Dakota  Constitution  preventing  railway, 
telephone,  or  telegraph  construction  within  the  limits  of  any  village,  town,  or 
city  without  the  consent  of  its  local  authority,  confers  no  power  upon  the 
city  to  fix  rates  as  one  of  the  conditions  upon  which  its  consent  to  the  use 
of  the  streets  will  be  granted.    Re  Dakota  Cent.  Teleph.  Co.  (S.  D.)  782. 

9.  The  state  of  South  Dakota  through  its  Commission  has  sole  power 
to  regulate  rates  of  public  utilities,  and  the  consent  of  a  municipality  to  a 
utility's  use  of  its  streets  cannot  deprive  the  state  of  its  rights  and  power 
to  thereafter  regulate  rates.     Re  Dakota  Cent.  Teleph.  Co.   (S.  D.)   732. 

10.  The  New  York  Commission  Second  District,  has  jurisdiction  to  fix 
rates  of  fare  for  a  street  railroad  composed  of  smaller  railroads,  some  of 
which  had  restricting  franchise  provisions  limiting  the  rate  of  fare,  when 
the  final  franchise  to  the  consolidated  road  omitted  all  mention  of  such  re- 
strictions.   Re  Elmira  Water,  Light  &  R.  Co.  (N.  Y.  2d  Dist.)  690. 

11.  A  franchise  restriction,  governing  street  railway  fares,  was  not  waived 
by  a  series  of  ordinances  and  consents  allowing  the  Public  Service  Commis- 
sion to  fix  higher  rates  during  the  war  period,  and  the  Commission  has  no 
power  to  change  them.    Re  United  Traction  Co.  (N.  Y.  2d  Dist.)  638. 

12.  A  franchise  restriction,  governing  street  railway  fares,  was  not  re- 
pealed or  abrogated  by  an  act  of  the  legislature  fixing  rates  at  an  amount 
P.U.R.1921B. 
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equalling  the  maximum  rate  allowed  by  the  franchise.    Be  United  Traction 

Co.   (N.  Y.  2d  Dist.)    638. 

IV.  Factors  to  he  considered  in  determining  reasonableness* 

Unreasonableness  of  rates  based  upon  investment  -without  reference  to  possi* 
ble  appreciation,  see  Return,  3. 

Impropriety  of  procuring  capital  for  rebuilding  from  increased  rates,  see  Re- 
turn, 30. 

Comparison  of  book  values  and  earnings  of  other  telephone  companies  as  not 
material  on  the  question  of  fair  value,  see  Return,  31. 

Allowance  of  inadequate  return  where  adequate  return  would  produce  exor* 
bitant  rates,  see  Return,  36. 

13.  A  rural  telephone  company  in  need  of  more  revenue  because  of  In- 
creased cost  of  operation,  should  not  be  denied  permission  to  increase  rates  on 
the  ground  that  subscribers  are  not  in  a  position  to  pay  such  increase  on  ac- 
count of  the  decreased  prices  of  farm  products.  Re  Juneau  Teleph.  Co. 
(Wis.)   382. 

14.  In  determining  the  reasonableness  of  state  ferry  rates  the  Commis- 
sion must  be  controlled  by  the  law  which  requires  the  rates  in  eflfect  to  be 
reasonable  to  the  customers.    Re  Bath  State  Ferry  (Me.)  363. 

15.  Industrial  consumers  receiving  continuous  gas  supply  during  a 
period  of  gas  shortage  should  be  required  to  pay  rates  more  commensurate 
with  the  cost  of  service  than  the  low  rates  previously  paid.  Re  Midway  Gas 
Co.  (Cal.)  730. 

16.  Although  on  the  basis  of  cost,  a  proper  increase  in  intrastate  ex- 
press rates  might  differ  slightly  from  a  proper  increase  in  interstate  rates, 
the  intrastate  increase  should,  for  the  sake  of  imiformity,  correspond  with 
the  percentage  of  increase.    Re  American  R.  Express  Co.  (Wis.)   597. 

F.  Rate  schedules;  filing  and  effect. 

When  requirement  of  a  deposit  to  cover  cost  of  making  simple  extensions  not 
justified  by  provisions  in  rate  schedule,  see  Service,  20. 

17.  A  public  utility  cannot,  by  the  mere  filing  of  a  new  schedule,  change 
a  contract  rate,  under  a  statute  requiring  electric  utilities  to  file  rate  sched- 
ules and  notices  of  changes  with  the  FubUc  Service  Conunission,  and  author- 
izing it  to  fix,  and,  from  time  to  time,  change  the  rates,  in  case  of  disagree- 
ment of  the  parties.    Rutland  R.  Light  &  P.  Co.  v.  Burditt  Brothers  (Vt.  Sup. 

a.)  4. 

18.  A  clause  in  a  utility's  rate  schedule  that  the  company  will  charge  the 
consumer  the  cost  of  connecting  with  the  delivery  of  electrical  energy,  is  too 
general  and  misleading.  Lovell  v.  Eastern  Pennsylvania  Light,  Heat  &  P. 
Co.  (Pa.)  491. 

19.  A  gas  company  cannot  change  the  policy  of  furnishing  gas  to  a  mu- 
nicipality for  public  purposes  at  a  reduced  rate,  without  application  to  the 
legislature.    New  York  v.  Bronx  Gas  &  E.  Co.  (N.  Y.  Sup.  Ct.  Sp.  T.)  481. 

20.  A  provision  in  a  telephone  tariff  covering  multiple  private  branch 
exchange  boards  that  '*a  monthly  charge,  or  an  installation  charge  plus  a 
P.U.R.1921B. 
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monthly  charge,  is  made,  based  on  the  cost  of  the  equipment  installed,"  is 
ambiguous  and  should  be  modified  so  as  to  clearly  and  specifically  define  the 
charges.    United  Business  Men's  Asso.  v.  Bell  Teleph.  Co.  (Pa.)  193. 

21.  A  utility  company  must,  instead  of  filing  a  tariff,  apply  to  the 
Commission  for  permission  to  increase  rates  fixed  by  order  of  the  Commis- 
sion under  §  72,  of  the  Public  Service  Commissions  Law,  notwithstanding 
the  order  dismisses  a  complaint  against  rates  and  finds  those  in  an  existing 
tariff  just  and  reasonable.    Re  Rockland  Light  &  P.  Co.  (N.  Y.  2d  Dist.)  91. 

VI.  Kinds  of  rates. 

a.  Minimum  JHll  or  service  charge. 

Discussion  of  a  service  charge  to  cover  certain  unvarying  expenses,  p. 
659. 

22.  A  service  charge  should  not  be  added  to  an  existing  reasonable  rate, 
thereby  making  the  rate  as  a  whole  unreasonable,  unless  the  rate  per  thou- 
sand feet  of  gas  is  reduced.    Meriden  v.  Meriden  Gas  Light  Co.  (Conn.)  611. 

23.  The  expenses  incident  to  application  by  new  subscribers,  connection 
and  disconnection  of  service,  and  records  for  service  are  properly  met  by  a 
service  charge,  as  the  cost  of  this  preparatory  work  is  entirely  a  per  sub- 
scriber matter.    Re  Mountain  States  Teleph.  &,  Teleg.  Co.  (Idaho)  739. 

24.  A  service  charge,  when  added  to  that  which  every  other  consumers 
pays,  should  give  a  total  that  is  equal  to  the  fixed  charges  of  a  steam-heating 
utility  on  the  property  devoted  to  the  service.  Re  Springfield  Gas  &  E.  Co. 
(111.)  620. 

25.  A  service  charge  which  should  be  more  correctly  designated  as  a 
"ready  to  serve"  charge,  is  a  proper  charge.  Re  Kingston  Gas  &  E.  C  >.  (N. 
Y.  2d  Dist.)  76. 

26.  The  deficit  in  utility  revenue  caused  by  the  discontinuance  of  a  me- 
ter rental  charge  may  fairly  and  reasonably  be  made  up  by  an  addition  to 
the  minimum  charge.    Re  Hannes  Light  &  P.  Ck>.  (N.  D.)  391. 

27.  The  joint  application  of  the  service  charge  and  the  minimum  charge 
is  inequitable  and  unjust  to  the  consimier,  who  is  called  upon  to  pay  both, 
where  items  included  in  the  minimum  charge  are  also  covered  by  the  service 
charge.    Auburn  v.  Eastern  Pennsylvania  Light,  Heat  &  P.  C]k>.  (Pa.)  197. 

d.  Flat  or  metered  rates. 

28.  All  electric  service  should  be  metered  and  no  charges  whatever  based 
on  flat  rates.    Re  Hannes  Light  &  P.  Co.  (N.  D.)  391. 

29.  An  electric  company  was  required  to  make  the  necessary  arrange- 
ments in  its  system  so  that  the  service  supplied  for  street  lighting  could  be 
metered  at  or  near  the  plant,  and  the  service  therefor  based  on  the  regular 
meter  reading  per  month  at  so  much  per  month.  Re  Hannes  Light  &  P.  Co. 
(N.  D.)  391. 

30.  It  is  unnecessary  to  obtain  authority  from  the  California  Commis- 
sion to  install  water  meters,  providing  there  is  an  effective  measured  rate 
schedule  established  by  a  competent  authority.  Re  Washington  Water  & 
Light  Co.   (Cal.)  417. 

P.UJR.1921B.  58 
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c.  Meter  rental, 

31.  A  charge  of  $1  for  the  installation  of  a  gas  meter  is  unlawful  in  New 
York,  since  a  gas  company  has  no  right  to  exact  any  sum  of  money  from  a 
customer  at  the  time  of  the  installation  of  a  meter  in  excess  of  the  deposit 
permitted  by  §  63  of  the  New  York  Transportation  Corporations  Law. 
Georgia  v.  Producers  Gas  Co.  (N.  Y.  2d  Dist.)  168. 

d»  Sliding  scale. 

32.  The  principle  of  the  Massachusetts  "sliding  scale''  act  that  de- 
creased costs  and  increased  profits  due  to  skilful  and  wise  management  shall 
be  shared  by  the  stockholders  and  the  public  rather  than  wholly  taken  by 
either,  is  essentially  sound,  but  conversion  of  the  theory  into  a  fixed  rule, 
expressed  by  the  interrelation  of  a  standard  price  and  standard  dividend,  is 
necessarily  artificial,  and  conditions  must  be  stable  and  a  considerable  period 
elapse  to  make  it  an  effective  regulator  of  the  selling  price.  Re  Boston 
Consol.  Gas  Co.  (Mass.)  55. 

33.  In  the  midst  of  unstable  and  unprecedented  operating  costs,  a  stand- 
ard cost  of  gas  does  not  exist,  and  a  standard  price  is  an  anomaly,  and, 
therefore,  the  standard  required  by  law  to  be  fixed  should  be  a  temporary 
rather  than  a  permanent  one.    Re  Boston  Consol.  Gas  Co.  (Mass.)  55. 

34.  The  standard  price  of  gas  to  be  fixed  by  the  Boston  Consolidated  Gas 
Company  under  the  Massachusetts  "sliding  scale"  act  was  placed  at  $1.40  a 
thousand  cubic  feet.     Re  Boston  Consol.  Gas  Co.   (Mass.)   55. 

F/J.  Hates  of  particular  utilities. 

Conditions  justifying  continuation  of  discriminatory  heating  rates,  see  Dis- 
crimination, 15. 

Lack  of  right  of  interurban  railway  to  charge  a  through  fare  in  excess  of  sum 
of  the  locals,  notwithstanding  franchise  fixing  local  fare,  see  Discbim- 

INATION,  16. 

Consideration  of  fact  that  an  elevated  railway  is  undergoing  economic  read- 
justments and  that  prices  are  trending  downward,  see  Return,  46. 

Segregation  of  gas  department  of  a  gas  and  electric  utility  for  rate-making 
purposes,  see  Return,  56. 

Interurban  railway  allowed  increased  rates  on  condition  that  it  would  in- 
crease wages  and  improve  service,  see  Return,  58. 

Allowance  of  increased  express  rates  to  meet  increased  wages  ordered  by 
United  States  Labor  Board,  see  Return,  60. 

Allowance  of  emergency  express  rate  increase  with  reserved  jurisdiction  to 
correct  inequalities  and  without  waiving  right  to  test  validity  of  Inter- 
state Commerce  Commission  order,  see  Return,  62. 

Treatment  of  cost  of  changes  in  an  elevated  railroad  structure  made  to  accom- 
modate another  railroad  in  arriving  at  the  rate  base,  see  Valuation,  16. 

a.  Electricity. 

Right  of  lighting  company  to  have  reasonableness  and  validity  of  electric 
rate  reviewed  by  courts  after  acceptance  of  gas  rate  established  by  same 
order,  see  Appeal  and  Review,  3. 

P.U.R.1921B. 
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Special  electric  rate  contract  ordered  dlBcontinued,  see  Discrimination,  13. 

Fixed  lighting  rate  for  one  Tillage  out  of  several  having  a  sliding  scale  as 

discriminatory,  see  Discrimination,  12. 
Contemporaneous    consideration   of    rates   for   street   railway   and   electric 

lighting  service,  see  Procedure,  1. 

35.  An  electric  company  was  directed  to  make  a  study  of  the  subject 
of  service  and  demand  charges  and  to  propose  either  a  fiat  service  charge  for 
lighting  customers  plus  a  commodity  meter  rate  or  else  a  system  of  demand 
charges  based  upon  the  actual  connected  load.  Mayor  of  Binghamton  v. 
Binghamton  Light,  Heat  A  P.  Co.  (N.  Y.  2d  Dist.)  581. 

36.  A  rate  schedule  for  electric  service  in  a  rural  section  should  not  be 
allowed  if  not  in  conformity  with  the  Commission's  uniform  rule  as  to  such 
service,  although  such  schedule  may  be  just  and  reasonable.  Re  Spring 
Valley  Utilities  Co.  (111.)  771. 

ft.  Ferries. 

Reduced  rate  for  transportation  of  school  children  by  a  state  ferry,  see  Dis- 
crimination, 11. 

37.  The  rates  of  a  state  ferry  under  regulation  by  the  Commission  must 
be  just  and  reasonable  to  the  consumer,  and  the  services  rendered  adequate 
as  reason  and  necessity  authorize  and  require.  Re  Bath  State  Ferry  (Me.) 
363. 

38.  The  Maine  Commission  refused  to  make  a  reduced  foot  passenger 
ferry  rate  to  frequent  users  of  a  state  ferry.  Re  Bath  State  Ferry  (Me.) 
363. 

c.  Natural  gaa. 

Burden  of  proving  necessity  for  increase  in  natural  gas  rates,  see  Evidence, 
1. 

39.  In  applying  the  sliding  scale  upward  or  inverted  block  rate,  the  first 
step  up  of  the  price,  allowing  a  sufficient  amount  for  economical  consump- 
tion, should  be  sufficient  to  discourage  any  unnecessary  use.  Davis  v.  Penn- 
sylvania Gas  Co.  (X.  Y.  2d  Dist.)  342. 

40.  In  order  to  serve  the  reasonable  minimum  needs  of  the  domestic  con- 
sumers of  natural  gas  who  are  using  all  due  care  to  prevent  waste,  the  first 
block  step  of  an  inverted  block  schedule  should  be  placed  at  least  at  10,000 
m.  c.  f.    Georgia  v.  Producers  Gas  Co.  (N.  Y.  2d  Dist.)  168. 

41.  The  theory  of  inverted  bock  rates  as  applied  to  natural  gas  is  that 
they  will  tend  to  conserve  the  supply  rather  than  increase  the  revenues  of  the 
company,  on  the  assumption  that  consumers  will  be  careful  not  to  exceed 
their  necessities  by  a  wasteful  use  of  the  commodity  if  the  cost  of  such  excess 
use  is  placed  at  a  sufficiently  high  figure.  Georgia  v.  Producers  Gas  Co.  (N. 
Y.  2d  Dist.)   168. 

d.  Railroads, 

Discussion  of  the  factors  taken  into  consideration  in  determining  the 
reasonableness  of  a  railroad  rate,  p.  821. 
P.U.R.1921B. 
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42.  The  California  CommiBeion  refused  to  establish  the  practice  of  grant- 
ing the  privilege  of  milllng-in-tran8it  to  rice  producers  unless  it  were  proven 
that  the  milling  in  transit  was  necessary  in  order  to  remove  a  discrimination 
existing  between  different  shippers  of  the  same  commodity.  Pacific  Rice 
Growers*  Asso.  v.  Atchison  T.  &  S.  F.  R.  Co.  (Cal.)  818. 

43.  The  California  Commission  held  that  a  mileage  scale  of  rates  for 
rice  could  not  be  constructed  that  would  be  reasonable  and  nondiscrimina- 
tory where  it  appeared  that  the  routes  between  producing  points  and  some 
of  the  further  distant  milling  points  were  served  by  widely  divergent  trans- 
portation lines,  both  rail  and  water,  over  more  or  less  circuitous  routes. 
Pacific  Rice  Growers'  Asso.  v.  Atchison  T.  &  S.  F.  R.  Co.  (Cal.)   818. 

e.  Street  RaUwaya, 

1.  In  general. 

Segregation  of  portions  of  street  railway  service  unaffected  by  franchise  re- 
striction, see  Retubn,  33. 

Refusal  of  increased  street  railway  rates  in  face  of  declining  costs,  see  Re- 
turn, 48. 

Discussion  of  loss  of  traffic  due  to  increases  in  fares,  p.  160. 

44.  The  scheme  of  rates  for  a  street  railway  should  be  one  that  will  meet 
the  convenience  of  tlie  greatest  number  of  patrons  and  encourage  riding  while 
at  the  same  time  it  gives  some  recognition  to  the  cost  of  serving  the  occa- 
sional rider,  although  as  to  just  how  much  weight  this  latter  consideration 
should  be  given,  must  depend  upon  the  application  of  practical  judgment  to 
the  solution,  of  the  problem.    Re  Wisconsin  Public  Service  Co.  (Wis.)  592. 

45.  A  franchise  requiring  a  fare  not  to  exceed  5  cents  within  the  city 
limits  of  the  city  of  Vancouver,  was  held  unjust  and  unreatjonable  under  the 
present  operating  conditions  of  the  North  Coast  Power  Company,  and  an 
increase  of  fare  from  7  to  10  cents  was  authorized,  with  tickets  in  quantities 
of  eleven  for  $1.    Vancouver  v.  North  Coast  Power  Co.   (Wash.)   186. 

46.  A  reduced  fare  to  short  distance  riders  of  a  street  railway  in  order 
to  regain  lost  patronage  is  an  impracticable  way  to  meet  an  emergency  need 
of  the  company  for  more  return.    Re  Lincoln  Traction  Co.  (Neb.)   157, 

2.  Transfers. 

47.  Although  on  the  ground  of  division  of  revenues  between  competing 
street  railway  companies  in  the  District  of  Columbia  the  charge  for  tnuisfers 
might  well  be  abolished,  the  Commission  refused  to  abolish  such  charge  alto- 
gether in  order  to  prevent  congestion  in  traffic  at  certain  points,  but  reduced 
the  charge  from  2  cents  to  1  cent  for  such  privileges.  Re  Washington  R.  & 
Electric  Co.   (D.  C.)  40. 

48.  The  Indianapolis  Street  Railway  Company  was  allowed  to  increase  its 
fares  for  a  test  period  of  seventy-one  days  by  making  a  1-cent  charge  for 
transfer  privileges.    Re  Indianapolis  Street  R.  Co.  (Ind.)   133. 

40.  Increased  revenue  for  a  street  railway  should  be  obtained  by  in* 
creased  fares  and  not  be  a  charge  for  transfers,  such  a  charge  not  being  fairly 
P.U.R.1921B. 
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baaed  upon  service  rendered.    Re  Elmira  Water,  Light  &  R.  Co.  (N.  Y.  2d 

Dist.)  690. 

a.  Zones  restricted  hy  franchise, 

50.  A  street  railway  company,  making  application  for  increased  rates 
in  a  zone  as  a  unit,  including  a  city  where  such  increase  is  prohibited  by  a 
franchise  restriction,  will  not  be  allowed  an  increase  in  any  part  of  the  zone. 
Re  United  Traction  Co.   (N.  Y.  2d  IMst.)   638. 

/.  Telephones, 

51.  The  only  practical  and  feasible  way  for  the  establishment  of  rates  ot 
a  telephone  company  operating  throughout  the  state,  is  to  fix  such  rates  upon 
a  state  wide  basis  rather  than  upon  the  segregated  values  of  the  company's 
property.     New  Castle  v.  Bell  Teleph.  Co.   (Pa.)   378. 

52.  The  state- wide  rather  than  the  exchange  method  of  fixing  telephone 
rates  should  be  adopted  in  the  case  of  a  utility,  where  its  business  for  the  en- 
tire state  is  operated  under  one  management,  and  as  a  single  unit,  a  certain 
proportion  of  the  general  expense  and  of  the  total  profit  in  value  is  assign- 
able to  each  local  exchange,  and  the  value  of  the  service  to  any  particular 
exchange,  being  materially  affected  by  the  ability  of  the  subscribers  in 
such  exchange,  to  communicate  with  other  sections  of  the  state.  Re  Ches- 
apeake &  P.  Teleph.  Co.   (W.  Va.)   97. 

53.  Telephone  installation  and  removal  charges,  which  impose  a  portion 
of  this  cost  upon  subscribers  directly  responsible  therefor,  are  equitable  as  re- 
lieving the  whole  body  of  subscribers  from  bearing  expense  for  which  they 
are  not  responsible.    Re  Chesapeake  &  P.  Teleph.  Co.  (W.  Va.)  97. 

54.  The  cost  of  public  utility  equipment  or  facilities,  such  as  private 
branch  telephones,  multiple  exchange  boards,  should  be  borne  by  the  patrons 
to  whom  they  are  of  particular  convenience,  and  not  by  the  general  rate- 
payers.    United  Business  Men's  Asso.  v.  Bell  Teleph.  Co.   (Pa.)    193. 

55.  The  most  satisfactory  method  of  readjustment  of  increased  tele- 
phone rates  is  the  imposition  of  the  largest  portion  of  the  advance  upon 
the  toll  service  and  business  telephones,  where  toll  rates  in  effect  for  a 
long  time  have  been  inadequate  in  proportion  to  the  service  rendered.  Re 
Mutual  Teleph.  Co.   (Hawaii)   209. 

0,  Water, 

56.  A  schedule  of  fair  rates  should  be  established  to  give  a  water  com- 
pany a  fair  return  pending  a  change  to  metered  service.  Re  Washington 
Water  &  Light  Co.  (Cal.)  417. 

RATES  OF  PARTICULAR  UTILITIES. 

See  Rates,  35-56. 

REASONABLENESS. 

Injunction  pending  a  trial  of  an  action  to  determine  whether  the  rates 

are  confiscatory,  see  iNJUNonoN,  1. 
Value  of  service  as  factor  to  be  considered  in  rate  fixing,  see  Rates,  14. 
P.U.R.1921B. 
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REASONABLENESS— cow  tinued. 

Inequity  of  adding  service  charge  without  reducing  consumption  rate, 
see  Rates,  22. 

Injustice  of  joint  application  of  service  charge  and  minimum  charge,  see 
Rates,  27. 

Cost  of  telephone  equipment  and  facilities  to  be  borne  by  patrons  to 
whom  they  are  of  particular  convenience  and  not  by  the  general 
ratepayers,  see  Rates,  64. 

Reasonableness  of  return,  see  Retubx,  25-76. 

Requirements  of  rates  charged  by  ferry  imder  state  control,  see  Rates, 
37. 

Unfairness  of  transfer  charge,  not  based  upon  service  rendered,  see 
Rates,  49. 

Water  company  entitled  to  fair  return  regardless  of  rate  in  use,  see 
Return,  25. 

Disallowance  of  amortization  of  deficits  incurred  by  purchase  of  run- 
down plant  at  excessive  price,  see  Return,  27. 

When  depreciated  dollar  not  considered  in  a  rate  proceeding  for,  see  Re- 
turn, 53. 

Reasonableness  of  return  as  a  whole,  see  Return,  55,  56. 

Gas  extension  as  reasonable  although  the  new  business  would  not  pay 
full  return  of  fully  developed  territory,  see  Service,  16. 

REASONABLENESS  AS  A  WHOIrE. 

Basis    for    establishment    of    telephone    rates    for    company    operating 

throughout  state,  see  Rates,  51. 
Adoption   of  state-wide  method  of  fixing  rates  rather  than  exchange 

method,  see  Rates,  52. 

RECONSTRUCTION. 

Impropriety  of  procuring  capital  for  rebuilding  from  increased  rates,  see 
Return,  30. 

REDEMPTION. 

Payments  into  a  sinking  fund  for  redemption  of  bonds  not  a  part  of 
operating  expenses,  see  Return,  23. 

REFUNDING. 

Allowance  of  interest  amounting  to  8)  per  cent  per  annum  on  refunding 
notes,  see  Security  Issues,  6. 

REOUULTIONS. 

See  Rules  and  Regulations. 

REHEARING. 

Denial  of  rehearing  of  application  for  establishing  telephone  rates  al- 
though municipality  was  not  properly  represented,  see  Pbocedubc,  2. 

RENEWALS  AND  REPLACEMENTS. 

An  amortization  fund  for  renewals  and  replacements  ai  not  a  part  of 
capital,  see  Valuation,  40. 
P.U.R.1921B. 
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RENEWALS  AND  REPLACEMENTS— conttnuerf. 

Suspense  account  set  up  for  renewals  and  replacements  as  not  an  ele- 
ment of  invested  capital,  see  Valuation,  42. 

Inclusion  of  leased  property  in  valuation  of  railway,  see  Valuation,  50. 

REPARATION. 

Nonappealibility  of  order  granting  right  to  sue  upon  reparation  claim, 

see  Appeal  and  Review,  2. 
Disallowance  of  reparation  for  excessive  rates,  see  Return,  61. 

1.  The  Interstate  Commerce  Commission,  under  the  Federal  Trans- 
portation Act  of  1920,  has  exclusive  jurisdiction  over  claims  for  repara- 
tion for  overcharges  arising  during  Federal  control.  United  States  Beet 
Seed  Co.  v.  Oregon  Short  Line  R.  Co.  (Idaho)  542. 

REPRODUCTION  COST. 

Failure  of  street  railway  to  sustain  burden  of  proving  necessity  for  in> 
creased  fares,  see  Return,  1. 

Present  fair  value  not  to  be  measured  by  cost  of  reproduction  based  on 
average  prices  for  a  ten-year  period,  see  Valuation,  2. 

Book  cost  not  given  the  weiglit  of  reproduction  cost  new  less  deprecia- 
tion in  a  valuation  proceeding,  see  Valuation,  13. 

Ascertainment  of  reproduction  cost  in  a  valuation  proceeding,  see  Val- 
uation, 14-20. 

Allowance  for  omissions  and  contingencies  in  a  reproduction  cost  valua- 
tion of  a  telephone  utility,  see  Valuation,  33. 

RESERVES. 

Depreciation  reserve,  see  Defbbciation,  11. 

Replacement  reserve  properly  continued  as  safeguard  against  unusual 
replacement  charges,  see  Return,  20. 

RES  JUDICATA. 

Discussion  of  the  effect  of  prior  decisions  as  to  excessive  freight  charges 
as  the  law  of  a  case  on  review  of  subsequent  decision  relating  to 
reparation  therefor,  p.  26. 

RETURN. 

I.  Basis  upon  which  return  is  to  he  computed,  i-^. 
11.  Consideration  of  operating  expenses,  4^2^. 
a.  In  general,  4t^9, 
h.  Commission  expenses,   10» 
c»  Salaries  and  wages,  11,  12. 

d.  Income  taxes,  13^13, 

e.  Damages,   16, 

/.  Payments  to  holding  or  parent  company,  17,  18. 
g.  Charges  to  depreciation,  19,  20. 
h.  Pensiim  fund,  21. 
[  P.U.R.1921B. 
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i.  Amortization  of  natural  gas  property, 
j»  Amortization  of  cost  of  abandoned  property,  22. 
Tc.  Payments  into  fund  for  Inmd  redemption,  28,  24. 
HI.  Reasonableness  of  return,  ;95— 70. 

a.  In  general,  2&—30. 

b.  Factors  to  be  considered  in  determining,  di— J^. 

1.  In  general,  31^34. 

2.  Value  of  service,  36,  36. 

3.  Necessity  for  attracting  capital, 
4t.  Cost  of  money,  37,  3S. 
6.  Character  of  service,  39'^2. 

6.  Existence  of  large  surplus,  43. 

7.  Overbuilding,  44. 

5.  Competition,  45. 

9.  Declining  costs  46^SO. 
lO.  Bast  earnings,  51^64. 

c.  Reasonableness  of  return  as  a  whole,  S5,  SO. 

d.  Abnormal  conditions;  em,ergency  relief,  67^62. 

e.  Reasonableness  of  specific  amounts,  63^76. 

1.  Electricity,  63.    ■ 

2.  Elevated  railways,  64. 

3.  Gas,  OS. 

4.  Natural  gas,  66. 

6,  Street  railways,  67—69. 

6.  Telephones,  70—75. 

7.  Water,  76. 
IV.  Confiscation,   77. 

V.  Period  of  repose,  7S. 

Apportionment  of  expenses  of  steam-heating  station  which  is  combined 
with  an  electric  plant,  see  Apportionment,  1. 

Burden  of  proving  necessity  for  increase  in  natural  gas  rates,  see  Eyidenck, 
1. 

Ck>nsideration  of  prospective  return  in  determining  whether  an  extension 
should  be  made,  see  Service,  13-17. 

Evening  service  by  state  ferry  required  although  expense  greater  than  rev- 
enue, see  Service,  14. 

Daylight  electric  service  not  justified  where  resulting  rates  would  be  pro- 
hibitive, see  Service,  15. 

Gas  extension  reasonable  although  the  new  business  would  not  pay  full  re- 
turn of  fully  developed  territory,  see  Service,  16. 

When  extension  of  service  into  sparsely  settled  locality  not  required,  see 
Service,  17, 


J.  Basis  upon  which  return  is  to  be  computed. 

Basis  for  establishment  of  telephone  rates  for  company  operating  tlirough- 

out  state,  see  Hates,  51. 
P.U.R.1921B. 
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State-wide  method  of  fixing  rates  rather  than  exchange  method  adopted,  see 
Rates,  52. 

Cost  of  railway  buildings  on  leased  land  as  representing  legitimate  invest- 
ment, see  Valuation,  51. 

Inclusion  of  property  leased  by  railway  in  rate  base,  see  Valuation,  50. 

1.  A  railway  company  is  required  to  sustain  the  burden  of  proof  in  an 
application  for  increased  fares,  and  failing  to  present  evidence  of  valuation 
other  than  reproduction  value,  it  has  not  sustained  that  burden.  Re  United 
Traction  Co.  (N.  Y.  2d  Dist.)  638. 

2.  A  utility  company  is  entitled  to  a  return  upon  the  present  value 
of  its  property  rather  than  upon  its  original  cost.  Davis  v.  Pennsylvania 
Gas  Co.  (N.  Y.  2d  Dist.)  342. 

3.  Rates  based  upon  value  of  investment  eight  years  previous,  with  cer- 
tain additions  thereto,  without  reference  to  any  possible  appreciation,  are 
unjust  to  the  company.  People  ex  rel.  Iroquois  Natural  Gas  Co.  v.  I^iblic 
Service  Commission  (N.  Y.  App.  Div.)  485. 

II.  Consideration  of  operating  expenses. 

Premiums  for  insurance  on  lives  of  officers  as  not  a  proper  operating  ex- 
pense, see  Operating  Expenses,  1. 

a.  In  general. 

Discussion  of  increase  in  operating  ratio  of  the  Lincoln  Traction  Com- 
pany, p.  159. 

Statement  of  the  procedure  followed  in  determining  operating  expenses 
in  a  case  involving  the  application  of  a  large  number  of  exchanges  for  in- 
creased rates,  p.  809. 

4.  The  South  Dakota  Commission  determined  the  operating  expenses  to 
be  allowed  in  a  rate  case  by  setting  up  a  statement  of  the  actual  charges 
for  the  preceding  year  with  the  exception  of  operators'  wages,  which  had 
been  increased,  and  estimating  these  wages  upon  the  basis  of  the  operatprs' 
wages  in  eiTect  just  prior  to  the  proceedings.  Re  Dakota  Cent.  Teleph.  Co. 
(S.  D.)  782. 

5.  In  determining  the  reasonable  operating  expenses  of  elevated  rail- 
.  ways,  the   Commission  gives   consideration  to  the   fact  that   maintenance 

charges  have  been  unusually  high  during  the  preceding  year.    Re  Metropoli- 
tan West  Side  Elevated  R.  Co.  (111.)  229. 

6.  In  estimating  coal  expenses  of  an  electric  utility,  the  Commission  dis- 
regarded the  experience  of  1920  and  based  its  calculation  for  the  immediate 
future  on  present  prices,  while  other  operating  expenses  were  based  upon 
the  experience  of  1920.  Mayor  of  Binghamton  v.  Binghamton  Light,  Heat 
&  P.  Co.   (X.  Y.  2d  Dist.)   581. 

7.  There  is  nothing  in  the  general  industrial  situation  of  which  the 
Commission  may  take  notice  to  warrant  the  assumption  that  there  will  be 
in  the  near  future  such  a  general  readjustment  to  the  prices  of  1919,  or  of 
any  other  particular  period  which  would  make  the  experiences  of  1919  or 
such  other  particular  period  a  standard  by  which  to  measure  the  1921  opera- 
tion of  a  gas  utility.  Re  Kingston  Gas  &  E.  Co.  (N.  Y.  2d  Dist.)  76. 
P.U.R.1921B. 
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8.  An  allowance  was  made,  as  reasonable  expense  of  operation  for  the 
ensuing  twelve  months,  of  an  amount  equal  to  the  same  percentage  of  the 
increased  salary  and  wage  schedule  as  the  percentage  of  the  pay  roll  previ- 
ously chargeable  to  operating  expenses;  and,  in  addition,  an  amount  to  pro- 
vide for  increase  in  the  pay  roll  on  account  of  additional  employees  and  pay 
roll  adjustments  for  the  ensuing  twelve  months.  Re  Mutual  Teleph.  Co. 
(Hawaii)  209. 

9.  The  Indiana  Commission  accepted,  as  a  legitimate  charge  during  an 
emergency,  an  annual  payment  of  $130,000  required  to  be  spent  for  plant 
betterment  and  extensions,  but  was  inclined  to  carry  it  as  a  separate  and  dis- 
tinct charge  during  the  emergency.  Re  Indianapolis  Street.  R.  Co.  (Ind.) 
138. 

5.  Commission  expenses. 

10.  Valuation  expenses  were  required  to  be  spread  over  a  period  of  five 
years,  where  the  charges  for  this  item  were  not  excessive.  Re  Metropolitan 
West  Side  Elevated  R.  Co.   (111.)   229. 

c.  Salaries  and  wages, 

11.  Although  expenditures  in  salaries  and  other  general  expense  may 
be  open  to  criticism,  the  Commission  cannot  supplant  the  judgment  of  the 
directors  of  a  corporation,  when  such  expenses  are  not  for  nominal  ser^'ices 
for  diversion  of  earnings  from  the  stockholders.  Breen  v.  Northern  New 
York  Utilities  (N.  Y.  2d  Dist.)  463. 

12.  Officers  of  a  corporation  should  receive  a  reasonable  compensation 
for  their  services  in  organization,  and  such  compensation  should  not  be  based 
upon  their  success  in  selling  securities.  Re  Golden  Gate  Ferry  Ck).  (Cal. ) 
525. 

d,  Incom,e  taxes, 

•     13.  Federal  income  taxes  should  not  be  included  in  the  operating  ex- 
penses of  a  public  utility.    Re  Indianapolis  Street  R.  C3o.  (Ind.)  133. 

14.  Income  taxes  were  held  a  proper  expense  of  operation,  the  return 
being  calculated  net  above  taxes.     Re  Mutual  Teleph.  Co.   (Hawaii)   209. 

15.  Hie  Federal  income  tax  law  contemplates  that  the  burden  shall  be 
imposed  on  the  corporations  and  paid  out  of  their  net  profits  and  not  passed 
qn  to  the  public,  and  this  tax  is,  therefore,  not  a  proper  charge  to  (4>erating 
expenses.    Re  Washington  R.  &  Electric  Co.  (D.  C.)  40. 

e.  Damages, 

16.  An  increase  in  rates  will  not  be  authorized  to  enable  a  railroad  com- 
pany to  pay  damage  claims  arising  out  of  a  collision  due  to  negligence.  Re 
Denver  &  I.  R.  Co.  (Colo.)  29. 

/.  Payments  to  holding  or  parent  company. 

Discussion  of  the  payment  of  a  percentage  of  gross  revenues  by  a  t«le- 
P.U.R.1921B. 
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phone  company  as  license  payment  for  certain  services  performed  by  a  par- 
ent company,  p.  757. 

17.  In  fixing  the  rates  of  a  telephone  company,  the  West  Virginia  Com- 
mission approved  the  allowance  of  4^  per  cent  paid  by  the  company  to  the 
parent  American  Telephone  &  Telegraph  Company  under  the  license  revenue 
contract  as  a  proper  charge  to  operation,  although  it  held  that  the  basis 
adopted  for  the  ascertainment  of  its  compensation  was  unscientific  and  easily 
susceptible  of  abuse.     Re  Chesapeake  &  P.  Teleph.  Co.   (W.  Va.)   97. 

18.  In  determining  the  reasonableness  of  the  operating  expenses  of  a 
telephone  company  in  a  rate  proceeding,  payments  made  to  the  American 
Telephone  &  Telegraph  Company  under  the  4^  per  cent  license  agreement 
were  held  reasonable.    Re  Southwestern  Bell  Teleph.  Co.  (Ark.)  516. 

g.  Charges  to  depreciation. 

Depreciation  reserve  of  natural  gas  company  transferred  to  capital  account, 

as  forming  no  part  of  rate  base,  see  Valuation,  23. 

Table  showing  estimated  annual  reserve  required  for  replacements  of 
Chicago  Elevated  Railways,  p.  279. 

19.  An  annual  allowance  of  $302,201  for  the  amortization  of  the  deple- 
tion of  the  capital  of  a  natural  gas  company  was  held  reasonble  on  a  total 
physical  value  of  $1,000,000.  Davis  v.  Pennsylvania  Gas  Co.  (N.  Y.  2d 
Dist.)  342. 

20.  The  continuance  of  a  replacement  reserve  fund  is  proper  as  a  safe- 
guard against  imusual  replacement  charges,  although  comparison  of  ac- 
cruals in  the  replacement  reserve  fund  since  its  creation  with  the  amount 
fixed  as  proper  to  care  for  annual  depreciation,  may  reveal  substantial  dif- 
ferences.   Re  Metropolitan  West  Side  Elevated  R.  Co.   (111.)   229. 

It.  Pension  fund, 

21.  An  annual  allowance  for  a  special  fund  for  pensions  was  author- 
ized as  an  expense  of  operation,  to  be  handled  in  the  same  manner  as  a  de- 
preciation fund.     Re  Mutual  Teleph.  Co.   (Hawaii)   209. 

i.  Amortization  of  natural  gas  property. 

Discussion  of  extrahazard  in  natural  gas  business  and  necessity  for 
establishing  contingency  fund  p.  712. 

j.  Amortization  of  cost  of  abandoned  property, 

22.  A  gas  company  was  permitted  to  amortize  over  a  period  of  years 
the  depreciated  cost  of  production  equipment  which  had  become  of  no  use 
upon  substitution  of  natural  for  artificial  gas.  Re  Southern  Counties  Gas 
Co.    (Cal.)    705. 

1c,  Payments  into  fund  for  bond  redemption, 

23.  Payments  into  a  sinking  fund  for  the  redemption  of  bonds  form  na 
part  of  the  operating  expenses  of  a  utility,  but  must  be  paid  out  of  gross 
P.UJ1.1921B. 
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income,  since  otherwise  the  ratepayer  would  buy  the  corpus  of  the  prop- 
erty itself  and  turn  it  over  to  the  stockholders.  Re  Madison  Light  &  Fuel 
Co.  (Ind.)  338. 

24.  An  allowance  of  5  per  cent  on  the  cost  of  reproduction  was  held 
reasonable  for  annual  accruing  depreciation  of  an  electric  plant.  Re  Hannes 
Light  &  P.  Co.  (X.  D.)  391. 

///.  ReasanahleneBs  of  return, 

a.  In  general. 

Statement  of  rule  that  utility  is  entitled  to  earn  a  return  sufficient  to 
cover  the  reasonable  cost  of  efficient  operation  including  a  proper  allowance 
for  depreciation  and  in  addition  a  reasonable  return  on  the  fair  value 
of  its  property,  p.  213. 

Statement  that  what  constitutes  a  reasonable  return  depends  upon  many 
conditions,  such  as  the  prevailing  rate  of  interest  in  the  community  in  which 
the  enterprise  is  located,  the  risks  involved  in  conducting  the  business,  the 
demand  for  money,  the  competency  of  the  management  and  the  size  and 
comparative  financial  strength  of  the  company,  p.  280. 

25.  Regardless  of  the  rate  in  use,  a  water  company  is  entitled  to  earn  a 
gross  revenue  under  it  which  is  sufficient  to  meet  its  expenss  and  pay  a  fair 
rturn  on  the  value  of  its  property.    Re  Dixon  Water  Co.  (111.)  553. 

26.  A  gas  company  is  entitled  to  such  rates  as  will,  under  present  condi- 
tions, equalize  the  increased  level  of  its  operating  expenses.  Re  Western 
States  Gas  &  E.  Co.  (Cal.)  419. 

27.  A  gas  company,  which  has  purchased  a  run-down  plant  at  a  price 
in  excess  of  its  value  cannot  expect  to  be  allowed  to  amortize  the  deficit 
incurred  during  the  period  immediately  following  the  purchase  of  the  prop- 
erty and  before  it  has  adequately  improved  the  property.  Re  Southern 
Counties  Gas  Co.    (Cal.)    705. 

28.  Patrons  should  not  be  required  to  pay  high  rates  for  the  purpose  of 
accumulating  and  maintaining  a  surplus  and  depreciation  fund  beyond  a  rea- 
sonable requirement  of  the  company.  Meriden  v.  Meriden  Gas  Light  Co. 
(Conn.)  611. 

29.  A  street  railway  company  which,  unlike  industrial  and  commercial 
institutions,  has  not  been  permitted  to  build  up  a  surplus,  should  not  be  re- 
quired to  operate  on  insufficient  revenue  until,  owing  to  a  general  decline 
in  prices,  conditions  improve.     Re  Lincoln  Traction  Ck>.    (Neb.)   167. 

30.  A  public  utility  company  should  not  be  permitted  to  procure  capi- 
tal for  rebuilding  from  revenues  derived  through  increased  rates.  Re  Cuba 
City  Teleph.  Exch.  Co.   (Wis.)  200. 

5,  Factors  to  he  considered  in  determining, 

1,  In  general, 

31.  The  comparison  of  book  values  and  earnings  of  a  telephone  company 
in  the  entire  state  to  that  in  other  states  is  immaterial  on  the  question  of 
the  fair  value  of  the  property  used  and  useful  in  furnishing  telephone  serv- 
F.U.R.1921B. 
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ice  in  a  specified  mmiicipality  and  the  fixing  of  a  reasonable  rate  for  such 

service.    Re  Southwestern  Bell  Teleph.  Co.  (Ark.)  516. 

32.  It  is  necessary,  in  the  public  interest,  to  maintain  a  uniform  rate 
of  fare  on  all  street  railway  lines  within  the  District  of  Columbia  to  pre- 
vent a  disarrangement  of  the  service  that  would  be  disastrous  to  the  com- 
panies and  the  public  alike,  notwithstanding  this  produces  an  imreasonably 
high  return  to  one  •of  the  companies.  Re  Washington  R.  &  Electric  Co. 
(D.  C.)  40. 

33.  When  a  street  railway  has  made  itself  a  party  to  contracts  limiting 
its  revenues  from  certain  parts  of  its  service,  the  portion  of  the  service  un- 
affected by  such  contract  limitations  must  be  considered  separately  for  rate- 
fixing  purposes.    Re  United  Traction  Co.  (N.  Y.  2d  Dist.)   638. 

34.  In  determining  whether  the  operation  of  a  logging  road  is  profita- 
ble or  otherwise  the  transportation  of  the  company's  own  timber  product 
thereover  must  be  taken  into  account  and  credited  on  the  basis  of  reason- 
able rates.  Tenino  Lumber  Co.  v.  Silver  Lake  R.  &  Lumber  Co.  (Wash.) 
494. 

2.  Value  of  service. 

Statement  of   limitation   of  rule  of   reasonable  return   that  the  rate 
charged  shall  not  exceed  the  value  of  the  service,  p.  213. 

36.  The  value  of  the  service  furnished  by  a  telephone  company  is  an 
element  to  be  considered  in  «  rate  case  aside  from  the  cost  of  producing  the 
service  to  be  sold.     Re  Dakota  Cent.  Teleph.  Co.    (S.  D.)   782. 

36.  A  gas  rate  schedule  was  authorized  by  the  Illinois  Commission,  al- 
though not  providing  for  an  adequate  return  upon  the  investment  in  the 
property,  where  it  appeared  to  be  the  maximum  rate  which  would  be  al- 
lowed without  driving  consumers  away.    Re  Illinois  Gas  Co.   (111.)  430. 

a*  Necessity  for  attracting  capital. 

Discussion  of  credit  and  bases  of  credit  of  utility  business,  p.  143. 
Discussion  of  policy  of  Indiana  Commission  to  maintain  solvency  and 
credit  of  efficiently  managed  street  railway,  p.  154. 

4.  Cost  of  money. 

37.  The  California  Commission  allowed  a  rate  of  10.50  per  cent  up<m  a 
utility  company's  capital  for  depreciation  and  return,  on  the  ground  that 
recent  investments  in  extensions  and  improvements  by  a  public  utility  bear 
substantially  higher  interest  rates  and  will  continue  to  do  so.  Re  Western 
States  Gas  &  E.  Co.  (Cal.)  419. 

38.  A  steam  and  hot  water  heating  company  was  held  entitled  ot  a  re- 
turn of  8  per  cent  in  view  of  the  present  financial  situation  and  the  rate  of 
interest  now  required  to  attract  capital.  Re  Springfield  Gas  k  E.  Co.  (111.) 
620. 

6.  Character  of  Service. 

89.  The  Arkansas  Commission  in  the  exercise  of  its  legislative  power 
P.U.R.1921B. 
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in  granting  and  withholding  rates,  will  look  to  the  character  of  the  service 
furnished  and  when  it  appears  that  this  is  unreasonably  poor,  rates  will  be 
withheld  until  such  time  as  the  company  shall  show  a  disposition  to  fur- 
nish reasonable  and  adequate  service.  Horton  v.  Arkansas  Light  ft  P.  Co. 
(Ark.)  205. 

40.  The  Wisconsin  Commission  refused  to  consider  an  application  for  an 
increase  in  rates  in  the  absence  of  needed  improvements,  although  standing 
ready  to  authorize  any  schedules  fully  to  protect  any  reasonable  investment 
necessitated  in  rebuilding  the  plant  to  insure  better  service.  Re  Cuba  City 
Teleph.  Exch.  Co.  (Wis.)  200. 

41.  If  Commission's  standards  of  service  are  to  be  lowered,  rates  com- 
mensurate with  the  lower  grade  of  service  should  reasonably  be  expected. 
Public  Utilities  Commission  v.  St.  Clair  County  Gas  &  E.  Co.  (III.)  47. 

42.  An  electrical  company  was  allowed  a  return  of  only  6  per  cent  upon 
the  rate  base  until  such  time  as  it  maintains  service  in  accordance  with  the 
standards  of  the  Illinois  (^mmission,  since  the  Commission  would  permit 
the  company  to  establish  only  such  rates  as  were  commensurate  with  the 
service.     Re  McHenry  (^unty  Light  &  P.  Co.   (III.)   10. 

6.  Existence  of  large  surplus. 

43.  A  large  cash  surplus  accumulated  during  prosperous  years  should  be 
drawn  upon  to  offset  operating  loss  during  lean  years  before  rate  increases 
are  granted.    Meriden  v.  Meriden  Gas  Light  Co.  '(Conn.)  611. 

7.  Overhuilding. 

44.  Consumers  of  a  water  company  should  not  pay  a  rate  sufficient  to 
•  yield  a  fair  return  cm  an  overbuilt  competitive  system  in  a  sparsely  settled 

area,  especially  where  the  company  has  not  adequately  developed  its  avail- 
able water-bearing  lands.     Re  Crystal  Springs  Water  Co.   (Cal.)    414. 

S.  Competition. 

45.  The  public  should  not  be  required  to  pay  rates  providing  an  ade- 
quate return  upon  duplication  of  facilities  caused  by  competing  boat  lines. 
Re  Colbersr  Motor  Boats   (Cal.)    857. 

9.  Declining  costs,         * 

46.  In  determining  the  reasonableness  of  elevated  railway  fares,  the 
Commission  gives  consideration  to  the  fact  that  the  company  is  imder- 
going  economic  readjustments  and  that  the  trend  of  prices  is  downward. 
Re  Metropolitan  West  Side  Elevated  R.  Co.   (111.)   229. 

47.  The  New  York  Commission,  Second  District,  refused  to  fix  rates 
on  the  assumption  that  the  high  wage  scale  existing  would  ccmtinue.  Re 
United  Traction  Co.   (N.  Y.  2d  Dist.)   638. 

48.  The  New  York  Commission  Second  District,  refused  to  increase 
street  railway  rates  in  face  of  declining  costs  of  commodities.  Re  United 
Traction  Co.  (N.  Y.  2d  Dist.)  638. 

40.  The  North  Carolina  Commission  refused  temporarily  to  increase  the 
P.U.R.1921B. 
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fares  of  a  street  railway  to  8  cents,  notwithstanding  the  company  was  re- 
ceiving insufficient  income  and  that  on  an  8-cent  fare  it  could  not  earn  over 
3  per  cent  at  present  operating  costs,  the  Commission  taking  judicial  notice 
of  the  fact  that  the  tendency  of  operating  costs  is  downward.  Re  Carolina 
Power  &  Light  Co.   (N.  C.)  96. 

50.  An  increase  in  rates  should  not  be  made  in  anticipation  of  a  probable 
increase  in  wages,  which  increase  is  merely  problematical.  Re  Elmira  Wa- 
ter, Light  &  R.  Co.  (N.  Y.  2d  Dist.)  690. 

10,  Past  earnings. 

Large  past  profits  aa  reason  for  not  allowing  present  adequate  return,  see 
Valuation,  22. 

51.  Inasmuch  as  the  temporary  rates  of  a  water  company,  under  a  form- 
er order  of  the  Commission,  did  not  pay  a  fair  return  upon  the  fair  value 
of  the  property,  the  company  should  not  make  reparation  for  excessive  rates 
charged  previous  to  said  order;  nor  should  it  be  allowed  to  charge  a  rate 
which  wolud  pay  a  return  in  excess  of  that  deemed  fair.  Re  Dixon  Water 
Co.    (111.)   553. 

52.  In  determining  the  reasonableness  of  utility  rates,  the  fact  that  the 
past  profits  have  been  reinvested  in  the  property  and  have  become  a  pai't 
of  its  capital,  is  immaterial,  since  rates  must  be  based  upon  the  actual 
value  of  the  property  used  in  the  business.  Davis  v.  Pennsylvania  Gkis  Co. 
(X.  Y.  2d  Dist.)  342. 

53.  In  deterinining  the  reasonableness  of  the  rates  of  a  utility  company, 
the  fact  that  the  dollar  has  greatly  depreciated  should  not  be  taken  into  con- 
sideration, where  the  company  has  paid  a  10  per  cent  dividend  for  a  period 
of  years  in  addition  to  a  50  per  cent  stock  dividend.  Davis  v.  Pennsylvania 
Gas  Co.   (X.  Y.  2d  Dist.)   342. 

54.  Any  attempt  to  bring  into  an  investigation  of  rates  the  question  of 
blame  as  between  the  company  and  its  employees  for  a  strike,  is  of  no  value 
in  determining  the  reasonableness  of  a  proposed  increase,  since  the  expense 
occasioned  thereby  was  a  past  expense  not  to  be  taken  into  consideration  in 
estimating  present  or  future  expenses.  Re  Mutual  Teleph.  Co.  (Hawaii) 
209. 

e.  Reasonableness  of  return  as  a  whole, 

55.  In  determining  the  reasonableness  of  rates  in  New  York  state  for 
natural  gas  produced  in  Pennsylvania,  the  Commission  is  not  required  to 
consider  the  entire  business  of  the  company  in  both  states,  but  should  limit 
its  investigation  to  the  property  in  New  York  and  to  the  income  and  ex- 
penses of  the  business  in  that  state,  and  the  value  of  such  a  percentage 
of  the  company's  property  in  Pennsylvania  as  may  be  used  to  supply  gas  to 
New  York.     Davis  v.  Pennsylvania  Gas  Co.   (N.  Y.  2d  Dist.)   342. 

56.  In  determining  the  reasonableness  of  gas  rates,  it  is  not  proper  to 
take  into  consideration  the  company's  electric  business.  Re  Kingston  Gas 
&  E.  Co.   (N.  Y.  2d  Dist.)   76. 

d,  Almormal  conditions;  emergency  relief, 

57.  The  Indiana  Commission,  under  the  emergency  provision  of  the 
P.U.R.1921B. 
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Publio  Service  Ck>m]ni88ion  Act,  is  not  required  to  fix  the  value  of  utility 
property  with  the  same  exactness  as  when  proceeding  under  the  ordinary 
rate-making  provisions  of  the  law.    Re  Indianapolis  Street  R.  Co.  (Ind.)  133. 

58.  An  interurban  railway  company  was  allowed  to  increase  its  rates 
upon  condition  that  it  would  increase  the  wages  of  its  employees  as  offered 
and  maintain  a  reasonably  adequate  and  efficient  ser^'ice.  Re  Denver  &  I.  R. 
Co.   (Colo.)  29. 

59.  During  abnormal  economic  conditions,  rate  orders  must  be  tentative 
and  must  be  tested  by  the  results  of  actual  experience.  Re  Illinois  Light  k 
Traction  Co.  (III.)  549. 

60.  The  Nebraska  Commission  approved  an  increase  of  13i  per  cent  in 
express  rates  upon  all  commodities,  to  meet  the  added  expense  imposed  by 
an  award  of  increased  wages  by  the  United  States  Labor  Board,  stating  that, 
although  lower  prices  and  adjustments  were  expected  in  the  future,  the  ex- 
press company  should  not  be  forced  to  face  a  deficit  in  the  meantime.  Re 
American  R.  Express  Co.  (Neb.)  575. 

61.  Although  the  era  of  rising  prices  is  drawing  to  a  close  and  future 
problems  are  fundamentally  different  from  those  of  the  last  three  years, 
they  will  and  do  create  an  emergency  quite  as  formidable  as  that  created  by 
the  era  of  rising  prices.    Re  Indianapolis  Street  R.  Co.  (Ind.)  133. 

62.  The  Washington  Commission,  afthough  opposed  to  rate  increases  on 
the  percentage  basis,  authorized  an  emergency  increase  in  class  and  com- 
modity express  rates  of  26  per  cent  in  conformity  to  the  order  of  the  In- 
terstate Commerce  Commission,  with  respect  thereto,  specifically  reserving 
jurisdiction  to  correct  inequalities,  unfairness,  and  discrimination  which 
the  application  of  the  increase  might  create  in  relation  to  any  specific  move- 
ment within  the  state,  and  not  waiving  its  right  to  test  the  validity  or  con- 
stitutionality of  any  order  on  the  part  of  the  Interstate  Coounerce  Commis- 
sion which  might  in  its  judgment  seem  an  encroachment  upon  the  power  of 
the  Washington  Commission  over  state  rates.  Public  Service  Commission  v. 
American  R.  Express  Co.  (Wash.)  308. 

e.  Reasonableness  of  specific  amofinto. 

1,  Electricity. 

63.  The  North  Dakota  Commission  considers  8  per  cent  a  fair  return 
upon  the  present  value  of  an  electric  utility's  property.  Re  Hannes  Light  k 
P.  Co.  (N.  D.)  391. 

2,  Elevated  railways, 

64.  A  return  of  7.5  per  cent  was  allowed  upon  the  fair  values  of  the 
properties  of  elevated  railway  lines.  Re  Metropolitan  West  Side  Elevated 
R.  Co.  (IlL)   229. 

a.  ooB, 

65.  A  return  of  8  per  cent  on  the  valuation  of  its  property  was  allowed  a 
gas  company,  where  the  tariff  was  comparatively  hi^h  and  there  was  no  eri* 
P.U.R.1921B. 
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Statement  that  to  require  street  railway  company  to  operate  on  insuffi- 
cient revenue  to  pay  operating  expenses  would  amount  to  confiscation,  p. 
550. 

77.  That  an  order  of  a  Ck)mmi38ion  or  a  court  concerning  a  particular 
facility  may  result  in  some  financial  loss,  does  not  necessarily  bring  it  into 
conflict  with  the  Constitution.  Tenino  Lumber  Co.  v.  Silver  Lake  R.  ft  Lum- 
ber Co.    (Wash.)    494. 

F.  Period  of  repose, 

78.  Within  the  time  designated  by  a  Commission  order  under  a  statute 
providing  that  the  prices  fixed  shall  be  the  maximum  to  be  charged  for  a 
period  to  be  fixed  by  the  Commission,  not  exceeding  three  years  there  can 
be  no  further  increase  in  rates  by  way  of  a  service  charge  or  otherwise.  Re 
Rfickland  Light  &  P.  Co.  (N.  Y.  2d  Dist.)  91. 

REVENUES. 

Deficit  from  discontinuance  of  meter  rental  made  up  by  addition  to  min- 
imum charge,  see  Rates,  26. 

Impropriety  of  procuring  capital  for  rebuilding  from  increased  rates, 
see  Retubn,  30. 

Exclusion  of  railway  property  rented  to  others  from  rate  base,  see  Val- 
uation', 45. 

REVIEW. 

See  Appeal  and  Review. 

RICE. 

Rice  not  entitled  to  the  same  rates  as  grain/  sec  Discbi  mi  nation,  17. 
Refusal  of  milling  in  transit  privilege  to  rice  producers,  see  Rates,  42. 
Impracticability  of  mileage  scale  of  rates  for  rice,  see  Rates,  43. 

RUI.es  AUD  REGUIiATIONS. 

Effect  of  municipal  regulation  of  electric  wiring,  see  Constbuction  and 

Equipment,  2. 
Meaning  of  ''metered  service''  with  reference  to  a  rule  providing  for  the 

deposit  of  the  amount  of  a  disputed  gas  bill,  see  Payment,  2. 
Validity  of  a  rule  requiring  the  deposit  of  the  amount  of  a  disputed  gas 

bill,  see  Payment,  3. 
Admissibility  of  a  rule  prohibiting  a  gas  company  from  discontinuing 

service  of  a  consumer  deposits  the  amount  of  a  disputed  bill,  see 

Payment,  6. 
Rate  schedule  for  rural  electric  service  required  to  be  in  conformity 

with  Commission's  uniform  rule  as  to  such  service,  see  Rates,  36. 
Refusal  to  vary  regulations  governing  extensions  to  comply  with  dis- 
criminatory contract,  see  SEaviOB,  9. 
Rules  governing  addition  of  new  consumers  to  electric  lines  and  rur«l 

extensions  placed  on  file  by  Wisconsin  Commission,  see  Sebvice,  12. 

SALARIES  AND  WAGES. 

Apportionment  of  the  salaries  of  the  manager  and  general  office  fi.rc-* 
between  electric  and  telephone  departments,  see  Apportionment,  2. 
P.U.R.1921B. 
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Consideration  of  operators'  wages  in  estimating  operating  expenses,  see 
Rettbx,  4. 

Extent  of  Commission  power  over  utility  expenditures  for  salaries,  see 
Rbtubx,  11. 

Compensation  of  officers  for  organization  services  not  t«  be  based  upon 
success  in  selling  securities,  see  Retubn,  12. 

Refusal  of  increased  rate  on  assumption  that  high  wage  scale  would  con- 
tinue, see  Retuiin,'47. 

Refusal  of  increase  in  rates  in  anticipation  of  increased  wages,  see  Re- 
turn, 50. 

Interurban  railway  allowed  increased  rates  on  condition  that  it  would 
increase  wages  and  improve  service,  see  Return,  58. 

Allowance  of  increased  express  rates,  to  meet  increased  wages  ordered 
by  irnited  States  Labor  Board,  see  Return,  60. 

Stock  as  compensation  to  officer  for  past  8er^'ices,  see  Secitritt  Issues, 
4. 

MALE  FBICE. 

Sale  price  of  securities,  see  Security  Issues. 

Original  cost  as  representing  actual  expenditures  and  not  sale  price,  see 
Valuation,  9. 

SCHEDULES. 

Rate  schedules  generally,  see  Rates. 

EflTect  of  filing  new  schedule  on  contract  rates,  see  Rates,  17. 

Establishment  of  fair  rate  schedule  pending  change  to  metered  service, 
see  Rates,  56. 

When  requirement  of  a  deposit  to  cover  cost  of  making  simple  exten- 
sions not  justified  by  provisions  in  rate  schedule,  see  Service,  20. 

Due  notice  to  consumers  of  gas  required  before  changing  hours  of  re- 
stricted gas  service,  see  Service,  31. 

SCHOOL  CHILDREN. 

Reduced  rate  for  transportation  of  school  children  by  a  state  ferry,  see 
Discrimination,  11. 

SECURITY  ISSUES. 

I.  In  general,  1. 
II.  Jurisdiction,  powers,  and  duties  of  Commission,  2. 

III,  Value  of  property  covered,  B» 

IV.  Purpose,  4. 
V.  Sale  price,  S. 

VI.  Interest  rate,  6,  7. 

J.  In  general. 

Compensation  of  officers  for  organization  services  not  to  be  based  upon  suc- 
cess in  selling  securities,  see  Refurn,  12. 
r.U.R.1921B. 
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Payments  into  a  sinking  fund  for  redemption  of  bonds  as  not  a  part  of  oper- 
ating expenses,  see  Retubit,  23. 

When  depreciated  dollar  not  considered  in  a  rate  proceeding,  see  Rcturx,  53. 

A'aluation  of  a  railway  company  based  upon  bonded  indebtedness,  see  Valua- 
tion, 7. 

Allowance  made  in  valuation  as  chargeable  to  construction  of  tliat  part  of 
bond  discount  represented  by  the  ratio  of  the  construction  period  sub- 
sequent to  the  actual  issuance  of  bonds  to  their  total  life,  see  Valua- 
tion,  10. 

Table  showing  statistics  of  securities  of  Chicago  Elevated  Railways,  p. 
240. 

1.  No  stock  of  a  public  utility  should  be  delivered  until  fully  paid  in 
ca?h.    Re  Golden  Gate  Ferry  Co.  (Cal.)  525. 

//.  JurtHdictlon,  power,  and  duties  of  Commitmion, 

2.  A  railroad  company  incorporated  under  the  general  corporation  laws 
of  a  sister  state  is  not  a  public  utility  under  the  Michigan  l^ws,  giving  the 
Commission  jurisdiction  over  security  issues,  where  it  does  not  conduct  or 
operate  any  utility  or  have  a  franchise  to  do  so.     Re  Frost   (Mich.)   371. 

///.  Value  of  property  covered, 

3.  The  Nebraska  Commission  approved  the  issue  of  stock  by  an  irriga- 
tion fompany,  although  the  stock  did  not  represent  the  |)ar  value  in  physi<*al 
property,  where  the  stock  was  tied  up  with  water  rights  and  the  land  to 
vhieli  such  rights  were  appurtenant.     Re  Cozad  Ditch  Co.   (Neb.)    385. 

IV,  Purpose, 

4.  A  telephone  utility  with  assets  considerably  in  excess  of  outntand- 
ing  stock  was  authorized  to  issue  stock  ^o  an  officer  as  compensation  for  sul»- 
stantial  services  in  putting  the  corporation  on  its  feet,  when  these  services 
had  been  rendered  for  a  nominal  compensation  at  the  time.  Re  Crownover 
Teleph.  Co.   (Xeb.)    579. 

F.  Sale  price, 

5.  Stock  of  a  newly  organized  corporation  should  be  sold  at  the  lowest 
possible  expense,  and  the  California  Commission  will  not  authorize  the  pay- 
ment of  17i  per  cent  for  overhead  expense  and  brokerage  fees,  unless  there 
is  an  affirmative  showing  that  such  payment  is  necessary.  Re  Groldeu  Gas 
IVrry  Co.   (Cal.)   525. 

VI,   Interent  rate, 

6.  The  Indiana  Conunission  allowed  a  utility  company  to  pay  interest 
amounting  to  more  than  8^  per  cent  per  annum  on  notes  issued  to  refund  a 
series  of  notes  falling  due,  on  the  ground  that  the  abnormally  high  coat  of 
l'.U.R.1921B. 
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inonev  made  high  interest  necessary.     Re  Richmond  Light,  Heat  &  P.  Co. 

(Ind.)  63o. 

7.  An  iBBue  of  7  per  cent  notes  and  the  cash  payment  of  1^  per  cent  to 
refund  a  series  of  notes  falling  due,  amounts  to  interest  at  more  than  8§ 
per  cent  and  th4  cash  payment  is  on  a  bank  discount  basis.  Re  Richmond 
Light,  Heat  &  P.  Co.  (Ind.)  635. 

SERVICE. 

/.  Pouter  of  cotn*ts,  1. 
II,  jHHsdfriionf  and  powers  of  Commisstonf  5—5. 

III,  Duty  to  render  service^  6. 

IV.  Adequaey  of  service,  7,  8. 
V.  Extension  of  set*viee,  9^20, 

a.  In  general,  9^12. 

h.  Consideration  of  prospective  return,  13^17 • 
c.  Payment  of  cost  hy  consum^ers,'  1S^20, 
VI.  Abandonment  and  discontinuance,  2i'-27, 
a.  In  g(ni€*i*at,  21~'23, 
h.  Operation  at  a  ioss,  24^27. 
VII.  Meters,   instrutnents  and  servit*€  accesaoHes,  28. 
VIII.  Service  hy  particular  utilities,  29-^3. 

a.  Gas,  29^31, 

b.  Hailroatls,  32,  33. 

c.  Water,  34,  35. 

DismiBt^al  of  complaint  alleging  failure  to  render  soi-vipe  as  against  cor- 
poration no  longer  owner  of  the  property,  see  Procedube,  3. 

Automobile  service  company  rendering  service  as  not  constituting  pul)- 
lie  utility,  see  Pi  buc  Utiuties,  3. 

Value  of  telephone  service  as  element  to  be  considered  in  a  rate  case,  see 
Retprn  35. 

Character  of  service  as  element  to  be  considered  in  determining  reasonable 
return,  see  Return,  39-42. 

I.  Power  of  courts, 

1.  The  questions  ^vhether  a  charge  of  a  township  for  permitting  a  gas 
company  to  cut  through  a  pavement  in  order  to  extend  service  to  a  prospec- 
tive customer  is  a  proper  regulation,  is  legal,  is  excessive,  and,  if  legal,  by 
whom  payable,  are  for  the  courts  to  decide  and  not  for  the  New  Jersey  Com- 
mission.   Bennett  v.  Public  Service  Gas  Co.   (N.  J.)   301. 

//.  Jurisdiction,  and  powers  of  Commission. 

Commission  not  prevented  by  discriminatory  contract  from  establishing  just 
and  reasonable  rates,  see  CoNSTrrtmoNAL  Law,  5. 

2.  The  Michigan  Commission  is  without  power  to  enforce  a  contract 
with  reference  to  the  stoppage  of  trains  for  the  service  of  a  community.  Re 
Michigan  C.  R.  Co.   (Mich.)   467. 

r.L.R.1921B. 


Digitized  by 


Google 


934  INDEX. 

SEKXICE— continued. 

3.  While  the  Nevada  CkHnmission  is  without  authority  to  require  the 
transfer  of  interstate  traffic  between  connecting  carriers  or  to  fix  charges 
therefor,  it  has  authority  under  its  broad  powers  over  the  installation  of 
facilities  and  the  regulation  of  service  (1)  to  require  the  construction  of 
connecting  tracks  between  the  lines  of  two  railroad  companies,  or  to  require 
the  continued  maintenance  of  existing  connecting  tracks;  and  (2)  to  require 
the  transfer  of  cars  in  intrastate  service  between  the  rails  of  connecting 
carriers  and  to  fix  charges  therefor.  Elko  Association  of  Retail  -Merchants 
V.  Southern  P.  Co.  (Neb.)  62. 

4.  The  New  Jersey  Board  of  Public  Utility  Commissioners  is  without 
authority  to  make  any  order  in  proceedings  upon  complaint  of  a  municipal- 
ity that  an  electric  utility  has  failed  to  fulfil  its  duty  in  erecting  poles  to 
light  a  public  street,  where  it  appears  that  the  utility  had  been  unable  to 
clitain  the  consent  of  the  private  owners  of  the  soil  to  the  erection  of  the 
poles.    Roxbury  v.  New  Jersey  Power  &  Light  Co.  (N.  J.)   387. 

5.  Jurisdiction  of  the  New  York  Commissions  to  order  an  extension  of 
service  is  not  limited  to  constructions  in  public  highways,  and  they  may, 
therefore,  require  an  extension  in  a  proper  case,  notwithstanding  it  involven 
construction  in  a  private  street  neither  graded,  paved,  curbed,  nor  dedicated 
to.  or  accepted  by,  the  municipality.  First  Mortgage  Si  Real  Estate  Co.  v. 
Westchester  Lighting  Co.  (N.  Y.  2d  Dist.)  178. 

///.  Duty  to  render  service. 

Duty  of  public  utility  to  render  service  because  enjoying  a  monoply.  see 
Public  Utilities,  1. 

6.  The  purchasers  of  the  property  and  franchises  of  a  public  senioe 
company  do  not,  under  the  Pennsylvania  statute  of  1861,  become  a  public 
service  company  doing  business  in  the  state,  and,  therefore,  subject  to  the 
jurisdiction  of  the  Commission.  Carl  v.  Newport  k  S.  Vallev  R.  C^.  (Pa.l 
403. 

IV »  Adequacy  of  servtrm 

Sufficient  gas  generating  apparatus  required  to  guard  against  interruDtioni, 
see  Construction  and  Equipment,  3. 

Interurban  railway  allowed  increased  rates  on  condition  that  it  would  In- 
crease wages  and  improve  service,  see  Retubn.  5A 

Discussion  of  necessity  of  receiving  fair  return  in  order  that  adeauate 
service  may  be  rendered,  p.  126. 

7.  An  electrical  company  purchasing  current  from  another  company  will 
be  held  responsible  for  inadequate  service,  and,  therefore,  cannot  excuse  itself 
on  the  plea  of  poor  service  rendered  to  it  by  the  other  companv.  Re 
McHenry  County  Light  &  P.  Co.  (111.)   10. 

8.  A  producing  company,  partially  responsible  for  inadequate  service  to 
the  company  to  which  it  supplied  electric  energy,  was  ordered  to  be  made  a 
party  to  a  proceeding  against  the  latter  company  to  secure  proper  service  la 
order  that  the  Commission  might  enter  such  order  with  respect  to  the  meant 
of  securing  a  more  reliable  source  of  supply  as  might  seem  justified  undw 
P.U.R.1921B. 
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the  circumstances.     Public  Utilities  Commission  t.  St.  Clair  County  Gas  & 

E.  Co.   (111.)   47. 

F.  Extension  of  service. 


a.  In  general, 

0.  The  California  Commission  will  not  vary  the  just  and  reasonable 
rules  governing  extensions  by  a  power  company,  in  order  to  comply  with  a 
former  contract  between  the  company  and  a  land  association  and  thereby 
discriminate  against  other  localities.  Board  of  Trustees  of  Calipatria  v. 
Holton  Power  Co.   (Cal.)    411. 

10.  Public  utilities  enjoying  a  monopoly  and  the  benefit  of  proto^^tioa 
from  competition  must,  notwithstanding  the  difficulty  of  obtaining  capital 
under  abnormal  economic  conditions,  find  some  means  of  procuring  such 
funds  as  may  reasonably  be  required  to  make  necessary  extensions  and  im- 
provements. Public  Utilities  Commission  v.  St.  Clair  County  (las  &  E.  Co. 
(III.)  47. 

11.  Tlie  service  pipe  from  a  gas  main  to  the  street  line  should  lie  fur- 
nished by  the  company,  notwithstanding  that  the  fee  of  the  street  has  not 
lieen  conveyed  to  tlie  city,  nor  the  street  formally  accepted  by  it.  First 
Mortgage  &  Real  Estate  Co.  v.  Westchester  Lighting  Co.  (X.  Y.  2d  Dist.)  178. 

12.  Kules  governing  addition  of  new  consumers  to  electric  lines  already 
existing  and  rural  extensions  thereto,  were  authorized  to  1)e  placed  on  file  oy 
the  Wisconsin  Commission  subject  to  complaint  as  to  their  application  in, 
individual  cases.     Ke  Oslo  Power  &  Light  Co.   (Wis.)   498. 


h.  Consideration  of  prospective  return,  ' 

.  ( 

13.  Where  existing  facilities,  such  as  poles  or  cross-arms,  can  be  used  in 
making  an  extension,  a  public  utility  can  reasonably  be  expected  to  make  a- 
longer  extension  than  where  such  facilities  cannot  be  employed.  Stuhmer 
V.  Central  Illinois  Public  Service  Co.   (111.)   545. 

14.  Evening  service  was  required  of  a  state  ferry,  although  it  was  prob- 
able that  the  expense  involved  would  be  much  greater  than  the  revenue  ob- 
tained.   Re  Bath  State  Ferry  (Me.)  363. 

15.  Full  daylight  electric  service  should  not  be  maintained  where  the 
volume  of  business  does  not  justify  it,  so  that  rates  which  would  yield  a 
proper  remuneration  for  the  service,  would  be  prohibitive.  Re  Eastern  Mon- 
tana Light  &  P.  Co.   (Mont.)   568. 

16.  An  extensions  of  gas  service  to  a  residence  constructed  on  a  lot  next 
adjoining  that  in  front  of  which  an  existing  main  ends,  is  reasonable,  al- 
though the  new  business  will  not  pay  the  full  return  of  lully  developed  terri- 
tory. First  Mortgage  &  Real  Estate  Co.  v.  Westchester  Lighting  Co.  (X.  Y. 
2d  Dist.)  178. 

17.  An  extension  of  service  into  a  sparsely  settled  locality  will  not  be 
ordered  when  it  would  produce  such  a  low  return  as  to  place  an  unreasonable 
burden  upon  other  consumers  of  the  company.  Gross  v.  Duquesne  Light  Co. 
(Pa.)  690. 

P.U.R.1921B 
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c.  Payment  of  coat  hy  consumers, 

18.  The  war  \ye'ing  over,  the  burden  of  providing  the  necessary  capital 
for  making  extensions  reasonably  required  is  one  that  should  be  ai^sunied 
by  the  utilities.  Public  Utilities  Commission  v.  St.  Clair  County  Gas  &  E. 
Co.   (111.)   47. 

19.  The  cost  of  increasing  the  capacity  of  distribution  equipment,  such 
as  primary  wires  and  transformers,  should  be  borne  by  an  electric  company, 
and  the  cost  of  the  secondary  extension  only  should  be  the  basis  for  a  charge 
to  a  new  consumer.  Stuhmer  v.  Central  Illinois  Public  Service  Co.  (111.) 
545. 

20.  The  practice  of  an  electric  company,  in  requiring  a  deposit  to  cover 
the  cost  of  making  simple  extensions,  is  not  justified  by  provisions  in  ita 
rate  schedule  that  the  company  reserves  the  right  to  charge  the  consumer  th« 
cost  of  connecting  with  the  delivery  of  electrical  energy  and  that  a  deposit 
may  be  required  of  the  consumer  at  the  discretion  of  the  company,  and 
.should  be  discontinued.  Lovell  v.  Eastern  Pennsylvania  Light,  Heat  &  P. 
Co.  (Pa.)  491. 

VI.  Abandonment  and  discontinuance. 

a.  In  general. 

21.  An  express  telephone  service  which  has  been  maintained  for  many 
years  and  which  a  telephone  company  has  undertaken  to  furnish,  should 
be  continued,  although  not  strictly  a  telephone  business,  nor  a  service  for  all 
subscribers,  when  it  is  not  shown  that  the  service  is  provided  in  some  other 
adequate   way.     Re   Butters'   Express    (Mass.)    452. 

22.  A  railroad  company  has  the  right  to  abandon  its  road  when  it  cannot 
be  operated  except  at  a  loss.    Ke  Duluth  &  X.  M.  R.  Co.  (Minn.)  373. 

23.  The  Wisconsin  Commission  refused  to  allow  a  rolling  mill  company 
operating  an  electric  service  for  forty-four  consumers  to  discontinue  such 
service,  although  it  was  claimed  that  the  utility  was  unprofitable  and  the 
owners  wished  to  abandon  that  part  of  their  business.  Re  Gilmanton  Roller 
Mills  Co.    (Wis.)   815.     - 

b.  Operation  at  a  loss. 

Discussion  of  the  right  of  railroad  owners  to  stop  operations  instead 
of  continuing  at  a  loss.  p.  510. 

24.  The  Colorado  Commission  has  no  power  to  compel  a  utility  company 
to  invest  additional  money  in  operation,  which  experience  has  proven  to  re- 
sult in  financial  loss,  and  such  a  utility  should  be  permitted  to  aluindon 
service  notwithstanding  consumers  have  invested  money  in  fixtures  in  re- 
liance of  its  continiuince  and  will  suffer  loss  by  the  abandonment.  Re  Cham- 
l)ers  (Colo.)  313. 

25.  A  Commission  should  not  authorize  the  dismantling  of  a  railroad 
property  on  evidence  showing  merely  that  a  railroad  has  operated  at  a  lom 
under  war  conditions,  liefore  fairly  testing  the  rc!*ult  of  a  recent  rate  In- 
crease.   Re  Denver,  B.  &  W.  R.  Co.   (Colo.  Sup.  Ct.)  607. 

P.U.R.1921B. 
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26.  A  railroad  company  ought  not  to  be  compelled  to  continue  an  un- 
profitable  stop  for  the  service  of  a  small  community,  without  a  store,  post- 
office,  or  industry.    Re  Michigan  C.  R.  Co.   (Mich.)  457. 

27.  Excessive  grades  and  curves,  and  lack  of  sufficient  facilities,  are  in- 
sufficient grounds  for  abandonment  of  service  by  a  railroad,  where  it  occu« 
pies  the  most  feasible  route  for  serving  the  territory  concerned.  Tenino 
Lumber  Co.  v.  Silver  Lake  R.  &  Luml)er  Co.   (Wash.)  494.     ^ 

Vll.  Meters,  instvumenttt  anil  sevvice  accessories. 

28.  A  meter  is  as  much  a  part  of  the  property  of  the  utility  company 
as  any  instrument  of  its  plant  or  distribution  system,  and  as  such  should  be 
owned  and  maintained  by  it  on  the  same  basis  as  any  other  part  of  its  capi- 
tal equipment,  ownership  of  meters  by  consumers  otfering  a  possibility  for 
discrimination  between  the  renter  of  meters  and  the  owner  thereof.  Re 
Hannes  Light  &  P.  Co.  (X.  D.)  .391. 

VIII.  Service  hy  parti^nilar  utiiities, 

a.   Gas. 

Direct  supervision  by  Commission  during  gas  shortage,  see  Natural  Gas,  1. 

Admissibility  of  a  rule  prohibiting  a  gas  company  from  discontininng  serv- 
ice if  a  consumer  deposits  the  amount  of  a  disputed  bill,  see  Payment, 
6. 

20.  During  a  period  of  gas  shortage,  only  those  industrial  consumers 
whose  processes  necessitate  gas  fuel  and  whose  demands  are  limited,  should 
he  placed  upon  special  industrial  schedule  giving  them  preference  over 
domestic  consumers.    Re  Midway  Gas  Co.  (Cal.)  730. 

30.  The  California  Commission  would  not  authorize  a  definite  reduction 
in  the  heat  content  of  gas  during  an  emergency,  but  authorized  its  repre- 
sentative in  direct  control  of  the  industry  to  allow  such  reduction  as  might 
be  found  necessary.    Re  Midway  Gas  Co.  (Cal.)  730. 

31.  The  practice  of  a  gas  company  in  changing  the  hours  of  its  restricted 
gas  schedule  without  due  notice  to  all  consumers  is  dangerous  and  inexcus- 
able.   Sterling  v.  Illinois  Northern  Utilities  Co.   (111.)   627.      . 

h.  Railroads. 

Local  railroad  service  interfering  with  interstate  commerce,  see  Intebstatk 
Commerce,  1.  ^j 

Discussion  of  scope  of  jurisdiction  of  state  with  reference  to  physical 
connection  of  railroad  lines  and  the  establishment  of  switching  service,  p. 
67. 

32.  Under  §  5  of  the  Act  571,  authorizing  the  Arkansas  Commission  to  re- 
quire utilities  to  furnish  adequate  facilities,  the  Commission  has  the  power 
to  require  the  construction  of  a  union  passenger  station  in  a  place  that  is 
not  a  city  of  the  first  or  second  class,  notwithstanding  the  provision  of  §  5 
of  the  Act  of  1909,  authorizing  the  Commission  to  require  tlie  building  and 
r.U.R.1921B 


Digitized  by 


Google 


038  INDEX. 

SKR\  ICE— tout  in  ued. 

n^aintaining  of  patisenger  or  freight  stations  in  cities  of  the  first  and  second 

class.    Bentley  v.  Missouri  P.  R.  Co.  (Ark.)  511. 

33.  One  of  two  connecting  tracks  between  the  lines  of  the  Southern 
Pacific  Company  and  the  Western  Pacific  Railroad  Company,  established  by 
the  Federal  railroad  administration,  was  ordered  to  be  retained  for  the  future^ 
and  switching  and  interchange  service  to  be  established;  and  a  rate  of  $10 
per  car  established  for  such  service.  Elko  Association  of  Retail  Merchants 
V.  Southern  P.  Co.  (Nev.)  62. 

c.  Water. 

Free  fire  service  furnished  by  water  company  as  discriminatory,  see  Dis- 

CRIMIXATIOX,   18. 

34.  A  water  company  which  has  an  inadequate  supply,  should  install  me- 
ters and  thereby  tend  to  prevent  waste  and  extravagant  use  of  water.  Re 
Crystal  Springs  Water  Co.  (Cal.)  414. 

35.  A  water  company,  rendering  inadequate  service,  was  ordered  to 
direct  a  competent  engineer  to  report  within  thirty  days,  among  other  things, 
the  most  practicable  method  of  providing  an  ade<|uate  supply,  together  with 
an  estimate  of  the  cost  thereof.    Re  Central  Illinois  PuMic  Service  Co.  (HI.) 


SERVICE  CHARGE. 

See  also  Rate.s,  22-27. 

Electric   company    directed   to   study    subject   of   service   and   demand 

charges  and  propose  proper  rates,  see  Rates,  35. 
Prohibition  of  increased  rates  by  way  of  service  charge  or  otherwise 

during  a  period  of  repose  fixed  by  Commission,  see  Retubx,  78. 

SHORTAGE. 

Priorities  established  during  natural  gas  shortage,  see  Ratks.  15. 

Due  notice  to  consumers  of  gas  required  before  changing  hours  of  re- 
stricted gas  service,  see  Seevice,  31. 

Duty  of  water  company  with  inadequate  supply  to  install  meters,  see 
Service,  34. 

SHORT  DISTANCE  RIDERS. 

Impracticability  of  reduced  fare  to  short  distance  riders  of  a  street  rail- 
way, see  Rates,  46. 

SINKING  FUND. 

-  Investment  of  depreciation  reserve  on  sinking  fund  basis,  «ee  uunoc- 

CIATIOX,   11. 

Payments  into  a  sinking  fund  for  redemption  of  bonds  as  not  a  part 
of  operating  expenses,  see  Return,  23. 

SUDING  SCAI.E. 

Fixed  lighting  rate  for  one  village  out  of  several  having  a  sliding  scale 
as  discriminatory,  see  Discbiminatiox,  12. 
P.U.R.1921B. 


Digitized  by 


Google 


INDEX.  93J 

SUDIXG  SCALE— cow fini/erf. 

Soundness  of  Massaehudetts  sliding  scale  act,  see  Rates,  32. 

Standard  rate  should  be  temporary  in  the  midst  of  unstable  and  un- 
precedented operating  costs,  see  Rates,  33. 

Standard  price  of  gas  under  the  Massachusetts  sliding  scale,  see  Rates, 
34. 

SOUTH  DAKOTA. 

Delegation  to  a  city  of  power  to  establish  rates  unconstitutional,  see 
Constitutional  Law,  8. 

Sole  power  of  State  of  South  Dakota  through  its  Commission  to  reg- 
ulate rates  of  public  utilities,  see  Rates,  9. 

SPECIAL  FINDING. 

Tartly  entitled  to  special  finding  of  fact  on  appeal  from  Commission  or- 
der, see  Appeal  and  Review,  1. 

STANDARDS. 

Disallowance  of  reduction  in  heat  content  of  gas  during  an  emergency 
without  permission  of  Commission  representative,  see  Service,  30. 

STANDBY  EQUIPMENT. 

inclusion  of  value  of  an  old  generating  plant  still  used  as  a  distributing 
station  store  house  and  motor  repair  shop  in  the  valuation  of  an 
electric  plant,  see  Valuation,  44. 

STATE. 

Erroneous  decision  by  state  court  not  violating  Constitution  as  not  call- 
ing for  reversal  by  Federal  court,  see  Constitutional  Law,  1. 

Powers  of  state  and  of  owners  over  property  as  merely  suspended  by 
Federal  control  act,  see  Constitutional  Law,  9. 

Commission  control  over  state  ferry,  see  Public  Utilities,  2. 

Rates,  established  under  Federal  control  act,  to  continue  until  changed 
by  state  or  Federal  authority,  see  Railboa^s,  1. 

Railroad  may  be  required  to  file  rate  schedule  in  conformity  with  state 
law  after  return  from  Government  control  without  new  legisla- 
tion, see  Rates.  1. 

Authority  of  state  Commission  to  change  intrastate  railroad  rates  after 
return  of  railroads  from  Federal  control,  see  Rates,  7. 

Sole  power  of  South  Dakota  through  its  Commission  to  regulate  rates, 
see  Rates,  9. 

Consideration  of  reasonableness  of  state  ferry  rates,  see  Rates,  14. 

Requirements  as  to  rates  charged  by  ferry  under  state  control,  see 
Rates,  37. 

Reduced  foot  passenger  rate  to  frequent  users  of  a  state  ferry,  see 
Rates,  38. 

STATUTES. 

Power  of  Utah  Commission  over  discriminatory  rate  contract,  see  Dis- 
crimination, 3. 
P.U.R.1921B. 
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Legality  of  street  railway  rates  alleged  to  conflict  with  Illinois  Public 
Utilities  Act,  see  Discbihikation,  6. 

Meaning  of  "adequate  consideration"  under  Utah  statutes,  see  Discrim- 
ination, 8. 

Jurisdiction  of  Indiana  Commission  over  telephone  companies  organized 
before  enactment  of  utility  statutes,  see  PtBLic  Utilities,  5. 

Jurisdiction  of  Arkansas  Commission  over  telephone  rate**,  see  Kates, 
4. 

Illinois  2-Cent  Passenger  Fare  Law  not  applicable  to  elevated  railroad^, 
see  Rates,  5. 

Massachusetts  sliding  scale  act  as  expressly  suspending  jurisdiction  of 
the  Commission  over  price  of  gas,  see  Rates,  6. 

Franchise  restriction  limiting  street  railway  rates  as  not  abro- 
gated by  statute  fixing  rates  at  maximum  allowed  by  franchise,  see 
Rates,  12. 

Necessity  for  application  to  Xew  York  Commission  for  increased  gas 
rates,  see  Rates,  21. 

Illegality  of  $1  charge  for  the  installation  of  gas  meter  in  New  York 
state,  see  Rates,  31. 

STEAM  HEATING. 

See  Heating. 

STOCK. 

See  Security  Issues. 

STOCKHOLDERS. 

Massachusetts  sliding  scale  act  as  expressly  suspending  the  jurisdiction 
of  the  Commission  over  price  of  gas,  see  Rates,  6. 

STREET  UOHTING. 

Metering  of  street  lighting  required,  see  Rates,  20. 

Lack  of  Commissi5n  authority  over  electric  utility  failing  to  erect  poles 
in  absence  of  consent  of  private  owners,  sec  Service,  4. 

STREET  RAILWAYS. 

Allowance  for  depreciation  of  street  railways,  see  Depreciatiox,  5. 
Legality  of  street  railway  rates  alleged  to  conflict  with  Illinois  Public 

Utilities  Act,  see  Discrimination,  6. 
Contemporaneous  consideration  of  rfttes  for  street  railway  and  electric 

lighting  service,  see  Procedure,  1. 
Jurisdiction  of  New  York  Commission  over  railway  system  composed  of 

units  restricted  by  franchise,  see  Rates,  10. 
Franchise  restriction  governing  street  railway  rates  as  not  waived  by 

ordinances  and  consents,  see  Rates,  11. 
Franchise  restriction  limiting  street  railway  rates  as  not  abrogated  by 

statute  fixing  rates  at  maximum  allowed  by  franchise,  see  Rates. 

12. 
Requirements  of  a  street  railway  rate,  Bee  Rates,  44. 
P.U.R.1921B. 
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Franchise   require  o-cent  rate  held  unjust  and  unreasonahle  and  in- 
creased rate  granted,  see  Rates,  45. 
Impracticability  of  reduced  fare  to  short  distance  riders  of  a  street 

^railway  see  Rates,  46. 
Refusal  to  discontinue  transfer  charge  in  order  to  prevent  traffic  con* 

gestion,  see  Rates,  47. 
Allowance  of  transfer  charge  for  limited  period,  see  Rates,  48. 
Unfairness  of  transfer  charge  where  not  based .  upon  service  rendered, 

see  Rates,  49. 
Failure' of  street  railway  to  sustain  burden  of  proving  necessity  for 

increased  fares,  see  Return,  1. 
When  street  railway  should  not  be  required  to  operate  on  insufficient 

revenue  until  a  decline  in  prices,  see  Returx,  29. 
Necessity  of  uniform  rates  to  prevent  a  disarrangement  of  service  in  the 

Difitrict  of  Columbia,  see  Return,  32. 
Segregation  of  portions  of  street  railway  service  unaffected  by  franchise 

restriction,  see  Return,  33. 
Refusal  of  increased  street  railway  rates  in  face  of  declining  costs,  see 

Return,  48,  49. 
Amount  of  return  allowed  a  street  railway,  see  Return,  67-69. 
Valuation  of  a  railway  company  based  upon  bonded  indebtedness,  see 

Valuation,  7. 
Allowance  for  overheads  of  a  street  railway,  see  Valuation,  30. 
Exclusion  from  rate  base  of  railway  property  rented  to  others,  see  Val- 
uation, 45. 
Exclusion  of  property  formerly  used  by  a  railway  company  from  rate 

base  where  there  was  small  likelihood  of  its  being  required,  see 

Valuation,  48. 
Leased  railway  property  as  properly  included  in  rate  base,  see  Valua. 

TION,  50. 
Cost  of  railway  buildings  although  on  leased  land,  as  representing  a 

legitimate  investment,  see  Valuation,  51. 
Inclusion  of  leased  power  stations  in  rate  base  of  electric  company,  see 

VaU  ATION,  52. 

When  value  of  leased  lines  to  be  excluded  from  valuation  of  a  street 
railway,  see  Valuation,  53. 

Discussion  of  the  unfortunate  conditions  of  electric  railway  systems 
throughout  the  United  States  in  recent  years,  p.  191. 

Discussion  of  increase  in  operating  cost  of  street  railway  per  passehger, 
p.  159. 

Tabulated  study  of  street  railw^ay  income  and  expenses  with  variations 
in  estimated  expenses  for  1921  as  against  1920,  p.  149. 

BTREETS. 

See  Highways  and  Streets. 

SUBSIDIARY  COMPANY. 

Prohibition  of  loan  of  depreciation  fund  to  subsidiary  oorporation,  sea 
Deprectation,  12. 
r.U.R.1921B. 


Digitized  by 


Google 


f;42  INDEX. 

SURPLUS. 

Patrons  not  required  to  pay  rates  sufficient  to  maintain  excessive  sur- 
plus and  depreciation  fund,  see  Return,  28. 

When  a  street  railway  should  not  be  required  to  operate  on  insufficient 
revenue  until  a  decline  in  prices,  see  Retcbn,  29. 

Large  cash  surplus  accumulated  during  prosperous  years  as  offset  to 
operating  loss  during  lean  years,  see  Hktitrx,  43. 

SUSPEKSE  ACCOUNT. 

Suspense  account  set  up  for  renewals  and  replacements  as  not  an  ele- 
ment of  invested  capital,  see  Valuation,  42. 

SWITCHIMG. 

Physical  connection  between  two  railroads  established  by  the  Federal 
railroad  administration  ordered  continued,  and  rules  and  regula- 
tions established,  see  Srbvice,  33. 

TANGIBU:  PROPERTY. 

Valuation  of  particular  kinds  of  tangible  property,  see  Valuation. 
43-66. 

TAXES. 

Federal  income  taxes  as  not  to  be  included  in  the  operating  expenses  of 
public  utilities,  see  Retub.v,  13,  15. 

Income  taxes  as  proper  expense  of  operation,  see  KErruRx,  14. 

Allowance  for  taxes  during  construction  of  an  elevated  railway,  see 
Valuation,  31. 

Allowance  for  taxes  during  period  of  construction  of  an  electric  com- 
pany, see  Valuation,  35. 

Allowance  for  taxes,  insurance,  damages,  and  legal  expenses  during  con- 
struction of  a  power  company,  see  Valuation,  38. 

TEI.EGRAPHS. 

Discrimination  by  telegraph  company  in  granting  credit,  see  Di!H*«im- 
INATION,    19. 

TELEPHONES. 

Apportionment  of  the  salaries  of  the  manager  and  general  office  force 
between  electric  and  telephone  departments,  see  Afpobtionmknt,  2. 

Effect  of  provision  in  a  contract  of  sale  of  telephone  lines  prohibiting  in- 
creaned  charges  without  consent  of  the  vendor,  see  Constitutional 
Law,  7. 

Depreciation  of  telephone  property,  see  Depreciation,  7-9. 

Free  telephone  ser\'ice  to  municipalities  according  to  franchise  require- 
ments as  discriminatory,  see  Discrimination,  ft. 

Purchase  of  telephone  pole  line  owned  by  individuals  as  not  \iolating 
antiduplication  laws  of  Wisconsin,  see  Monopoly  and  Competition, 
1. 

Jurisdiction  of  Indiana  Commission  over  telephone  companies  organized 
before  enactment  of  utility  statutes,  see  Pubuo  Utiutibs,  6. 
P.U.R.1921B. 
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Jurisdiction  of  Arkansas  Commission  over  telephone  rates,  see  Rates,  4. 

Constitutional  provision  prohibiting  railway,  telephone,  or  telegraph 
construction  without  consent  of  local  authority  as  conferring  no 
rate  fixing  power  upon  such  local  authority,  see  Rates,  8. 

Decreased  income  of  subscribers  as  insufficient  reason  for  denial  of  ad< 
equate  rates,  see  Rates,  13. 

Ambiguous  telephone  schedule,  see  Rates,  20. 

Elements  considered  in  determining  proper  service  charge  for  telephones, 
see  Rates,  23. 

Basis  for  establisliment  of  telephone  rates  for  company  opcratinj; 
throughout  state,  see  Rates,  51. 

Adoption  of  state-wide  method  of  fixing  rates  rather  than  excnsn^t^ 
method,  see  Rati-^,  52. 

Fairness  of  installation  charge,  see  Rates,  53. 

Cost  of  telephone  equi))ment  and  facilities  to  be  borne  by  patrons  to 
whom  they  are  of  particular  convenience  and  not  by  the  general 
ratepayers,  see  Rates,  54. 

Largest  portion  of  increased  telephone  rates  placed  upon  toll  service 
and  business  telephones,  see  Rates,  55. 

Approval  of  licensee  payment  to  American  Telephone  &  Telegraph  Com- 
pany approved,  see  Retirn,  17,  18. 

Value  of  telephone  service  as  element  to  be  considered  in  a  rate  case, 
see  Retitrx,  35. 

Amount  of  return  allowed  a  telephone  company,  see  Return,  70-75. 

Stock  as  compensation  to  officer  for  past  services,  see  Security  Issues, 
4. 

Continuation  of  express  telephone  service,  although  not  strictly  a  tele- 
phone buHiness,  when  no  other  adequate  service  could  supplant  it, 
see   Service,  21. 

Prices  considered  in  valuing  property  installed  prior' and  subsequent  to 
January  1,  1917,  see  Valuation,  18. 

Disallowance  for  accrued  depreciation  of  a  100  per  cent  efficient  tele- 
phone company,  see  Valuation,  25. 

Allowance  for  organization  and  development  cost,  see  Valuation,  28. 

Allowance  for  omissions  and  contingencies  in  a  reproduction  cost  valua- 
tion of  a  telephone  utility,  see  Valuation,  33. 

Exclusion  of  value  of  incompleted  work  from  the  rate  base,  see  Val- 
uation, 46. 

Allowance  for  working  capital  of  a^  telephone  company,  see  Valuation, 
56,  57,  63.  65,  66. 

Allowance  for  going  value  of  a  telephone  company,  see  Valuation,  68, 
71,  72. 

TEST  PERIOD. 

Allowance  of  transfer  charge  for  limited  period,  see  Rates,  48. 

THREATS. 

Commission  not  influenced  by  threat  of  city  to  discontinue  receiving 
service,  see  Commissions,  3. 
P.U.R.1921B. 
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Largest  portion  of  increased  telephone  rates  placed  upon  toll  service  and 
business  telephones,  see  Rates,  55. 

TOWNS. 

Question  whether  township  charge  for  permitting  a  gas  company  to 
cut  through  a  pavement  is  excessive,  is  one  for  the  courts  and 
not  for  the  Commission,  see  Service,  1. 

TRAFFIC. 

Refusal  of  discontinuance  of  transfer  charge  in  order  to  prevent  traffic 
congestion,  see  Rates,  47. 

TRANSFERS. 

On  street  railways,  see  Rates,  47-49, 

TRANSPORTATION  ACT« 

See  Federal  Control. 

TRIAI^ 

1.  The  judge  properly  instructed  the  jury  that  a  gas  company  and  its 
consumers  are  bound  and  controlled  by  a  rule  which  prohibited  a  gas  com- 
pany from  discontinuing  service  on  deposit  of  the  amount  of  a  disputed  bill, 
and  that  the  gas  company  wan  justified  in  discontinuing  service  if  the  con- 
sumer failed  to  avail  himself  of  the  privilege  of  depositing  the  amount  in 
dispute.    Lane  v.  Pacific  Gas  &  E.  Co.  (Cal.  Dist.  Ct.  App.)  425. 

UNIFORMITY  OF  RATES. 

Desirability  of  uniform  express  rates,  see  Rates,  16. 

UNION  STATIONS. 

Jurisdiction  of  Arkansas  Commission  to  require  the  construction  of  a 
union  passenger   station,  see  Service,  32. 

UNUSED  PROPERTY. 

Consideration  of  property  not  used  or  useful  in  a  valuation  proceeding, 
see  Valuatiox,  43-49. 

UTAH. 

Power  of  Utah  Commission  to  modify  discriminatory  rate  contract,  sec 

Discrimination,  2. 
Duty  of  Utah  Commission  to  investigate  discriminatory  practices,  see 

Discrimination,  4. 
Meaning  of  ''adequate  consideration"  under  Utah  Btatutes,  see   Dis- 
crimination, 7,  8. 

VALUATION. 

I.  Methods  and  meaaures  of  a^ertatning  value  or  co8t,  l'^20» 
a.  In  general,  i— ^. 
r.U.R.1021B. 
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h.  Ascertain fne»U  of  original  cost,  fh~13. 
e.  Aseertaittment  of  reproduction  cost,  14^20, 
II,  Consitleration  of  accrued  depreciation,  21—27. 
Ill,  Nonphyaical  elements  affecting  value  or  cost,  28^38, 
IV,  Miscellaneous  items  chargeable  to  capital,  SO— 42, 
F-  Valuation  of  particular  kinds  of  tangible  property,  43—66. 

a.  Property  not  used  or  useful,  43—49. 

b.  Leased  property,  SO— ^3, 

c.  Property  outside  state,  S4, 
€l.  La  nil,  55. 

e.  Working   capital,    56—66. 
VI,  Valuation  of  particular  kinds  of  intangible  property,  67— 7S, 

a.  Lighting  contract,   67, 

b.  Going  value,  68— 7S 

I,  Methods  and  measures  of  ascertaining  value  or  cost. 

a.  In  general, 

Uiireagonablene8»»  of  rates  based  upon  investment  without  reference  to  possi- 
ble  appreciation,  see  Return',  3. 

Comparison  of  book  value  and  earnings  of  other  telephone  companies  as  not 
material  on  the  question  of  fair  vahie,  see  Retvrx,  31. 

Indiana  Commission  in  emergency  proceeding  not  required  to  fix  value 
of  utility  with  same  exactness  as  when  proceeding  under  ordinary  rate- 
making  provisions,  see  Retur:?,  57. 

Discussion  of  the  method  used  in  establishing  the  rate  base  for  a  tele- 
phone utility,  p.  742. 

Discussion  of  tendency  to  give  controlling  effect  in  valuation  proceeding 
either  to  actual  investment  or  to  reproduction  new  less  depreciation,  p.  107. 

1.  The  value  to  be  ascertained  in  the  valuation  of  utility  property,  is 
th«  reasonable  fair  value  of  the  property  in  its  present  place  and  service; 
the  value  in  its  entirety  as  a  going  concern  in  operation  in  a  developed  field 
of  service,  including  not  only  the  present  ability  to  render  service  but  the 
uninterrupted  continuance  of  his  ability  for  so  long  a  time  as  the  public 
may  demand  it.     Re  Wood  River  Power  Co.   (Idaho)   531. 

2.  Present  fair  value  cannot  be  measured  by  cost  of  reproduction  based 
on  average  prices  for  a  ten-year  period,  since  there  must  be  considered,  among 
other  elements,  the  original  cost  K)f  the  property  and  the  present  value  in- 
cluding the  depreciated  reproduction  cost  as  well  as  going  value.  Re  Metro- 
politan West  Side  Elevated  R.  Co.  (111.)  229. 

3.  The  fair  value  of  a  steam-heating  plant  for  rate  making  was  fixed  at 
$187,000,  and  in  arriving  at  this  amount  the  Commission  took  into  consid- 
eration all  items  of  overhead  expense  and  the  fact  that  the  plant  was  a 
going  concern.     Re  Public  Service  Co.    (111.)   438. 

4.  All  doubts  as  to  the  value  of  a  utility  company's  property  must  be 
resolved  against  it  in  a  rate-making  proceeding,  where-  it  fails  to  produce 
evidence  in  respect  thereto.    Re  Illinois  Light  &  Traction  Co.   (111.)  540. 

*  6.  The  relevant  facts  to  be  taken  into  consideration,  in  arriving  at  the 
P.U.R.1921B.  60 


Digitized  by 


Google 


046  INDEX. 

VALUATION— roH  iinued. 

fair  value  of  utility  property  for  earning  purposes  include,  not  only  the 
original  consumption  costs  and  present  condition  of  property,  but  a  reason- 
able consideration  of  advanced  levels  of  property  values  and  also  the  in- 
vestment of  the  stockholders  themselves.    Be  Central  Telepli.  C(».  (Neb.)  461. 

6.  In  fixing  rates  of  a  gas  company,  the  Commission  cannot  igmire  testi- 
mony doncerning  the  present  value  of  the  property  involved,  although  the 
company,  in  acquiring  its  property,  stipulated  that  it  would  assume  the 
burden  of  proving  the  reasonableness  of  a  proposed  rate  and  it  has  pro- 
duced only  opinion  evidence;  and  when  such  evidence  is  introduced  the 
Commission  must  determine  such  value.  People  ex  rel.  Iroquois  Natural 
CJas  Co.  v.  Public  Service  Commission   (N.  Y.  App.  Div.)   485. 

7.  The  New  York  Commission,  for  rate-fixing  purposes,"assuraed  the  val- 
uation of  a  railway  company  to  be  $9,000,000  when  there  was  insufficient  evi- 
dence of  actual  value,  but  the  Iwnded  debt  of  the  company  amounted  to 
$6,ii00,000  and  recent  expenditures  to  $1,800,000.  Re  United  Traction  Co. 
(N.  Y.  2d  Dist.)   638. 

8.  No  hard  and  fast  rules  should  be  established  for  the  ancertainment 
of  fair  value,  but  it  is  to  be  determined  by  the  exercise  of  sound  judgment 
as  applied  to  all  the  pertinent  facts  developed  in  each  particular  case.  Re 
Chesapeake  &  P.  Teleph.  Co.   (W.  Va.)  97. 

b.  AHC€ri€tintnent  of  oriffinal  cost, 

0.  Original  cost  represents  the  actual  expenditure  incurred  in  installing 
the  property  and  not  its  sale  price  at  some  later  time.  Re  ^letropolitan 
West  Side  Elevated  R.  Co.  (111.)  220. 

10.  In  ascertaining  original  cost,  an  allowance  may  be  made  as  charge- 
able to  construction  of  that  part  of  bond  discount  represented  by  the  ratio 
of  the  construction  period  subsequent  to  the  actual  issuance  of  bonds  to  their 
total  life.     Re  Metropolitan  West  Side  Elevated  R.  Co.   (III.)   220. 

11.  The  fair  value  of  a  gas  company's  property  was  arrived  at  by  adopt- 
ing the  investment  as  shown  by  the  books  of  the  company.  Breen  v. 
Noriaern  New  York  Utilities  (N.  Y.  2d  Dist.)  463. 

IB.  The  value  of  utility  property  as  shown  on  the  company's  books,  will 
be  deemed  fairer  evidence  of  value  than  a  higher  value  placed  upon  the  prop- 
erty by  the  company's  expert  witnesses,  unless  some  explanation  is  made  and 
some  valid  rea.son  is  given  why  the  estimate  made  by  the  company  is  not 
correct.     Davis  v.  Pennsylvania  Gas  Co.   (N.  Y.  2d  Dist.)   342. 

13.  While  book  value  is  a  factor  to  be  considered  in  arriving  at  fair 
value,  it  should  not  Ije  given  the  weight  of  reproduction  new,  less  depreciation 
value.     Re  Southwestern  Bell  Teleph.  Co.    (Ark.)   516. 

c.  AscerUUnnie^it  of  reproduction  coM. 

Discussion  of  difi'erent  bases  of  paving  over  mains  in  valuation  and 
reproduction  basis,  p.  445. 

Discussion  of  overhead  charges  in  their  relation  to  the  cost  of  reproduc- 
tion, p.  557. 

Discussion  of  impropriety  of  basing  reproduction  value  on  present-day 
prices,  p.  358. 
r.U.R.1921B. 
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14.  It  is  improper  to  base  reproduction  value  of  utility  property  on 
present-day  high  abnormal  prices.  Davis  v.  Pennsylvania  Gas  Co.  (N.  Y. 
2d  Dist.)   342. 

15.  A  rate-making  value  baaed  on  abnormal  high  prices  when  the  plant 
\v»n  constructed  in  a  period  of  low  prices,  would  be  unfair  to  the  ratepayers. 
Ke  Public  Service  Co.   (111.)   438. 

16.  The  cost  of  changes  in  an  elevated  railroad  structure  made  to  accom- 
modate another  railroad  and  at  the  latter's  expense,  should  be.  allowed  in 
the  inventory  of  the  elevated  railroad  company's  property  on  the  reproduction 
basis,  since  this  assumes  topographical  conditions  existing  at  the  time  of  the 
valuation,  but  the  fact  that  the  changes  cost  the  electric  company  nothing 
may  l>e  taken  into  consideration  in  arriving  at  the  rate  base  in  a  proceed- 
ing to  determine  the  reasonableness  of  the  later  company's  raes.  Re  Metro- 
politan West  Side  Elevated  R.  Co.  (111.)  229. 

17.  The  rate  of  interest  during  the  construction  period  of  a  utility,  must 
be  an  average  if  it  is  to  l)e  applied  to  all  the  physical  property,  since  some 
classes  of  property,  such  as  lands,  buildings,  rights  of  way,  etc.,  must  Im 
acquired  early  in  the  construction  period  while  such  classes  as  station  ap- 
paratufi,  installations,  etc.,  would  probably  lie  earning  revenues  by  the  time 
the  term  of  credit  on  the  purchase  of  same  has  elapsed.  Re  Mountain 
States  Teleph.  &  Teleg.  Co.   (Idaho)   739. 

18.  I  he  Idaho  Commission  consideretl  the  prewar  period  of  prices  in 
valuing  that  portion  of  a  telephone  plant  installed  prior  to  January  1, 
1917,  and  the  prices  prevailing  after  that  date  for  actual  capital  addi- 
tions made  to  the  system  thereafter.  Re  Mountain  States  Teleph.  &.  Teleg. 
Cu.  (Idaho)   739. 

19.  It  is  not  fair  to  the  consumer  to  fix  rates  on  present  costs,  and  there- 
fore, in  ascertaining  the  rate  base,  the  Arkansas  Commission  ascertained  the 
average  cost  spread  over  a  five-year  period.  Re  Southwestern  Bell  Teleph. 
Co.   (Ark.)   616. 

20.  The  Arkansas  Commission  has  adopted  the  policy  of  finding  the  repro- 
lUiction  new  less  depreciation  value,  by  using  the  five-year  average  unit  costs, 
and  holds  that  value  ascertained  in  this  manner  closer  reflects  that  fair 
value  that  the  utility  is  entitled  to  have  a  return  upon,  than  any  other 
method  yet  used.     Re  Two  SUtes  Teleph.  Co.  (Ark.)  405. 

1/.  Consideration  of  accrned  depreciation, 

21.  A  deduction  for  depreciation  of  railroad  property  valued  on  a  cost 
basis  should  not  exceed  the  amount  of  the  fund  accumulated  to  cover  de- 
preciation, where  the  company  has  not  had  an  adequate  return  on  its  prop- 
erty.   Re  Elmira  Water,  Light  &  R.  Co.  (N.  Y.  2d  Dist.)   690. 

22.  A  utility  company  which  has  had  a  large  amount  of  income  in  the 
past,  far  in  excess  of  a  reasonable  return,  is  not  entitled  to  a  present  re- 
turn upon  the  imdepreciated  value  of  its  property.  Davis  v.  Pennsylvania 
Gas  Co.    (N.  Y.  2d  Dist.)    342. 

23.  The  amount  of  the  depreciation  reserve  properly  set  aside  to  make 
good  the  depreciation  of  the  capital  of  a  natural  gas  company  and  afterwards 
transferred  to  the  capital  account,  should  form  no  part  of  the  amount  upon 
P.U.R.1921B. 
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which  the  company  is  entitled  to  earn  a  return.    Davis  v.  Pennsylvania  Gas 

Co.  (X.  Y.  2d  Dist.)  342. 

24.  No  allowance  for  the  amortization  of  the  wearing  value  of  a  natural 
gas  plant  should  be  made  in  arriving  at  the  rate  base,  where  this  has  already 
been  received  by  the  company.  Davis  v.  Pennsylvania  Gas  Co.  (N.  Y.  2d 
Dist.)    342. 

25.  The  Idaho  Commission  made  no  deduction  for  accrued  depreciation  in 
the  valuation  of  a  telephone  utility,  where  it  appeared  that  the  property 
was  100  per  cent  efficient.  Re  Mountain  States  Teleph.  &,  Teleg.  Co.  (Idaho) 
739. 

26.  No  deduction  was  made  for  deteriorated  physical  condition  of  utility 
property  in  the  valuation  thereof,  where  the  service  was  unaffected  and  the 
depreciation  fund  is  ample  for  retirement  or  replacement  when  necessary.  Re 
Wood  River  Power  Co.    (Idaho)    531. 

27.  From  the  nature  of  the  obligation  of  a  utility  to  keep  its  plant  in 
shape  for  rendering  adequate  service,  the  provision  for  depreciation  is  an 
much  a  part  of  its  property  as  any  physical  unit  in  it,  and  when  present,  it 
makes  the  Immediate  physical  condition  of  the  property  unimportant,  as 
whatever  may  have  gone  from  the  physical  through  use  is  representing  in 
a  ready  financial  ability  to  retire  or  replace,  when  necessary.  Re  Wood 
River  Power  Co.   (Idaho)   531. 

Ill,  yoirphusical  elements  affecting  value  or  coat, 

28.  The  West  Virginia  Commission  in  valuing  the  property  of  a  tele- 
graph company  formed  through  a  merger,  made  an  allowance  of  2^  per  cent 
for  organization  and  development  cost  prior  to  the  merger,  where  the  com- 
pany had  set  up  the  structural  value  or  reproduction  cost  less  depreciation 
as  its  book  value,  which  did  not  reflect  such  preliminary  cost.  Re  Chesa- 
peake &  P.  Teleph.  Co.  (W.  Va.)  97. 

29.  In  the  valuation  of  the  property  of  a  natural  gas  company  for  rate 
making,  an  allowance  of  20  per  cent  was  made  for  overheads  including  organic 
zation,  etc.,  representing  actual  labor  and  material  costs.  Davis  v.  Pennsyl- 
vania Gas  Co.   (N.  Y.  2d  Dist.)  342. 

30.  In  valuing  the  property  of  the  Chicago  railway  lines  for  rate-making 
purposes,  an  allowance  of  $2,000,000  was  made  for  miscellaneous  expenses, 
including  the  cost  of  promotion.  Re  Metropolitan  West  Side  Elevated  R.  Co. 
(111.)  229. 

31.  In  fixing  the  allowance  for  taxes  during  construction,  the  Commis- 
sion may  properly  be  governed  by  the  practice  of  the  authorities  in  levying 
taxes  in  the  past,  it  being  found  that  the  taxes  actually  paid  during  such 
periods  were  usually  much  lower  than  the  estimated  amount  to  be  allowed 
for  this  item.    Re  MetropoirUn  West  Side  Elevated  R.  Co.  (111.)  229. 

32.  In  determining  the  reproduction  cost  of  an  elevated  railway  prop- 
erty, interest  during  construction  was  computed  at  7  per  cent,  with  the 
exception  of  land  upon  which  an  allowance  was  made.  Re  ^letropolitan  West 
Side  Elevated  R.  Co.   (III.)   229. 

33.  The  Idaho  Commission  held  that  it  was  proper  to  allow  for  omisaicms 
and  contingencies  in  a  reproduction  cost  valuation  and  authorized  2  per  cent 
P.U.R.1921B. 
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in  the  case  of  a  telephone  company.     Re  ^rountain  States  Teleph.  &  Teleg. 

Co.  (Idaho)  739. 

34.  An  allowance  of  4  per  cent  was  made  for  interest  during  construc- 
tion, where  the  average  period  of  construction  was  six  months  and  the  ^oiiig 
rate  of  interest  8  per  cent.    Re  Wood  River  Power  Co.   (Idaho)   531. 

35.  An  allowance  of  2  per  cent  was  made  for  taxes,  etc.,  during  the  period 
of  construction,  in  the  case  of  extensions,  improvements,  and  betterments  to 
an  existing  plant.     Re  Wood  River  Power  Co.   (Idaho)   531. 

36.  An  allowance  of  $21,700  was  made  for  promotion,  organization,  ob- 
taining money,  and  other  factors,  in  the  valuation  of  utility  property  on  the 
physical  value  of  $207,399.31.    Re  Wood  River  Power  Co.  (Idaho)  531. 

37.  An  allowance  of  3  per  cent  was  made  for  interent  during  construc- 
tion, where  the  average  period  of  construction  was  six  months  and  the  going 
rate  of  interest  for  mon^-  was  6  per  cent.  Re  Wood  River  Power  Co.  (Idaho) 
531. 

38.  An  allowance  of  2  per  cent  was  made  for  taxes,  insurance,  damnjr,"*, 
and  legal  expenses  during  the  period  of  construction  in  the  valuation  of 
utility   property.      Re   Wood   River    Power   Co.    (Idaho)    531. 

IV.  3IiHC€'1Uineous  items  vhnvyeuble  to  vapital. 

39.  The  amount  of  a  depreciation  resene  shown  on  the  books  of  a  util- 
ity, which  has  been  reinvested  in  the  plant,  should  lie  deducted  from  the  fixed 
capital  in  obtaining  the  rate  base.  Mayor  of  Binghamton  v.  BinghanitoD 
Light,  Heat  &  P.  Co.    (X.  Y.  2d  Dist.)    581. 

40.  An  amortization  fund,  created  in  the  nature  of  a  trust  fund  for  re- 
newals and  replacements  of  fixed  capital  as  they  become  necessary,  i^  not 
a  part  of  capital  used  as  a  basis  for  fixing  rates.  Breen  v.  Northern  New 
York  Utilities   (N.  Y.  2d  Dist.)   463. 

41.  Unamortized  debt  discount  forms  no  part  of  invested  capital.  Breen 
V.  Northern  New  York  Utilities  (X.  Y.  2d  Dist.)   463. 

42.  A  suspense  account  set  up  for  renewals  and  replacements  is  not  an 
element  of  invested  capital.  Breen  v.  Northern  Xew  York  Utilities  (N.  Y. 
2d  Dist.)   463. 

F.  Valuation  of  particular  Icindu  of  tangible  property, 

a.  Property  not  used  or  useful, 

43.  A  building  not  used  and  of  no  value  to  a  telephone  company  should 
not  be  given  any  consideration  in  determining  the  reasonableness  of  the  com- 
pany's rates.     Re  Cuba  City  Teleph.  Exch.  Co.    (Wis.)   200. 

44.  The  value  of  an  old  generating  plant,  still  used  as  a  distributing 
station  and  also  as  a  store  house  and  motor  repair  shop,  and  which  contains 
a  generator  and  equipment  maintained  as  a  "cold  standby,"  should  not  be  de- 
ducted from  the  value  of  the  company's  property  for  rate  making  on  the 
theory  that  it  is  not  used  or  useful  in  the  public  service.  Mayor  of  Bing- 
hamton v.  Binghamton  Light,  Heat  &  P.  Co.  (N.  Y.  2d  Dist.)  581. 

45.  The  property  of  a  railway  company  rented  to  others  and  not  strict- 
ly used  for  railway  purposes,  should  be  excluded  from  the  rate  base  in  a 
r.U.R.1921B. 
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proceeding  to  determine  tbe  reasonableness  of  railway  rates,  and  the  rentals 
therefrom  should  likewise  be  excluded  from  the  revenues  of  the  company.  Re 
Metropolitan  West  Side  Elevated  R.  Co.  (111.)   229. 

46.  The  value  of  incouiiileted  work  was  excluded  from  the  rate  base  in 
determining  tlie  reasonableness  of  telephone  rates,  inasmuch  as  the  new  work 
would  enable  the  company  to  secure  additional  revenue.  Re  Two  States 
Teleph.  Co.   (Ark.)   405. 

47.  The  value  of  steel  in  a  bridge  representing  construction  clearly  in  ex- 
cess of  the  needs  of  a  railway  company,  should  not  be  included  in  the  rate 
base.     Re  Metropolitan  West  Side  Elevated  R.  Co.   (111.)   229. 

48.  Propertj'  formerly  used  by  a  railway  company,  should  not  be  in- 
cluded in  the  rate  base  on  the  theory  that  it  is  possible  to  use  it  again,  where 
there  is  small  likelihood  that  it  will  be  required  in  the  future.  Re  Metro- 
jwlitan  West  Side  Elevated  R.  Co.   (III.)  229. 

49.  The  additional  cost  of  a  new  power  hou^^,  to  supply  current  to  ad- 
joining municipalities,  should  not  be  deducted  from  the  rate  base  in  deter- 
mining the  reasonal)leness  of  rates  in  the  city,  on  the  theory  that  the  old 
power  house  would  have  been  adequate  to  supply  the  demands  of  the  city, 
where  the  old  power  house  was  barely  ade<)uate  to  meet  the  normal  demands 
of  the  city  and  the  rates  in  the  city  would  be  much  higher  were  it  not  for 
the  additional  plant.  Mayor  of  Binghamton  v.  Ringbaniton  Light,  Heat  &.  P. 
Co.   (X.  Y.  2d  Dist.)   581. 

h.  Leaned  property. 

50.  Proi)erty  leased  by  a  railway  company  for  public  use,  the  rentals  of 
which  are  charge<l  to  income  and  not  to  operation,  is  properly  included  in  tlw* 
property  upon  wliich  the  company  is  entitled  to  a  return.  Re  United  Traction 
Co.   (N.  Y.  2d  Dist.)   ($38. 

51.  The  cost  of  buildings  used  for  the  normal  business  of  a  railway  in 
carrying  passengers,  although  on  leased  land,  represents  a  legitimate  invest- 
ment upon  which  the  company  is  entitled  to  a  reasonable  return.    Re  Metro- 

-  i>olHan  West  Side  ElevatM  R.  O.  (111.)  229. 

52.  Ihe  value  of  power  stations  leased  by  a  railway  company  to  an  elec- 
tric company,  were  included  in  the  property  of  the  latter  company  for  rate 
making,  where  it  was  not  possible  to  distinguish  clearly  the  results  of 
operation  of  the  plant  from  the  other  property  of  the  railway  line,  the  rent- 
als likewise  being  included  in  the  revenues  of  the  railway  company.  Re 
Metropolitan  West  Side  Elevated  R.  Co.  (111.)  229. 

53.  The  value  of  leased  lines  should  be  excluded  in  ascertaining  the  rate 
l)ase  of  a  railway,  all  rental  charges  having  been  excluded  in  ascertaining 
operating  expenses.     Re  Metropolitan  West  Side  Elevated  R.  Co.  (111.)   229. 

c.  Property  outside  state, 

54.  The  proportion  of  the  out-of-state  property  of  a  natural  gas  com- 
pany used  to  further  business  in  New  Y^ork  state,  is  a  proper  item  of  fixed 
capital  upon  which  it  is  entitled  to  earn  a  return  on  Xew  Y^ork  business. 
Davis  v.  Pennsylvania  Gas  Co.   (N.  Y.  2d  Dist.)   342. 
P.U.R.1921B. 
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d.  Land, 

55.  The  original  cost  of  acquisition  of  railway  lands  over  their  market 
value  at  the  time,  although  actually  incurred  by  the  company,  cannot  be 
added  to  the  present  market  value  of  the  lands  in  a  valuation  for  rate 
making,  since  under  the  rule  of  the  Supreme  Court  of  the  United  States,  the 
reproduction  value  of  land  to  be  considered  as  an  element  in  determining  the 
fair  rate-making  value  of  public  utility  property  is  that  based  upon  the 
value  of  adjacent  similar  lands,  without  increments  for  conjectural  dam- 
ages, acquisition,  or  other  incidental  costs.  Re  MetroDolitan  West  Side  Ele- 
vated R.  Co.   (111.)   22^ 

€.  Working  capital, 

56.  The  West  Virginia  Commission  made  an  allowance  of  $150,000  as 
working  capital  for  a  telephone  company,  together  with  an  allowance  of 
$225,000  for  materials  and  supplies  on  hand,  the  cash  allowance  being  based 
on  one-twelfth  of  the  eompany*s  annual  operating  expenses,  it  appearing 
that  the  general  weighted  average  of  delay  in  payment  of  bills  was  from 
twenty  to  twenty-two  days.    Re  Chesapeake  &  P.  Teleph.  Co.  (W.  Va.)  97. 

57.  The  New  York  Comfnission,  Second  District,  allowed  a  street  rail- 
way for  working  capital  an  amount  equal  to  the  amount  of  materials  and  sup- 
plies on  hand.    Re  Elmira  Water,  Light  &  R.  Co.  (N.  Y.  2d  Dist.)  690. 

58.  In  arriving  at  the  rate  base  of  an  electric  utility,  the  fixed  capital  ot 
which  was  $2,057,504.06,  an  allowance  of  $142,700  was  made  for  working 
capital,  consisting  of  $32,000  for  one  month's  estimated  supply  of  coal, 
$16,000  for  other  supplies,  and  $94,500  cish  based  on  six  weeks'  operating 
revenue  at  existing  rates.  Mayor  of  Binghamton  v.  Binghamton  Light,  Heat 
&  P.  Co.   (N.  Y.  2d  Dist.)   581. 

59.  A  working  capital  equal  to  one-sixth  of  its  annual  operating  revenues 
was  allowed  to  a  gas  company.  Brcen  v.  Northern  New  York  Utilities 
(N.  Y.  2d  Dist.)   463. 

60.  The  Illinois  Commission  made  an  allowance  of  $5,000  as  working 
capital  of  a  water  company,  the  entire  capital  of  which  was  talued  at 
$265,000.     Re  Dixon  Water  Co.   (III.)   553. 

61.  An  allowance  of  $12,000  was  made  for  working  capital  of  a  stoam- 
heatiug  utility,  the  fair  value  of  whose  property  for  rate  making  was  found 
to  be  $187,000.    Re  Public  Service  Co.   (III.)  438. 

62.  An  allowance  of  $1,000,000  was  made  for  working  capital  including 
materials  and  supplies  of  an  elevated  railway  line,  an  amount  approximately 
equal  to  their  operating  expenses  for  one  month.  Re  ^Fetropolitan  West  Side 
Elevated  R.  Co.   (111.)   229. 

63.  To  ascertain  the  proper  allowance  for  working  capital  to  a  tele- 
phone utility,  the  Idaho  Commission  authorized  a  sum  equal  to  operating 
expenses  for  forty  days  plus  the  company's  supplies  account.  Re  Mountain 
States  Teleph.  &  Teleg.  Co.  (Idaho)  739. 

64.  An  allowance  of  $15,000  was  made  for  working  capital  of  an  electric 
corporation,  the  physical  value  of  which  was  fixed  at  $207,399.31.  Re  Wood 
River  Power  Co.  (Idaho)  531. 

65.  Material  and  supplies  and  working  capital  should  be  allowed  as  part 
P.U.R.1921B. 
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of  the  fair  value  of  utility  property  for  rate  making.    Re  Mutual  Teleph.  Co. 

(Hawaii)  209. 

66.  Working  capital  is  an  element  of  value  to  be  considered  in  arriving  at 
the  rate  base.     Re  Southwestern  Bell  Teleph.  Co.   (Ark.)   616. 

VI,  Valuation  of  particular  h^indn  of  intangible  property, 

a.  Lighting  contract, 

67.  A  lighting  company's  contract  for  current  is  property  which  should 
I)e  valued  a^d  considered  for  rate-making  purposes.  Valparaiso  Lighting  Co. 
V.  Public  Service  Commission   (Ind.  Sup.  Ct.)  325. 

5.  Going  Value. 

Discussion  of  the  proper  treatment  of  an  item  of  cost  of  business  develop- 
ment in  the  valuation  of  a  telephone  utility,  p.  749. 

68.  The  West  Virginia  Commission  made  an  allowance  of  $200,000  for 
the  going  value  of  a  telephone  company,  the  fair  value  of  whose  entire  prop- 
erty was  fixed  at  $9,200,000,  the  CommisBion  rejecting  the  claim  of  the  com- 
pany that  it  should  be  entitled  to  an  allowance  of  $4  per  station  as  the  cost 
of  securing  business.     Re  Chesapeake  &  P.  Teleph.  Co.   (W.  Va.)   97. 

69.  Xo  allowance  should  be  made  for  going  value  in  arriving  at  tlie  rate 
base,  where  the  amount  of  this  item  has  already  been  received  by  the  com- 
pany.   Davis  V.  Pennsylvania  Gas  Co.  (X.  Y.  2d  Dist.)  342. 

70.  An  allowance  of  $6,000,000  was  made  on  account  of  going  value  of 
elevated  railway  lines,  the  fair  value  of  which  was  fixed  at  $80,250,000.  Re 
Metropolitan  West  Side  Elevated  R.  Co.  (111.)  229. 

71.  The  Idaho  Commission  holds  that  tlie  amount  of  cost  of  business 
development  of  a  telephone  company  should  l)e  liberal  enough  to  encourage 
a  fair  amount  of  pioneering,  hut  that  l)eyond  that  it  should  not  go.  Re 
Mountain  States  Teleph.  &  Teleg.  Co.    (Idaho)   730. 

72.  The  Idaho  Commission  made  an  allowance  of  $120,000  as  the  cost  of 
development  in  valuing  a  $5,000,000  telephone  property.  Re  Mountain 
States  Teleph.  &  Teleg.  Co.   (Idaho)   739. 

73.  No  allowance  should  be  made  for  the  cost  of  property  development 
and  cost  of  business  development,  where  these  have  l>een  met  from  current 
revenues  as  part  of  the  normal  operating  expenses.  Re  Wood  River  Power 
Co.   (Idaho)   531. 

74.  An  allowance  of  $18,300  was  made  for  the  going  value  or  development 
cost  of  a  business,  the  physical  value  o|  which  was  placed  at  $207,399.31. 
Re  Wood  River  Power  Co.  (Idaho)  531. 

75.  The  cost  of  establishing  business  is  an  element  of  value  to  be  consid- 
ered in  arriving  at  the  rate  base.  Re  Southwestern  Bell  Teleph.  Co.  (Ark.)* 
.516. 

VALUE  OF  SERVICE. 

As  factor  to  be  considered  in  rate  fixing,  see  Rates,  14. 
Value  of  telephone  service  as  element  to  be  considered  in  a  rate  case, 
see  Rettbx,  35. 
P.U.R.1921B. 
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Inadequate   return    where   adequate   return   would    produce   exorbitant 

rates,  see  Rettrx,  36. 
T^onjuBtification    of    daylight    electric    service    where    resulting    rates 

would  be  prohibitive,  see  Sebvice,  15. 

VIIXAOE8. 

Fixed  lighting  rate  for  one  village  out  of  several  having-  a  sliding  scale 
as  discriminatory,  see  Discwminatiox,  12. 

Constitutional  provision  prohibiting  railway,  telephone,  or  telegraph 
construction  without  consent  of  local  authority  as  conferring  no 
rate  fixing  power  upon  such  local  authority,  see  Rates,  8. 

WAGES. 

See  Salaries  a>d  Wages. 

WAIVER. 

Electric  utility  electing  to  waive  its  rights  under  a  franchise  in  favor 
of  a  municipality,  to  bear  the  loss  arising  from  such  favoritism,  see 
Discrimination,  10. 

Franchise  restriction  governing  street  railway  rates  as  not  waived  by 
ordinances  and  consents,  see  Rates,  11. 

WAR  CONDITIONS. 

Railroad  not  allowed  to  dismantle  its  property  on  evidence  showing 
operation  at  a  loss  under  war  conditions,  before  fairly  testing  rate 
increase,  see  Service,  25. 

WAR  POWER. 

Powers  of  state  and  of  owners  over  property  as  merely  suspended  by  Fed- 
eral control  act,  see  Constitutional  Law,  9. 

WASHINGTON. 

Allowance  of  emergency  express  rate  increase  with  resen-ed  jurisdiction 
to  correct  inequalities  and  without  waiving  right  to  test  validity  of 
Interstate  Commerce  Commission  order,  see  Retlrn,  62. 

WATER. 

Lack  of  jurisdiction  of  Nebraska  Commission  over  moneys  from  sale 
of  water  rights,  see  Commissions,  2. 

Annual  depreciation  of  a  water  system,  see  Depreciation,  10. 

Franchise  provision  for  free  water  to  municipality  and  its  charitable  in- 
stitutions, see  Discrimination,  5. 

Free  fire  service  furnished  by  water  company  as  discriminatory,  see 
Discrimination,  18. 

No  necessity  for  obtaining  consent  of  California  Commission  to  install 
water  meters,  see  Rates,  30. 

Establishment  of  fair  rate,  schedule  pending  change  to  metered  service, 
see  Rates,  56. 
P.U.R.1921B. 
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Water  company  entitled  to  fair  return  regardless  of  rate  in  use,  see  Re- 
turn, 25. 

Refusal  of  fair  return  on  overbuilt  competitive  system  in  a  sparsely 
settled  area,  see  Return,  44. 

Amount  of  return  allowed  a  water  company,  see  Return,  76. 

Approval  of  stock  issue  of  irrigation  company  although  not  represent- 
ing par  value  in  physical  property,  see  Secl'RITY  Issi-es,  3. 

A  water  company  with  inadequate  supply  should  install  meters,  see 
Service,  34. 

Water  company  rendering  inadequate  8er\'ice  ordered  to  direct  a  com- 
petent engineer  to  report  the  most  practicable  method  of  provid- 
ing an  adequate  supply,  with  an  estimate  of  the  cost,  see  Service, 
35. 

Allowance  for  working  capital  of  a  water  company,  see  Valuation,  60. 

WATERS  AND  WATER  RIGHTS. 

Nebraska  Commission  as  having  no  jurisdiction  over  moneys  received 
from  sale  of  water  rights,  see  Commissions,  2. 

WEIGHT  OF  EVIDENCE. 

Amount  of  evidence  to  be  furnished  as  in  the  discretion  of  the  presiding 
justice,  see  Evidenck,  2. 

WEST  VIRGINIA. 

Licensee  payment  to  American  Telephone  &.  Telegraph  Company,  see 
RrruRN,  17. 

WISCONSIN. 

Purchase  of  telephone  pole  line  owned  by  individuals  who  had  received 
service  for  several  years,  not  violating  antiduplication  laws  of  Wis- 
consin, see  Monopoly  and  Competition,  1. 

Rules  governing  addition  of  new  consumers  to  electric  lines  and  rural 
extensions  placed  on  file  by  Wisconsin  Commission,  see  Service,  12. 

WITNESSES. 

Book  value  of  utility  property  as  fairer  evidence  of  value  than  a  higher 
value  estimated  by  the  company^s  expert  witnesses,  see  Valuation, 
12. 

WORKING  CAPITAI.. 

Consideration  of  working  capital  in  a  valuation  proceeding,  see  Valua- 
tion, 55--66. 

WRITS. 

Of  certiorari,  see  Certiorari. 
Of  injunction,  see  Injunction. 
Of  mandaimis,  see  Mandamus. 

ZONES. 

Refusal  of  street  railway's  application  for  increased  zone  rates  wher« 
zone  included  a  city  with  franchise  restricting  rates,  see  Rates,  50. 
r.U.R.1921B. 
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